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ippi:  Page. 
Code,  1802,  sec.  2864,  marriage  and  di- 
vorce       230 

Nebraska: 

Code  (1907),  sees.  12  and  600,  limitation. . .      110 
Code  (1007),  sec.  602,  vacation  of  decree . .      110 
New  York: 

Rev.  Stat.,  sec.  6,  chap.  8,  art.  1  (3  R.S., 

2332,  marriage) 423 

Rev.  Stat.,  sec.  6,  chap.  9,  art.  1,  absence 

of  spouse 45d 

Laws  1896,  sec.  1,  chap.  272,  art.  1,  nullity .  2 15 
Law  1901,  chap.  339,  marriage  contract ...  423 
Rev.  Stat.,  sec.  6,  chap.  8,  art.  1,  voidable 

marriage 39(1 

Ohio: 

Rev.  Stat.,  sec.  5970,  wills  convey  all 

estate 499 

Rev.  Stat.,  sees.  6090  and  6136,  debts  of 

estate 500 

Act  April  29, 1902,  sec.  2,  burial  by  State.      532 
Oklahoma: 

Act  of  February  28,  1896,  void  decree 43 

Oregon: 

Hill's  annotated  laws  (1892),  sees.  2852, 

2855-2856,  marriage  a  civil  contract 330 

Washington: 

Code,  sec.  5710,  divorce 133 
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I  Prom  vol.  1  to  vol.  lA.  Inclusive. 


Cases  reported. 


I  Vrliere  overruled  or 
modified. 


Aab,  George  (9  P.  D.,377) I  UP.  D..49. 

Adams,  Peter  (2  P.  D.,46) 5  P.  D..361. 


Aldrlch,  Francis  G.  (17  P.  D..  82),  modllled 

Ammerman,  William  M.  ( 1  P.  D. ,  5) 

Anderson,  Margaret  J.  (4  P.  D.,  67);  see  also  6  P.  D.,  200;  7  P.  D.,  468;  9  P.  D.,  497; 

12  P.  D.,  134 

Armstrong,  Jasper  N.  (14  P.  D.,  285),  modified 

Aurin^er,  Constantia  V.  (8  P.  D.,  o.  s..  247) 


B. 

Backof,  widow  of  Frank  (2  P.  D.,  o.  s.,  259) 

Baltier,  George  (10  P.  D. ,  37).  modified  (text  21). 
Barclay,  Pension  Agent  (5P  D.,  175),  contra 


Barleyoung,  John  (7  P.  D.,453);  see  14  P.  D.,  71 

Berlin,  H.  8.,  etal.  (4  P.  D.,  97),  overruled 

Boeke,  widow  of  Francis  (1  P.  D.,  427),  overruled 

BosweU,  minor  of  Sanford  (G  P.  D.,  236;)  see  7  P.D..  545;  14  P.  D.,  288. 

Brokenshaw,  W.  H.  (1  P.  D.,  194),  overruled 

Brookman,  George  H.  (7  P.  D..2I30) 

Bryant,  Charles  J.  (7  P.  D.,  299).  modifletl 


18  P.  D.,  300. 
3  P.  D.,  1. 

12  P.  D.,  278. 
14  P.  D.,  420. 
0  P.  D.,  10. 


4  P.  D., 

12  P.  D. 

6  P.  D. 

P.  D., 

4  P.  D., 

5  P.  D., 

3  P.  D., 
9  P.  D., 
8P.  D., 


77. 
,17. 
,  205,  297;  7 

78. 

127. 
93. 

194. 
147. 
152;  9  P.  D., 


Brown,  Harrietto,  widow  Charles  F.  (3  P.  D.,  92);  see  also  11  P.  D.,  301 |  13  P.  D.,  184. 

Bnmi,  Anton  (8  P.  D. ,  344) 1  9  P.  D.,  108. 

Burton.  Jennetto  (9  P.  D.,31);  see  also  14  P.  D.,  428 '  13  P.  D.,90. 

Burk,  Lydia(572P.  L.  B.,245) I  16  P.  I).,  97. 

Burton,  Morris  (7  P.  D.,  188) [  8  P.  D..316. 

Burton,  Reuben  ( 11  P.  D.,  294),  modified  in  part '  15  P.  D.,  503. 


C. 

Caldwell,  Lafayette  (16  P.  D..  3),  distinguished 

CampbeU,  Mark  G.  (8  P.  D..  2a3),  overruled  in  part 

Chase,  Sarah  N.  (7  P.  D. ,  543),  overruled  in  part 

Cobum,  Mary(2P.  D..80) 

Cobum,  Phcbo  Ann  ( 11  P.  D.,  4(«),  modified 

Cobum,  William  T.  (7  P.  D..  182) 

Coffey,  George  W.  (4  P.  D..  2S.J) 

Cogan,  Lena  E.  (17  P.  D.,  2()8).  supersodod 

Cole,  Russel  S.  (4  P.  D.,  141) 

Colgin,  Susan  (5  P.  D.,  127) 

Collins,  Frances  H.  (6  P.  D.,  2.57) 

Collins.  Richard  C,  alius  Edward  Crosswelght  (12,5  V.L.  B.,  82). 

Commissioner  of  Pensions  CU  P.  D.,  351);  se:  12  P.  D.,  147 

Communication  (0  P.  D.,  283) 


Comstock,  Harriet  (10  P.  D..  220).  ovemiled  in  part . 

Coney,  John  G.  (2  P.  D.,  o.  s.,  35) 

XVIII 


.  16  P.  D.,517. 
.'  14P.  D.,  106. 
.  10  P.  D.,  249. 
.  4  P.  D..U2. 
.  18  P.  D.,  455. 
.'  8  P.  D.,316. 
.  7  P.  D.,229. 
.  ISP.  P..  489. 
.  7  P.  D.,270. 
.1  8  P.  D.,316. 
-'  7  P.  D.,  229. 
.1  11  P.  n...3S0. 
.  16  V.  D.,  120. 
-I  7  P.  D.,8:  16  P.  D., 
I      487. 

. '  14  P.  D..  .554. 
.!  3  P.  D.,200. 
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Cases  reported. 


Where  overralod  or 
modified. 


Conroy,  mother  of  James  B.  (2  P.  D.,  o.  s.,  477) 

Ckirte,  Ellen  (15  P.  D.,  427),  overruled  in  part 

Cox,MaiyA.  (3P.  D.,313);seellP.  D.,62,301 

Grain,  minors  of  Joseph  (4  P.  D.,  358) 

Creekmur,  Charles  J.  (813  P.  L.  B.,  328) 

Crider,  Ualinda  L.  (7  P.  D.,  462),  overruled  (act  Mar.  13, 1896). 


Darling,  Elitabeth  (10  P.  D.,  244  and  290),  overruled  in  part. 

Davhmey,  Henry  (5  P.  D.,  288);  see  also  9  P.  D.,  382 

Davis,  Margaret  A.  (14  P.  D.,  408),  overruled  In  part 

Dick,  Robert  M.  (3  P.  D.,  333),  modified 

Dickenson,  Manco  C,  widow  of  (6  L.  B.  P.,  318) 

Dorlas,  Nancy  J.  (5  P.  D.,  230) 

Downing,  widow  of  James  M.  (4  P.  D.,  222),  modified 

Dyer.  David  H.  (9  P.  D.,  87),  modified 


Eckereon,  Theodore  J.  (lL.B."Qa,"  98) 

Eding,  Charles  H.  (5  P.  D.,  234) 

Evans,  Cynthia  A.  (5  P.  D.,  188),  overruled  in  part 

F. 

Falkenburg,  Dc  Witt  C.  (3  P.  D.,336) 

Tane,  Amanda(10P.  D.,254) 

Fitzpatrick,  minors  of  Patrick  (5  P.  D.,  248) 

Friel,  James  £.  (1  P.  D.,  329),  contra;  see  also  s.  c,  6  P.  D.,  209 . 
Frisby,MaryM.  (9P.  D.,o.s.,98) 


Q. 


Gabriel,  Francoise  (12  P.  D.,  382) 

Gannon,  Elizabeth)  A.  (3  P.  D . .  67) 

Garman,  Mary  A.  (3  P.  D.,  179) 

Garrison,  Daniel  B.  (6  P.  D.,  289) ,  overruled  in  part 

Gateson,  minor  of  Joseph  (5  P.  D.,  417) 

Geddings,  Esther(36FeeP.  L.  B.,374) 

Gerard,  Wesley  C.(L.B.," Ma,"  103) 

Germain,  Louisa  C.  (10  P.  D.,  393) 

Gilbert,  Margaret  (8  P.  D.,  249),  overruled  in  part  and  modified  in  part. 
Gillespie,  Alexander  (2  P.  D.,  16),  modified 


GiUiland,  Eliaa  (6  P.  D.,  257),  overruled  in  part , 

Gillman,  Margaret  (9  P.  D.,  o.  s.,  310) , 

Glenn,  Wellington  (5  P.  D.,  284),  overruled  in  principle 

Goldsborough,  Marian  V.  (July  3, 1896) 

Gorman,  Amanda  M.  (17  P.  D.,  97),  overruled 

Graybill,  Daniel  (17  P.  D.,  306),  modified  in  part 

Green,  BUzabeth,  alias  Munroe,  alias  Ward  (3  P.  D.,  o.  s.,  122). 

Greeham,  Mary  E  (6  P.  D..  84) 

Groppe,  Henry  (8  P.  D.,  293),  overruled  in  part 


Hamilton,  Zenas  (2  P.  D.,  217) 

Harding,  James  (2  P.  D.  232),  overruled  in  principle.. 

Harmon,  James  A.  (129  P.  L.  B.,7) 

Harvey,  Rachel  (7  P.  D.,  60;  see  11  P.  D.,  97) 

Hatfield,  C.  W.  (5  P.  D.,  349) 

Heyden,  Sarah  C.  (8  P .  D.,  364),  overruled 


1  P.  D.,  383. 
18  P.  D.,  197. 

7  P.  D.,  645. 
16  P.  D.,  72. 
12  P.  D.,  278. 


11  P.  D.,  171. 
7  P.  D.,  233. 
16  P.  D.,  44. 

6  P.  D.,  226. 

3  P.  D.,  o.  s.,  409. 

7  P.  D..468. 
7  P.  D.,  305. 

12  P.  D.,  466. 


2  P.  D.,  187,  309. 
8  P.  D.,  316. 

7  P.  D.,  207. 

7  P.  D.,  218. 

15  P.  D.,  508. 

8  P.  D.,  111. 

3  P.  D.,  1,  16   203. 

16  P.  D.,  197. 


14  P. 

9  P. 
7  P. 
7  P. 
7  P. 

14  P. 
4  P. 
IIP 

15  P. 
3  P. 

54; 
7  P. 

10  P 

7  P. 

16  P 
18  P, 
18  P, 
3  P. 

8  P. 

9  P. 


D.,344. 
D.,382. 
D.,247. 
D.,229. 
D.,  163. 
'.  D.,  186. 
D.,51. 
.  D.,  66,  131. 

D.,503. 
D.,23;  6P.  D., 

7  P.  D.,  36. 
D.,229. 
.  D.,0.  s.,293. 
D.,200. 

D.,  197. 

D.,  143. 

D.,  197. 
D.,  o.s.,282. 
D.,316. 
D..  152. 


3  P.  D.,  3. 

4  P.  D..  31,  215. 
11  P.  D.,  380. 


8  P.  D.,  316. 
18  P.  D^. 

Digitized  by 


t^'oogle 


zz 


TABLE  OP   CASES  OVERRULED  OR   MODIFIED. 


Cases  reported. 


Wherp  ovemiJed  or 
modified. 


Haynes,  Sanford  A.(4P.  D.,405) '  7  P.  D.,330. 

Hooker,  America  (8  P.  D.,210:  sec  13  P.  D.,  90) j 

Howard,  Lafayette  G.  (8  P.  D.,  230),  overruled  in  part;  see  also  11  P.  D.,  448;  16  | 

P.  D.,  148, 161 1  12  P.  D.,  25. 

Hughes,  Juda  (7  P.  D.,  107);  see  15  P.  D.,  503 t 


Hurst,  Mary  Ami  (9  P.  D.,  406).. 


I. 

Ingerick.  Jane  (1  P.  D.,  394);  see  15  P.  D.,  335. 

Instructioiis  (10  P.  D.,  465) 

Instnictions  (11  P.  D.,351) 


10  P.  D.,  303. 


14  P.  D.,  24. 
12  P.  D.,  147. 


Jewell,  Franklin  (5  P.  D.,  285),  overruled  in  part 7  P.  D.,  183. 

Johnson,  Ann  B.  (7  L.  B.  P.,  69) |  1  P.  D.,o.  s.,429. 

Johnson.  Gu8(8P.  D.,  463),  modified 14  P.  D.,474. 

Jones,  Catherine  (7  L.  B,  P.,  284) I  7  P.  D.,o.  s.,212, 

Jones,  widow  of  Rowland  M.  (3  P.  D.,  433) 7  P.  D.,24. 

Jones,  William  (1  P.  D.,  87) 3  P.  D.,  16. 

I 


Kaufman,  Daniel  B.  (1  P.  D.,  383),  overruled I  3  P.  D.,  137. 

Kaufman,  Daniel  B,  (3  P.  D.,  137);  see  5  P.  D.,  288;  7  P.  D.,  233;  9  P.  D.,  382 , 

Kephart,  Schuyler  C-,  minor  Samuel  A.  (4  P.  D.,  419) 7  P.  D.,  163. 

Kerren,  MatUda  (7  P.  D.,  443) j  15  P.  D.,  561. 

Kersey,  Sarah  A.  (6  P.  D.,1),  modified;  see  7  P.  D.,  235 ' 

Kibler,  Charles  F.  (77  L.  B.  P.,  50) !  7  P.  D.,  270. 

Klein,  Moses  (3  L.  B.  P.,  38) 8  P.  D.,  470. 

Knappenberger,  Caroline  (3  P.  D.,263) 7  P.  D.,  207. 

Koachwitz,  Augusta  M.  (11  P.  D.,  102;  see  13  P.  D.,90) , 


Laraway,  Annie  E.  (14  P.  D.,  112),  distinguished |  10  P.  D.,  181. 

Latham,  Emily  (5  P.  D..  170) 7  P.  D.,  545. 

Laws,  Panter,  heirs  of  (2  P.  D.,o.s.,291) '  12  P.  D.,  184. 

Lessor,  George  (8  P.  D..  144),  overruled  in  part 9  P.  D.,  382. 

Lesucr,  widow  of  Charles  (L.  B.,  "  Zb,"  327) '  4  P.  D.,202. 

Levan,  Daniel  Webster  (9  P.  D.,  322) |  11  P.  D.,  380. 

Lewis,  Mercy  (5  P.  D.,  293;  see  15  P.  D.,  413) 

Lingers,  Sophia,  widow  of  James  (4  P.  D.,  287),  modified I  7  P.  D.,  207, 

I      P.  D.,  42. 

Lott,  Catherine  (15  P.  D.,  382) '  7  P.  D.,  163. 

Lynch,  Charles  (1  P.  D.,  o.  s..  23S) 1  P.  D.,  1. 

M.  I 

Mace.  Richard  (5  P.  D.,  16) '  7  P.  D.,  408. 

Manwell,  Sarah  E.  (11  P.  D..  427),  modified 18  P.  D..  323. 

MarshaU,  Ann  M.  (1184  P.  L.  Bk..  40()).  modified I  18  P.  D.,  455. 

MarshaU,  Mary  J.  (14  P.  D.,  173) ,  16P.  D.,2W. 

Martin,  minors  of  Richard  (fl  P.  D.,  107) i  7  P.  D..229. 

Martini,  minors  of  William  (7  P.  D.,  59) I  7  P.  D..  478. 

McCoy,  John  R.  (5  P.  D. ,  3(30) '  7  P.  D.,  270. 

McMonigle,  Samuel  (13  P.  D..o.s..550) \  16  P.  D..  197. 

McNeil,  Mary  E.  (3  P.  D.,  26) 7  P.  D.,  376. 

Milboiim.  Chalkley,  alias  T.  C.  (L.  B.,  "V,"  379) I  2  P.  D.,  360. 

Miller,  Mary  E.  (1  P.  D.,  171)  overruled I  7  1\  D.,  287. 

Milliken,  widow  of  Daniel,  now  Morrison  (2  P.  D.,  100,  272) '  3  P.  D.,  5 
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Cases  reported. 


Monroe,  EUiabeth  (3  P.  D.,  o.  s.,  282) 

lionihony,  Stephen  F.  (11  P.  D.,  193;  see  15  P.  D.,  8) 

Moore,  Edward  W.  (8  P.  D.,  55) 

Mulllns,  Charles  B.  (6  P.  D.,  285),  overruled  in  part 


N. 

Nichols,  Betty  F.  (13  P.  D.,  330) 

Niedhaumer,  Alma  (8  P.  D.,  276);  see  11  P.  D.,  301.. 

Norrls,  Louisa  8.  (5  P.  D . ,  42) 

Norton,  John  (9  P .  D . ,  382) ,  modified 

Numer,  William  (5  P.  D.,  168) 


Offley,  Holmes  E.  (16  P.  D.,  248)  overruled,. . 
OUver,  David  (7  P.  D.,  597);  see  also  9  P.  D.,  J 


O'Nem,  Margaret  (8  P.  D.,  333) . 

Order  231,  annulled 

Osbom.  William  R.  (3  P.  D.,  39€ 


P. 


Palmer,  EUen  A.  (7  P.  D.,  363)r'see  14  P.  D.,  564 

Parrcll,  Catherine  (13  P.  D.,  460),  overruled  in  part 

Pauley,  Solomon  (4  P.  D.,  223);  see  7  P.  D.,  299 

Pearl,  James  A.  (3  P.  D.,  375) 

Pendleton,  John  (5  P.  D.,  217) 

Pcreles,  Louis  (77  P.  L  B.,56) 

Perkins,  minors  of  Harvey  (13  P.  D.,  414) 

PhiUips,  John,  et  al.  ( 17  P.  D.,  68),  overruled  in  part 

Plount,  minor  of  Edward  (13  P.  D.,  541) 

Poland,  Eliiabeth  H.  (8  P.  D.,  266)  overruled  in  part 

Pomeroy,  Fabby  O.  (13  P.  D.,342);  see  15  P.  D.,303 

Pool.Ludnda  M.  R.  (1  P.  D.,  401);  see  15  P.  D.,  335 

Porter,  father  of  Andrew  (4  P.  D.,  415) 

Pulver,  Jonas  W.,  alleged  minor  of  (10  P.  D.,  227),  overruled  in  part. 


reinstated. 
Pyle,  widow  of  Jesse  F.  (14  P.  D.,  o.  s.,  161),  modified 

R. 


Ransom,  Albert  K.  (5  P.  D.,  183),  modified 

Reed,  Sarah  M.  (15  P.  D.,  462),  superseded 

Resser,  Mary  E.  (10  P.  D.,  266);  see  12  P.  D.,  25;  15  P.  D.,  28. 

Rhlnehart,  Perry  (2  L  B.  P.,  122) 

Ried,  William  P.  (5  L.  B.  P.,  153) 

Rogers,  Washington  H.  (6  P.  D.,  170) 


Where  overruled  or 
modified. 


14  P.  D.,  445. 

16  P.  D.,  120. 
7  P.  D.,  126. 

15  P.  D.,  198. 

7  P.  D.,  74. 
IIP.  D.,362. 
6  P.  D.,  206. 


18  P.  D.,  275. 

9  P.  D.,  182;  16  P. 

D.,338. 
15  P.  D.,  329. 
11  P.  D.,  387. 
7  P.  D.,  398. 


14  P.  D.,  63. 

7  P.  D.,  376. 
7  P.  D.,  545. 
7  P.  D.,  270. 
14  P.  D.,  428. 
18  P.  D.,  197. 
14  P.  D.,  428. 
9  P.  D.,  162, 


7  P.  D.,  507. 

13  P.  D.    148,151, 
.541. 

14  P.  D.,  428. 
1  P.  D.,  27. 


7  P.  D.,235. 
18  P.  D.,  489. 
16  P.  D.,  13. 
2  L.  B.  P.,  125. 
16  P.  D.,  197. 
7  P.  D.,  236. 


Rushmore,  Mary  J.  (2  P.  D.,  o.s.,  152) '  2  P.  D.,o.  s.,297. 

■  ! 

Sanders,  Emma  C.(  11  P.  D.,  114) I  14  P.  D.,  456. 

Schaffer,  Louis  (6  P.  D.,  137),  overruled  in  part '  7  P.  D.,  697. 

reaffirmed j  9  P.  D.,  182. 

Schmidlin,  Elizabeth  (6  P.  D.,  200);  see  10  P.  D.,  211.  I 

Schreve,  Theresia  (9  P .  D. ,  78) I  14  P .  D . ,  497 . 

Server,  Ann  Eliza  (7  P.  D.,  468);  see  10  P.  D.,  211 1 

Sheets,  Amy  P.  (3  P.  D.,293) !  7  P.  D.,  468. 

Sherwood,  Eugenia  (12  P.  D.,  303) I  16  P.  D.,  291. 
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modified. 


Sherwood,  Sarah,  widow  of  William  H.  Wales  (9  P.  D.,  o.  s.,  336) 

S^uman,  Frederick  A.  (16  P.  D.,  514),  overruled  in  part 

Shuttleworth,  MimUe  (3  P.  D.,  50);  see  11  P.  D.,  301 

Soper,  Briggs  (8  P.  D.,  394),  overruled  in  part 

Sousa,  Elizabeth  (436  P.  L.  B.,  249) 

Spencer,  John  (6  P.  D.,  167),  modified 

Statesman,  Samuel  (2  P.  D.,  o.  s.,  345) 

Stevens  &  Co.  (4  P.  D.,  405),  overruled 

StiU,  James  H.  (12  P.  D.,  25),  modified  and  explained 

Stilwell,  Jesse  M.  (2  P.  D.,  83),  overruled 

Striggon,  Elizabeth  (8  P.  D.,  12) 

Bwann,  Margaret  M.  (8  P.  D.,  149),  overruled  in  part 

T. 

Taft,  Alfred  C.  (5  P.  D.,  110) 

Thomas,  Margaret  L.  (9  P.  D.,  139),  modified 

Thomas,  Peggy  (13  P.  D.,  98),  overruled  in  part 

Thompson,  Jannette  (14  P.  D.,  469),  distinguished 

modified 

Thornton,  Meta  G.,  widow  (15  P.  D.,  312, 351),  same  case 

Trask,  Napoleon  B.  (9  P.  D.,  113);  see  11  P.  D.,  62 

Treatise  on  Practice  of  Pension  Bureau,  modified 

(p.  85,  par.  7),  overruled. 

Triece,  William  G.  (7  P.  D.,  85),  modified 

Tucker,  Edwin  E.  (1  P.  D.,  1) 

T. 

Van  Fossen,  John  (3  P.  D.,  347) 

Vaico,  Isabella  (9  P.  D.,  1) 

W. 

Wagoner,  Carroll  M.  (IP.  D.,  338) 

Walden,  Henry,  father  (8  P.  D.,  340);  see  14  P.  D.,  474 

Wales,  Sarah,  now  Sherwood  (9  P.  D.,  o.  s.,  336) 

Ward,  Berkely(L.B.,"Za,"  194) 

Ward,  Mary  E.  (17  P.  D.,  35),  distlngulahed 

Weddle,  John  R.  (2  P.  D.,  97);  see2P.  D.,  109 

Welch,  Ellen  (5  P.  D.,  394),  overruled  In  part 

Wempe,  Frank  (5  P.  D.,  339) 

Wesoott,W.F.(6P.D„226) 

West,  Sarah  E.  (3  P.  D.,  115),  overruled  in  part 

Wolhart,  Jacob  (8  P.  D.,  226) 

Wright,  widow  of  John  L.  (2  P.  D.,  253);  see  3  P.  D.,  191 

Y. 

Yates,  Liczie,  widow  (10  P.  D.,  446);  see  13  P.  D.,  90. 

Z. 

Zerback,  Joseph  (L.B.,"Qa,"  413) 


10  P.  D.,  0.  s.,  293. 
18  P.  D.,  197. 

9  P.  D.,  152. 
12  P.  D.,  166. 
7  P.  D.,  152. 

10  P.  D.,  78. 
7  P.  D.,  330. 
15  P.  D.,  28. 
3  P.  D.,  308. 
12  P.  D.,  441. 
15  P.  D.,  44. 

7  P.  D.,  218. 

10  P.  D.,  162. 
15  P.  D.,  530. 
18  P.  D.,  126. 
18  P.  D.,  455. 

15  P.  D.,  561. 

11  P.  D.,451. 

12  P.  D.,  166. 

16  P.  D.,  220. 
3  P.  D.,  94. 

7  P.  D.,  218. 
9  P.  D.,  320. 

3  P.  D.,  1. 

lOP.  D.,o.s.,28S. 
2  P.  D.,  320. 
18  P.  D.,  126. 
18  P.  D.,  236. 
7  P.  D.,  43. 
7  P.  D.,  218. 
7  P.  D.,  132. 
7  P.  D.,  207. 
9  P.  D.,  152. 


4  P.  D.,  216. 
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DECISIONS  RELATING  TO  PENSIONS. 


practice— disability-change  of  name  of  disability— specific 
approvaxs-tubercuiiosis  and  disease  of  lungs. 

John  Curry. 

Claimant  is  pensioned  at  third  grade  ($24  per  month)  for  disease  of  lungs.  It 
appearing  from  the  evidence,  the  opinions  of  ex^imlnlng  surgeons  and  the 
medical  officers  of  the  Buroau  of  Pensions,  that  the  particular  disease  of 
lungs  for  which  pension  is  granted  in  this  case  is  tuberculosis,  and  that  the 
ulcers  on  claimant's  hip  and  thigh  are  results  of  the  same,  the  approval 
should  be  changed  to  show  th.it  the  pensioned  disease  of  lungs  is  tubercu- 
losis, and  the  claim  for  increase  readjudicated  in  accordance  with  the 
opinion  of  the  medical  referee. 

Citing  the  case  of  Cornelius  G.  Town  (lOas  L.  B.,  79),  decided  March  31.  1908. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions, 

July  H,  1908. 

John  Curry,  late  private,  Company  H,  One  hundred  and  eighth 
United  States  Colored  Volunteer  Infantry,  was  a  pensioner  under 
the  general  law  at  third  grade  ($24  per  month),  on  account  of  dis- 
ability from  disease  of  lungs,  when,  July  24,  1906,  he  filed  a  claim 
for  increase. 

The  claim  was  rejected  February  20,  1908,  on  the  ground  of  "  no 
increase,"  from  which  action  an  appeal  was  filed  by  the  recognized 
attorneys  in  the  case,  contending  that  said  action  was  error  and  con- 
trary to  the  evidence  filed  in  the  claim,  inviting  attention  to  the  testi- 
mony of  Dr.  S.  S.  HoUoway,  who,  in  an  affidavit  filed  in  the  claim  July 
24, 1906,  stated  that  claimant  was  suffering  from  the  effects  of  abscess 
of  left  lung  and  hemorrhage  from  the  lungs;  that  he  could  not  lie 
down  except  on  left  side  and  that  he  was  totally  disabled  from  doing 
manual  labor,  and  could  not  perform  any  skilled  or  professional 
labor. 

Appellant  was  examined  under  the  claim  by  an  examining  surgeon 
at  Liberal,  Kans.,  November  13,  1907,  who  reported  claimant's  age, 
65  years;  height,  5  feet  6  inches;  weight,  121  pounds;  pulse  rate,  72, 
88,  108;  respiration,  28,  24,  40,  and  temperature,  99. 
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2  DECISIONS   RELATING   TO   PENSIONS. 

As  to  disease  of  lungs  he  stated: 

Chest  measurement,  at  rest,  33  Inches;  full  inspiration,  34  inches;  expiration, 
31  inches;  asymetry;  right,  15  inches;  left,  18  inches.  There  is  consolidaticm 
in  right  lung ;  point  and  area  marked  in  diagram ;  cavity  In  left,  area  and  point 
indicated  on  diagram ;  profuse  purulent  expectoration ;  hemoptysis,  every,  one 
to  four  weeks  since  last  December.  *  •  *  There  Is  deep  tubercular  abscess 
of  hip  and  thigh,  with  purulent  discharge ;  location  marked  on  diagram ;  in  my 
opinion  a  result  of  lung  disease. 

The  surgeon  closed  his  report  as  follows : 

He  is,  in  my  opinion,  entitled  to  a  total  disability  rating  for  the  disability 
caused  by  disease  of  lungs;  twelve-eighteenths  for  that  caused  by  disease  of 
heart,  ten-eighteenths  for  that  caused  by  disease  of  kidneys,  and  seventeen- 
eighteenths  for  that  caused  by  disease  of  the  hip  and  thigh.  This  claimant  is 
BO  disabled  from  disease  of  lungs  as  to  be  incapacitated  for  the  performance  of 
any  manual  labor,  and  is  entitled  to  $30  a  month. 

There  are  two  points  of  consolidation  marked  on  the  diagram,  one 
on  upper  and  one  on  lower  part  of  right  lung,  and  a  large  cavity  on 
the  upper  left  lobe ;  also  three  ulcers  on  right  hip  and  three  on  right 
thigh. 

A  similar  condition  was  shown  on  the  examinations  of  January  7, 
1903,  July  21, 1904,  and  February  28, 1906,  when  a  second-grade  rate 
was  recommended. 

When  an  application  for  increase,  filed  March  1,  1904,  was  con- 
sidered by  the  medical  division  of  your  Bureau  it  was  proposed  to 
change  the  name  of  the  disability  from  disease  of  lungs  to  tubercu- 
losis, as  the  following  slips  indicate,  but  there  being  objection  to  this 
action  by  a  legal  reviewer,  the  approval  stands  as  disease  of  lungs. 

The  slip  from  the  medical  division,  signed  by  a  medical  examiner, 
approved  by  three  medical  reviewers,  and  personally  approved  by 
the  medical  referee,  October  22,  1904,  states : 

Respectfully  returned  to  the  chief  of  board  of  review : 

After  a  careful  review  of  the  medical  history  of  this  claim  it  is  considered 
that  pensioned  cause  Is  tuberculosis,  and  from  a  medical  point  of  view  the 
condition  of  claimant's  hip  and  thigh  is  due  to  the  same  cause.  It  is  sug- 
gested, if  there  be  no  legal  objection,  that-a  reissue  be  made  to  change  the  name 
of  the  disability  to  tuberculosis  (approval  to  cover  condition  of  lungs  and  right 
hip  and  thigh)  and  allow  second  grade  from  July  21,  1904.  Rates  heretofore 
allowed  not  to  be  changed. 

To  this  a  legal  reviewer,  with  the  stamped  approval  of  the  chief 
of  the  board  of  review,  replied : 

Respectfully  returned  to  the  medical  referee  with  the  information  that  from 
a  legal  RtnndiK)int  the  evidence  is  not  deemed  sufficient  to  warrant  a  reissue 
to  change  the  diRabiUty  to  tuberculosis,  as  suggested  in  his  slip  of  the  22d 
instant.  The  i)nM»f8  relating  to  the' enrly  existence  of  the  disability  fail. to 
show  tubercrlosis. 

The  Department  can  not  concur  in  this  view  of  the  case. 
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The  first  medical  evidence  filed  in  the  case  was  the  affidavit  of  Dr. 
Melvin  Bhoer,  filed  December  20,  1883,  who  stated  that  he  had  ex- 
amined claimant  and  found  that  he  had  "  tuberculosis  deposit  in  his 
"left  lung."    The  original  claim  was  filed  in  February,  1883. 

The  certificate  of  the  medical  examination  had  February  20,  1884, 
states  that  claimant  had  a  "troublesome  cough  with  mucopurulent 
sputa  and  other  phenomena  pathognomonic  of  phthisis  pulmonalis  in 
the  second  stage." 

In  1885  a  board  reported  "  cavernous  breathing;"  in  1887,  "  bron- 
chial and  cavernous  breathing." 

Claimant  in  his  original  declaration  stated  that  from  sleeping  on 
the  frozen  ground  he  became  sick  and  the  surgeon  pronounced  his 
disease  "  lung  fever,"  and  "  that  his  left  lung  has  never  healed  from 
the  day  he  was  taken  from  his  sick  tent." 

Dr.  Greorge  T.  Simpson,  on  special  examination  in  1886,  stated  that 
he  had  known  claimant  twenty-five  years  and  examined  him  in  1876 
and  found  "  his  left  lung  hepatized  to  some  extent." 

Dr.  William  R.  Grisson  said  he  treated  claimant  in  1876  or  1877, 
when  he  was  "  suffering  with  fever,  some  malaria  trouble  and  lung 
trouble;  he  had  some  slight  hemorrahge  from  the  lung;  lung  was 
hepatized  to  some  extent." 

There  is  other  medical  and  lay  testimony  in  the  case  indicating 
that  the  disease  of  lungs  from  which  claimant  suffered  since  dis- 
charge was  tuberculosis;  furthermore,  the  approval  for  "disease  of 
lungs  "  is  broad  enough  to  cover  tuberculosis  of  lungs  and  results. 

Frequently,  by  reason  of  the  uncertainty  in  the  diagnosis  of  a 
disease  of  a  certain  organ,  and  for  lack  of  a  specific  designation  of  or 
name  for  the  disease,  it  is  named  generally,  as  disease  of  heart,  disease 
of  bowels,  disease  of  kidneys,  disease  of  head,  disease  of  chest,  or  dis- 
ease of  lungs,  without  specifying  or  classifying  the  particular  disease 
involved.  The  "  disease  of  heart "  may  be  valvular,  hypertrophy,  or 
any  other  particular  disease  of  that  organ.  "  Disease  of  chest  "  may 
include  a  disease  of  heart  or  disease  of  lungs.  So  the  terms  "  disease 
of  lungs,"  with  no  other  or  more  specific  designation,  may  include 
hemorrhage  of,  or  into;  hydatids  of  lungs;  gangrene  of  lungs;  con- 
gestion, degeneration,  consumption,  atrophy,  hypertrophy,  cancer, 
cirrhosis,  collapse,  abscess,  or  tuberculosis  of  the  lungs. 

The  only  specific  disease  of  lungs  known  to  exist  in  this  case  is 
"  tuberculosis  of  lungs."  Then  is  it  not  an  absurdity  to  hold  that 
claimant  has  a  disease  of  lungs  that  is  pensionable,  and  that  the  only 
disease  of  lungs  shown  to  exist  is  tuberculosis  of  the  lungs,  but  claim- 
ant has  not  a  pensionable  tuberculosis  of  the  lungs? 

The  situation,  as  held,  is  this:  Claimant  is  properly  pensioned  for 
a  "  disease  of  lungs,"  the  particular  designation  or  name  of  which 
said  disease  is  "  tuberculosis  of  lungs,"  but  he  may  not  be  pensioned  on 
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acwuiit  of  said  '*  tuberculosis  of  lungs/'  though  he  is  now  pensioned 
for  it. 

The  tendency  of  late  years  has  been  to  make  approvals  more 
specific. 

In  the  case  of  William  Hanley  (14  P.  D.,  162)  it  was  said: 

It  would  seeiu,  however,  that  inasmuch  as  there  are  so  many  and  such  a 
vast  variety  of  diseases  to  which  the  visual  organs  and  their  appendages  are 
subject  that  a  mere  approval  for  *' disease  of  eyes"  is  entirely  too  general  a 
term  to  use  in  designating  some  lesion  of  these  organs  when  a  pension  is  al- 
lowed therefor.  If  the  particular  disease  or  condition,  not  only  of  the  eyes, 
but  of  other  organs  as  well,  accepted  as  having  been  established  as  of  service 
origin  were  designated  (in  parenthesis  at  least)  when  the  original  approval 
therefor  is  spread  on  the  brief  face  much  subsequent  confusion  in  the  consider- 
ation of  future  claims  and  contentions  in  regard  thereto  might  be  averted. 
Furthermore,  as  a  general  proposition,  a  differential  diagnosis  is  more  easily 
made  at  an  earlier  than  at  a  later  consideration  of  the  facts  and  conditions 
presented  in  a  given  case;  and  when  the  particular  disease,  lesion,  or  condi- 
tion accepted  as  of  service  origin  and  for  which  a  pension  is  granted  is  thus 
clearly  defined  it  becomes  much  less  difficult  to  demonstrate  to  the  claimant 
that  any  subsequent  complicating  condition  which  may  arise  is  not  part  and 
parcel  of  the  condition  for  which  he  is  pensioned.  The  attention  of  the  med- 
ical referee  is  especially  invited  to  this  suggestion,  and  the  propriety  of  comply- 
ing therewith  in  the  future,  in  both  original  and  increase  claims,  is  submitted 
for  his  Judgment,  as  the  Department  does  not  desire  at  this  time  to  issue  any 
special  instructions  upon  this  point. 

In  the  case  of  William  H.  Carr  (14  P.  D.,  201)  chronic  nasal 
catarrh  was  the  only  existing  affection  of  the  respiratory  organs, 
and  bronchitis  was  not  accepted  as  a  result  thereof,  but  rather  the 
result  of  disease  of  heart,  and  the  Department  said : 

Under  the  evidence  and  the  i)ractice  of  the  Bureau  the  approval  for  disease 
of  the  respiratory  organs  was  too  broad  and  not  warranted. 

It  is  further  stated  in  said  opinion  that — 

If  this  claimant  had  been  held  strictly  to  his  allegation,  the  part  of  his 
claim  relating  to  bronchitis  should  have  been  rejected  u\k>ii  the  ground  that  no 
disability  was  shown  from  that  sijecltic  affection.  Claimants  are  not,  however, 
required  to  make  a  technical  and  correct  diagnosis  of  their  disabilities,  but 
the  evidence  and  official  rei)orts  of  medical  examinations  must  warrant  a 
definite  approval  for  some  particular  disability  or  disabilities.  This  rule  has 
prevailed  for  many  years  in  the  adjudication  of  claims  for  i)enslon  (see  Treatise 
on  Practice,  editions  of  1882  and  1898),  and  it  was  again  set  forth  in  an  order 
issueti  August  7,  181)0,  by  j'our  i)redecessor.    In  this  order  it  is  stated : 

"  ^Affection  of  back,'  for  example,  would  cover  any  disability  of  whatever 
.  nature  found,  either  of  the  nerves,  muscles,  tendons,  vertebrjp,  or  spinal  cord, 
and  disabilities  not  shown  to  be  of  service  origin. 

**An  approval  for  •  disease  of  chest,'  likewise,  would  cover  any  affection  of 
lungs,  bronchial  tubes,  pleura,  heart,  or  of  the  blood  vessels  of  chest. 

"  It  is  desired  that  legal  approval  in  such  cases  be  confined  to  the  specific 
disability  shown  to  have  been  Incurred  during  the  soldier's  military  serrlce 
and  not  so  general  as  to  Include  other  diseases  which  may  have  l)een  contracted 
years  after  discharge." 
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Again  in  the  case  of  Oscar  Getman  (15  P.  D.,  150)  it  was  stated: 

The  approval  for  "  injury  to  back  "  and  the  contention  based  thereon  empha- 
size the  advisability  of  indicating  more  definitely  in  such  general  approvals  the 
nature  of  the  conditions  accepted  as  of  service  origin. 

This  case  was  before  the  Department  October  18,  1906,  on  appeal 
from  the  rejection  of  a  claim  for  increase  filed  October  7,  1904,  and 
the  rejection  was  affirmed.  In  the  decision  affirming  the  Bureau's 
action  it  was  said : 

Although  the  condition  of  the  appellants  right  hip,  as  described  in  the  fore- 
going certificate  of  examination,  may  be  of  a  tubercular  nature,  as  is  probably 
that  of  his  lungs,  the  former  can  not  be  accepted  as  a  result  of  the  latter ;  but 
if  the  former  were  established  as  of  service  origin  the  same  as  that  of  the 
latter,  an  increase  in  rate  could  very  properly  be  allowed.  Inasmuch,  however, 
as  the  evidence  on  file  has  been  held  by  the  Bureau  to  be  insufficient  to  estab- 
lish the  service  origin  of  the  condition  of  the  right  hip,  such  condition  can  not 
be  tak«i  into  consideration  in  fixing  the  rate  in  the  case. 

In  view  of  the  opinion  of  the  medical  officers  of  your  Bureau,  and 
of  several  boards  of  examining  surgeons,  that  claimant's  disease  of 
lungs  is  tubercular,  and  that  the  disease  of  hip  and  thigh  referred 
to  is  also  "tubercular  and  result  from  the  tubercular  disease  of  lungs, 
said  statement  in  said  former  opinion  can  not  be  adhered  to,  nor  is 
said  action  now  tenable. 

The  case  is  nearly  identical  with  the  case  of  Cornelius  G.  Town, 
decided  on  appeal  March  31,  1908  (1068  L.  B.,  79),  wheu  the  action 
of  the  Bureau  was  reversed. 

In  that  case  claimant  was  pensioned  at  $17  per  month  on  account 
of  disease  of  lungs.  A  claim  for  further  increase  was  rejected,  and 
an  appeal  from  that  action  was  filed ;  and  in  transmitting  the  papers 
to  the  Department  it  was  stated  that  the  action  appealed  from  was 
adhered  to,  and  attention  was  called  to  the  correspondence  relating 
to  a  suggestion  of  the  medical  referee  that  the  legal  approval  be 
changed  from  "  disease  of  lungs  "  to  "  tuberculosis,"  from  which  it 
appeared  that  the  chief  of  the  board  of  review  declined  to  make  the 
proposed  change. 

In  said  opinion  it  was  said : 

Under  date  of  March  16,  1908,  the  re-reviewer  points  out  that  in  several 
medical  actions  the  sores  on  the  neclc  and  other  aclcnowledged  tubercular  lesions 
were  not  accepted  as  results  of  the  pensioned  '*  disease  of  lungs,"  and  he 
further  states  that  prior  to  recent  years  the  history  of  the  case  does  not  war- 
rant more  than  an  approval  for  disease  of  lungs. 

On  a  previous  occasion,  to  wit,  in  August,  1903,  a  former  medical  referee 
suggested  a  change  of  the  approval  from  disease  of  lungs  to  pulmonary  tuber- 
culosis, and  at  that  time  also  the  chief  of  the  board  of  review  declined  to  make 
the  change,  merely  stating  that  it  was  not  warranted  from  a  legal  standpoint. 

It  thus  appears  that  there  is  a  radical  difference  of  opinion  between  the 
medical  referee  and  the  chief  of  the  board  of  review  in  regard  to  what  con-    j 
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stitutes  the  pensioned  disability.  The  former  states,  in  effect,  that  the  pen- 
sioned disease  of  lungs  is  and  always  has  been  tubercular;  that  it  should  be 
rightly  named  tuberculosis  in  the  legal  and  medical  approvals;  that  the  exist- 
ing ulcere  on  the  neck  and  face  "  have  grown  out  of  the  constitutional  trouble 
already  established  and  accepted  as  of  service  origin."  The  latter  refers  to 
certain  quotations  from  the  certificate  of  disability  for  discharge,  but  ignores 
the  statement  therein  that  tubercular  phthisis  followed  measles  contracted  while 
in  line  of  duty,  and  asserts  that  "  it  is  hardly  conceivable  that  a  genuine  case 
of  tuberculosis  could  have  originated  and  progressed  to  the  second  stage  in 
about  fifty-one  days ; "  that  an  approval  for  tuberculosis  would  now  involve 
consideration  of  evidence  to  establish  prior  soundness;  that  former  medical 
officers  refused  to  accept  the  later  tubercular  lesions  as  results  of  the  pensioned 
disease.  He  does  not  state  what  particular  affection  is  covered  by  the  general 
approval  of  disease  of  lungs,  however. 

Continuing,  the  decision  states :        ' 

Nor  is  it  necessary  at  this  time  to  call  for  evidence  as  to  prior  soundness, 
for  even  if  it  were  shown  that  the  claimant  was  predisposed  to  tuberculosis  the 
fact  remains  that  the  attack  of  measles  was  the  exciting  cause,  the  actual  and 
determining  factor  in  the  development  of  this  disease  in  the  line  of  duty.  The 
Department  has  repeatedly  held  that  predisposition  is  not  a  bar  to  pension. 
Whether  it  is  termed  tuberculosis  or  merely  disease  of  lungs  the  evidence  Jus- 
tifies the  conclusion  of  the  medical  referee  that  the  claimant  has  been  pensioned 
on  account  of  the  affection  for  which  he  was  discharged,  and  it  has  been  con- 
tinuous. There  is  nothing  in  the  case  to  warrant  an  assumption  that  there  has 
been  an  absolute  cure  of  the  tubercular  phthisis  with  which  the  claimant  was 
discharged  and  a  reinfection  with  the  same  disease,  or  that  the  existing  tuber- 
cular ulceration  was  due  to  another  infection  from  without  and  not  to  the  pre- 
existing disease.  The  evidence  in  the  case  shows  that  the  claimant  suffered 
from  repeated  attacks  of  pneumonia,  pleurisy,  and  congestion  of  the  lungs,  so- 
called,  especially  during  the  earlier  period  after  his  discharge,  and  there  is  no 
reason  to  doubt  that  tuberculosis  was  the  main  factor  in  all  of  the  attacks. 
The  manifestations  of  the  disease  in  the  cutaneous  tissues  appear  to  have  com- 
menced In  or  about  1897,  and  at  first  they  were  described  as  carcinomatous, 
but  subsequently  their  true  character  was  recognized. 

In  accordance  with  the  views  stated  herein,  and  by  reason  of  the  statements 
of  the  medical  referee,  the  action  appealed  from  is  reversed  and  yon  are 
directed  to  change  the  approval  so  as  to  show  that  the  pensioned  disease  of 
lungs  is  tuberculosis. 

In  this  case  we  have  the  evidence  of  a  reputable  physician,  who 
knew  claimant  and  his  family  long  prior  to  his  enlistment,  that  he 
was  a  sound  and  healthy  man  before  enlistment  and  that  no  predis- 
position to  disease  of  lungs  or  tuberculosis  existed  in  claimant  or 
any  member  of  his  family. 

Therefore,  in  harmony  with  the  decision  in  the  case  of  Town 
(supra)  and  by  reason  of  the  statements  of  the  medical  officers  of 
your  Bureau  and  the  several  boards  of  examining  surgeons  referred 
to  as  well  as  the  other  evidence  in  the  case,  the  action  appealed  from 
is  reversed  and  the  case  remanded  for  read  judication  in  accordance 
with   the   opinion  of  the   medical   referee   and   the   views   herein 
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servicb-act  of  february  6,   1907-prov08t-mar8ha1,-i>eputy 
provost-marshalr-enrolling  officer-civilian  empiiotee. 

Alexander  R.  Banks. 

Service  as  a  proYOSt-marshal,  deputy  provost-marshal,  or  enrolling  officer  dur- 
ing the  late  civil  war  is  not  such  military  service  as  is  contemplated  by  the 
act  of  February  6,  1907;  such  persons  having  been  employed  in  the  civil 
branch  of  the  service  are  not  included  within  the  terms  of  said  act,  and  are 
not  pensionable  thereunder. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

July  14,  1908. 

Alexander  R.  Banks,  who  served  during  the  late  civil  war  as  a 
captain  and  provost-marshal  for  the  second  or  southern  district  of 
Kansas  from  May  6  to  October  7,  1863,  filed  in  the  Bureau  of  Pen- 
sions on  June  10,  1907,  an  application  for  a  pension  under  the  pro- 
visions of  the  act  of  February  6,  1907,  alleging  the  service  above  set 
forth ;  that  he  had  been  honorably  discharged  therefrom,  and  was  72 
years  of  age. 

This  application  for  pension  was  rejected  on  September  30,  1907, 
on  the  ground  that  the  claimant  had  not  served  as  an  officer  or  en- 
listed man  in  the  military  service  during  said  war,  his  only  service 
therein  having  been  rendered  as  a  provost-marshal,  and  therefore  in 
the  civil  branch  of  the  service  was  not  such  military  service  as  is 
contemplated  by  the  act  of  February  6,  1907,  and  he  is  not  included 
within  its  terms  and  is  not  pensionable  thereunder. 

From  this  action  of  rejection  the  present  appeal  was  taken  on  May 
21, 1908. 

The  identical  question  presented  by  this  appeal  was  carefully  con- 
sidered and  decided,  and  every  point  therein  raised  was  fully  discussed 
by  this  Department  in  the  case  of  Andrew  J.  Shannon,  decided  on 
appeal  November  24, 1893  (7  P.  D.,  64).  Shannon  served  as  provost- 
marshal  of  the  same  district  as  this  appellant  from  November  1,  1863, 
to  December  29,  1864.  He  applied  for  pension  under  the  provisions 
of  the  second  section  of  the  act  of  June  27,  1890,  and  his  claim  was 
rejected  upon  exactly  the  same  grounds  upon  which  this  present  claim 
of  the  appellant  was  rejected.  On  appeal  this  Department  held,  in 
the  decision  above  noted,  that — 

Service  as  a  provost-marshal,  deputy  provost-marshal,  or  enrolling  officer 
during  the  late  war  of  the  rebellion  is  not  such  military  service  as  is  contem- 
plated by  section  2  of  the  act  of  June  27,  1890,  and  such  persons  are  not  in- 
cluded within  the  terms  of  said  section,  nor  pensionable  thereunder. 

The  requirements  of  the  act  of  February  6,  1907,  relative  to  the 
military  or  naval  service  which  must  have  been  rendered  to  entitle 
an  applicant  to  pension  under  its  provisions  are  identical  with  those 
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the  second  section  of  the  act  of  June  27,  1890,  and  consequently  the 
ruling  and  decision  of  this  Department  in  the  above-cited  case  is 
directly  applicable  to  and  controlling  in  the  present  claim. 

In  the  decision  in  the  case  of  Shannon  the  Department  followed  the 
ruling  in  the  leading  case  of  Hugh  S.  Campbell,  certificate  No.  139026, 
decided  by  Secretary  Schurz,  March  2,  1881,  and  which  was  based 
upon  the  opinions  of  two  of  the  Attorneys-General  of  the  United 
States,  that  of  Attorney-General  Toucey  of  November  1,  1848  (5 
Opinions,  51),  and  that  of  Attomej^-General  Devens  of  February  24, 
1881,  both  of  which  fully  sustain  the  holding  announced  in  the  case  of 
Shannon. 

This  holding  has  been  and  is  the  settled  and  established  ruling  of 
the  Department  in  all  cases  of  the  character  of  the  present  one,  and 
the  rejection  of  this  appellant's  application  for  pension  under  the  act 
of  February  6,  1907,  upon  the  ground  stated,  being  in  strict  accord- 
ance therewith,  was,  unquestionably,  sound  and .  correct,  and  is 
affirmed  accordingly. 

MARRIAGE-CAPACITY-IMPEDIMENT-PRESUMPTION  OF  REMARRIAGS 
AFTER  REMOVAL.  OF  IMPEDIMENT-GOOD  FAITH. 

Sarah  C.  Hayden  (8  P.  D.,  364). 

The  claimant  and  soldier  formally  married  in  Pennsylvania  without  divorce 
from  soldier's  first  wife  (who  had  previously  remarried),  and  lived  together 
in  that  State  in  this  ostensible  matrimonial  relation  for  thirty-one  years, 
and  for  two  years  after  the  death  of  the  first  wife.  It  was  held  by  the 
Department,  November  7,  1896  (8  P.  D.,  364),  that  as  such  marriage  was 
void  under  the  decisions  of  the  supreme  court  of  Pennsylvania  (Hautz  v. 
Sealy,  6  Binn.,  405,  and  Hunt's  appeal,  86  Pa.  St.,  2^)  their  continued  co- 
habitation after  the  removal  of  the  impediment  to  thi^ir  legal  marriage 
without  evidence  of  a  new  contract  was  not  suflScient  to  raise  the  pre- 
sumption of  a  marriage  after  the  removal  of  such  impediment. 

In  the  case  Thewlis's  Estate  (217  Pa.  St.,  307),  decided  in  April,  1907,  it  was 
held  that  the  doctrine  of  the  cases  cited  in  the  departmental  decision  re- 
ferred to  was  not  to  be  extended  to  a  case  where  in  good  faith  the  parties 
continued  to  live  together  as  husband  and  wife  after  the  complete  removal 
of  the  only  obstacle  in  the  way  of  a  valid  marriage,  and  so  for  many  years 
continually  proclaimed  themselves  to  the  public  until  the  relation  ceased  by 
the  husband's  death. 

In  view  of  this  decision  the  request  of  the  Commissioner  of  Pensions  to  reopen 
and  readjudicate  this  case  as  to  whether  the  acts  and  conduct  of  claimant 
and  soldier  evidence  marriage  under  the  recent  Pennsylvania  decisions  is 
granted. 

Assistant  Secretary  Jesse  E,  ^Vilson  to  the  C ovimissioner  of  Pensions^ 

July  U,  1908. 

Your  communication  of  June  17,  1908,  with  reference  to  the  deci- 
sion of  the  Department  rendered  in  the  above-entitled  case,  November 
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7, 1896  (8  p.  D.,  364) ,  and  holding  that  a  valid  marriage  of  the  claim- 
ant to  the  soldier,  under  the  laws  of  Pennsylvania,  was  not  shown,  is 
received,  and  your  suggestion  is  noted  that  under  recent  decisions  of  the 
courts  of  that  State,  as  shown  in  the  late  decision  of  the  Department 
in  the  case  of  Ann  Wait  (16  P.  D.,  181),  the  facts  in  evidence  would 
seem  to  justify  a  presumption  that  a  marriage  as  at  common  law  arose 
between  these  parties  after  the  removal  of  the  impediment  (of  an 
undivorced  former  wife),  and  the  conclusion,  therefore,  that  claim- 
ant is  soldier's  widow. 

This  suggestion  is  approved.  As  stated  in  said  decision  in  the  case 
of  Ann  Wait,  supra,  the  decisions  of  the  Pennsylvania  courts  in  later 
years,  since  those  upon  the  authority  of  which  the  decision  of  the 
Department  herein  on  November  7, 1896,  was  rendered,  and  since  that 
decision,  especially,  have  in  a  number  of  cases,  while  adhering  to  the 
earlier  cases  as  proper  in  their  general  principles  and  in  their  hold- 
ings upon  the  facts  and  circumstances  peculiar  to  each,  announced  the 
particular  principle,  now  followed  in  very  many  of  the  American 
courts,  that  a  marriage  in  fact  and  intent  will  not  be  held  to  be  invalid 
in  law  merely  because  a  former  marriage  of  one  of  the  parties  is  not 
shown  to  have  been  in  fact  dissolved  .by  death  or  divorce  prior  to  such 
remarriage,  or  if  such  former  marripge  is  shown  not  to  have  been  in 
fact  so  dissolved,  that  in  what  are  known  as  common-law  States  a 
valid  marriage  subsequent  to  removal,  by  death  or  divorce,  of  such 
impediment  may  be  established  by  evidence  of  a  bona  fide  matrimo- 
nial relation  as  existing  after  such  removal. 

A  leading  case  upon  this  line  is  that  of  BergdoU's  Estate  (20  Penn. 
C.  C,  577),  decided  in  1898,  and  followed  by  Topham's  Estate  (28 
Penn.  C.  C.,  374),  decided  in  1903.  These  decisions  were  cited  and 
considered  fully,  and  followed,  in  the  departmental  decision  in  the 
case  of  Ann  Wait,  cited,  and  it  is  not  necessary  again  to  review  them. 

A  confirmation  of  these  decisions,  or  of  this  holding  as  to  the  law 
of  marriage  in  the  State  of  Pennsylvania,  is  found  in  the  still  more 
recent  case  of  Thewlis's  Estate  (217  Penn.  St.,  307),  decided  in  April, 
1907.  The  opinion  of  the  trial  court  in  that  case  was  affirmed  in 
toto  as  the  decision  of  the  supreme  court.  The  various  decisions  of 
the  Pennsylvania  court;s  and  the  leading  cases  in  the  courts  of  the 
other  States  upon  this  subject  were  cited  as  authority  for  the  hold- 
ing in  this  case.  The  cases  apparently  conflicting  were  distinguished, 
and  the  court  stated: 

The  doctrine  of  those  cases  is  not  to  be  extended  to  one  like  the  present, 
where  in  good  faith  the  parties  continued  to  live  together  as  husband  and  wife 
after  the  complete  removal  of  the  only  obstacle  in  the  way  of  a  valid  marriage 
and  so  for  many  years  continually  proclaimed  themselves  to  the  public  until  the 
relation  ceased  by  the  husband's  death. 
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And  the  fact  that  there  was  in  that  case  no  knowledge  of  the  in- 
validity of  the  original  relation  did  not  change  the  rule.     They  say : 

Naturally  there  was  no  reijetition  of  a  marriage  ceremony,  or  any  formal 
expression  of  a  marriage  contract,  for  the  wife  never  had  knowledge  that  the 
one  already  entered  into  was  not  valid ;  but  each  day  during  these  many  years 
that  they  thus  lived  together  there  was  an  assertion  by  acts  and  conduct  which 
in  law  was  as  efficacious  as  words  for  establishing  a  contract  by  implication. 

And  the  court  refer  particularly,  among  several  facts,  to  a  deed 
executed  by  the  parties  as  husband  and  wife,  and  say:  "The  case 
might  safely  rest  on  this  alone,"  as  sufficient  evidence  of  a  valid 
marriage  between  them,  their  relations  throughout  being  characterized 
by  good  faith. 

In  this  claimant's  case  there  appears  to  have  been  good  faith  be- 
tween the  parties  and  between  them  ar.d  the  public.  Their  relations 
appear  never  to  have  been  questiolied.  The  claimant  appears  to  have 
been  honest  in  stating:  "  Such  a  thing  as  our  not  being  legally  mar- 
ried never  entered  my  mind  until  the  question  was  raised  by  the 
Pension  Office." 

The  claimant  and  soldier  formally  married  without  divorce  from 
his  first  wife  and  after  she  had  remarried,  and  they  lived  together 
in  this  ostensible  matrimonial  relation  for  thirty-one  years,  and  for 
two  years  after  the  death  of  the  first  wife.  Whether  their  acts  and 
conduct  during  these  thirty-one  years,  and  particularly  the  last  two 
years,  were  such  as  to  evidence  marriage  under  the  recent  Pennsyl- 
vania decisions  should  not,  perhaps,  technically,  be  now  decided  by  the 
Department  under  the  rules.  Permission,  however,  is  hereby  granted 
for  readjudication  of  the  appealed  claim  under  Said  decisions,  which 
appears  to  be  the  proper  procedure  in  such  case. 


8BRVICE-WAR  OF  THE  llEBBLLION-ACrT  OF  APRIL.  19,  1908-CAPTAIN 
KEMP'S  COMPANY,  MOXONGAHEL.A  DEPARTMENTAT-  CORPS  OF  THE 
PENNSYLVANIA  MILITIA  OF  1868. 

IsABELLE  Perry  (widow). 

Captain  Kemp*s  company,  Department  of  the  Monongahela,  Pennsylvania  Volun- 
teer Infantry,  was  a  part  of  the  Departmental  Corps  of  the  Penn^ylyania 
Militia  of  1863,  and  the  members  thereof  were  not  in  the  United  States 
service  except  during  the  time  they  were  actually  serving  the  United  States. 
Soldier's  service  rendered  the  United  States  in  said  organization  being  re- 
ported by  the  War  Department  as  but  forty-nine  days,  his  widow  has  ho 
pensionable  status  under  the  act  of  April  19,  1008. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

July  30, 1908. 

The  claim  under  the  act  of  April  19, 1908,  of  Isabella  Perry,  widow 
of  Samuel  M.  Perry,  late  private  in  Captain  Kemp's  company,  De- 
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partment  of  the  Monongahela,  Pennsylvania  Volunteer  Infantry,  filed 
May  12, 1908,  was  rejected  June  30, 1908,  on  the  ground  that  claimant 
had  no  title  to  pension  under  said  act,  for  the  reason  that  the  soldier 
did  not  render  ninety  days'  military  service  as  required  to  give  pen- 
sionable status  under  the  act. 

From  this  action  an  appeal  was  filed  July  7,  1908,  contending  that 
as  soldier's  discharge  shows  that  he  enlisted  August  10,  1863,  for  a 
term  during  the  pleasure  of  the  President  or  the  continuance  of  the 
war  and  was  discharged  July  21, 1864,  his  period  of  service  was  more 
than  ninety  days. 

The  act  referred  to  was  an  act ''  increasing  the  pensions  of  widows, 
minor  children,  and  so  forth,"  and  the  conditions  of  title  to  pension 
thereunder  as  to  the  length  of  service  of  soldiers  who  served  in  the 
late  war  of  the  rebellion  was  the  same  as  contained  in  the  act  of 
June  27,  1890. 

The  War  Department  reported  in  this  case  under  date  of  May  18, 
1908,  that— 

The  men  of  this  organization  are  not  considered  to  have  been  in  the  service 
of  the  United  States  except  during  the  period  they  actually  rendered  service  as 
shown  by  the  muster-out  roll.    Actual  service  rendered,  forty-nine  days. 

It  appears  that  the  organization  in  which  soldier  served  was  a  part 
of  the  Pennsylvania  Militia  of  1863,  designated  as  Departmental 
Corps,  10  companies  (History  Pennsylvania  Volunteers,  vol.  5,  p. 
1223),  and  the  members  thereof  were  paid  by  the  United  States  for 
the  time  they  were  actually  in  the  service,  in  the  case  of  Perry,  forty- 
nine  days. 

Claimant's  husband,  as  reported  by  the  War  Department,  not  hav- 
ing rendered  to  the  United  States  ninety  days'  service,  she  is  not  pen- 
sionable under  the  act  of  April  19,  1908. 

The  action  appealed  from  is  accordingly  affirmed. 


WIDOWS-RKMARRI AGE-ACT  OP  APRIL  19,  1 908— DEFTNITION"  OF 

WIDOW. 

Mary  K.  Hendrix,  formerly  widow  of  Kelsey. 

A  woman  who  was  the  widow  of  a  soldier  to  whom  she  was  married  prior  to 
June  27»  1890,  and  who  has  remarried  prior  to  filing  her  declaration  for 
pension  under  the  act  of  April  19,  1908,  is  not  entitled  to  the  benefits  of 
said  act. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pen- 
stons^  August  12^  1908. 

The  appellant,  Mary  K.  Hendrix,  on  May  18,  1908,  filed  a  declara- 
tion for  a  widow's  pension  under  the  act  of  April  19,  19Q8>^as^he 
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widow  of  Calvin  Kelsey,  deceased  August  11,  1866,  who  served  as 
captain  in  Company  E,  Sixth  Iowa  Volunteer  Infantry,  and  in  Com- 
pany I,  Eighth  Iowa  Volunteer  Infantry.  The  claim  was  rejected 
June  18,  1908,  on  the  ground  that  claimant  remarried  prior  to  filing 
declaration  under  the  act  of  April  19,  1908.  An  appeal  was  entered 
July  1,  1908. 

Appellant  and  soldier  were  married  September  3,  1857.  As  noted, 
soldier  died  August  11,  1866.  Claimant  married  April  19,  1869, 
Nathan  E.  Hendrix,  who  died  in  1891. 

The  contention  on  appeal  is  that  as  claimant  was  married  to  the 
soldier  prior  to  June  27,  1890,  she,  as  his  widow,  is  entitled  to  the 
benefits  of  the  act  of  4pril  19, 1908,  on  account  of  his  military  service. 

Section  2  of  the  act  of  April  19,  1908,  reads 

That  if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the 
Army  or  Navy  of  the  United  States  during  the  late  civil  war,  and  who  has  been 
honorably  discharged  therefrom,  has  died,  or  shall  hereafter  die,  leaving  a 
widow,  such  widow  shall,  upon  due  proof  of  her  husband's  death,  without 
proving  his  death  to  be  the  result  of  his  army  or  navy  service,  be  placed  on 
the  pension  roll  from  the  date  of  the  filing  of  her  application  therefor  under 
this  act  at  the  rate  of  twelve  dollars  per  month  during  her  widowhood,  provided 
that  said  widow  shall  have  married  said  soldier  or  sailor  prior  to  June  twenty- 
seventh,  eighteen  hundred  and  ninety    ♦    ♦    ♦. 

The  word  "  widow  "  in  the  connection  in  which  it  is  used  in  the  act 
of  April  19,  1908,  is  employed  in  its  well-known  signification  when 
used  in  other  pension  acts  as  descriptive  of  a  class  of  beneficiaries 
under  their  respective  provisions,  viz,  women  who  during  the  period 
they  may  be  entitled  to  pension  are  the  widows  of  the  soldiers  on 
account  of  whose  military  service  and  death  the  grant  of  pension  is 
made.  The  claimant,  it  is  true,  is  now  a  widow,  not  because  of  the 
death  of  the  soldier  but  because  of  the  death  of  her  second  husband, 
Nathan  E.  Hendrix.  Certainly,  if  there  were  any  logic  in  the  con- 
tention on  appeal,  which,  briefly  stated,  is  that  because  claimant  is 
now  a  widow  she  is  the  widow  of  the  soldier  within  the  meaning  of 
the  act  of  April  19,  1908,  all  possible  arguments  sustaining  such 
proposition  could  be  invoked  as  fully  and  consistently  to  sustain  the 
proposition  that  she  was  as  truly  such  widow  of  the  soldier  while  she 
was  the  wife  of  Nathan  E.  Hendrix,  as  that  she  is  since  the  death  of 
said  Hendrix.  If  it  were  true  that  while  claimant  was  the  wife  of 
Hendrix,  she  was  the  widow  of  the  soldier  within  the  meaning  of 
the  act  of  April  19,  1908,  then  it  would  necessarily  follow  that  any 
woman  who  became  a  widow  by  the  death  of  a  soldier  who  served 
as  specified  in  said  act  would  be  entitled  to  its  benefits  whether  she 
was  the  widow  or  the  wife  of  one  other  than  the  soldier  when  she 
invoked  said  benefits.     The  contention,  therefore,  that  appellant  is 
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entitled  to  such  benefits  because  she  happens  at  present  to  be  a  widow 
through  the  death  of  her  husband  Nathan  E.  Hendrix,  resolves  itself 
into  a  mere  speciousness  serving  alone  as  a  pretext  for  subtile  reason- 
ing to  becloud  the  plain  and  palpable  meaning  and  intent  of  the 
language  of  an  act  whose  purpose  is  as  manifest  as  language  can 
make  it.  A  casual  reading  of  the  act  conveys  to  the  mind  its  mean- 
ing as  to  which  there  is  contention  on  appeal.  The  provision,  viz: 
"  Such  widow  shall,  *  *  *,  be  placed  on  the  roll  from  the  date 
of  the  filing  of  her  application  therefor  (for  pension)  under  this 
act  at  the  rate  of  $12  per  month  during  her  widowhood,"  is  alone 
sufficient  to  remove  beyond  doubt  and  cavil  w^ho  is  meant  by  the  word 
"  widow."  Could  language  be  plainer  for  expressing  the  purpose  of 
allowing  pension  to  a  soldier's  widow  while  she  remains  his  widow, 
than  the  very  words  found  in  the  act?  Now  a  widow  ceases  to  be  such 
by  remarriage.  The  meaning  of  the  word  widow  is  "  a  woman  who 
has  lost  her  husband  by  death  and  remains  unmarried."  (Standard 
Dictionary.)  So,  it  follows  that  widowhood  ceases  upon  remarriage. 
Therefore  the  meaning  of  the  language  of  the  act  is  the  same  as  it 
would  be  if  its  language  was — ^such  widow  shall,  *  *  *,  be 
placed  on  the  pension  roll  from  the  date  of  the  filing  of  her  applica- 
tion at  the  rate  of  $12  per  month  until  she  remarries. 

It  is  only  when  the  words  "  widow  "  and  "  widowhood  "  in  the 
connection  in  which  thfiy  are  used  in  the  act  are  juggled  with  that 
confusion  can  be  raised  as  to  their  signification ;  such  as  by  a  conten- 
tion that  when  a  woman  is  a  widow  by  the  death  of  her  second 
husband,  her  former  widowhood  recommences — a  double  widowhood, 
so  to  speak. 

There  is  nothing  presented  in  the  appeal  that  has  not  heretofore 
been  considered  by  the  Department  in  claims  for  widow's  pension 
under  the  act  of  June  27, 1890,  filed  by  persons  who  were  left  widows 
by  the  death  of  their  soldier  husbands  and  remarried  prior  to  the 
passage  of  the  act  of  June  27,  1890.  That  act  and  the  act  of  April 
19, 1908,  contain  the  provision  that  a  widow  claimant  shall  have  been 
married  to  the  soldier  prior  to  June  27,  1890,  in  order  to  be  entitled 
to  the  benefits  of  said  acts  respectively. 

In  the  case  of  Ann  Smith  (8  P.  D.,  187)  the  Department  held — 

The  widow  of  a  soldier  who  again  married  before  the  passage  of  the  act  of 
June  27,  1890»  has  no  title  to  pension  under  snid  act. 

In  the  present  case,  in  conformity  with  the  above-cited  case,  it  is 
held  that  a  woman  who  was  the  widow  of  a  soldier  to  whom  she  was 
married  prior  to  June  27, 1890,  and  who  has  remarried  prior  to  filing 
her  declaration  for  pension  under  the  act  of  April  19,  1908,  is  not 
entitled  to  the  benefits  of  said  act.    Action  affirmed. 
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SERVICB-WAR  OF  TH£  REB1SL.LION-CAI.IFORNIA  MOUNTAIIOBEBS— 
INDIANS  IN  CALIFORNIA. 

MiNOB  OF  William  G.  Skinneb. 

As  8oldier*s  service  had  no  connection  with  the  belligerent  operations  in  sni^- 
pression  of  the  rebellion  of  the  Southern  States,  but  was  special  service 
against  the  Indians  in  the  Humboldt  district  of  California  and  rendered 
entirely  in  that  State,  it  can  not  be  regarded  as  service  during  the  war 
of  the  rel>el]ion,  within  the  meaning  of  the  act,  and,  therefore,  is  not 
pensionable. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

August  12,  1908. 

Lovina  Harrison,  as  guardian  of  Coral  A.  Skinner,  minor  child  of 
William  G.  Skinner,  late  of  Company  D,  First  Battalion  California 
Mountaineers  Volunteer  Infantry,  filed  her  application  May  29, 1907, 
for  pension  under  the  act  of  June  27,  1890,  alleging  the  death  of  the 
soldier  March  30, 1907,  and  that  said  Coral  A.  was  the  only  surviving 
minor  child. 

The  claim  was  rejected  May  19,  1908,  on  the  ground  that — 

The  soldier  having  enlisted  for  special  service  against  the  Indians  in  the 
Humboldt  district  of  California,  and  his  entire  service,  and  that  of  the  organi- 
zation to  which  he  belonged,  having  been  accordingly  rendered  in  California, 
the  same  can  not  be  regarded  as  service  during  the  war  of  the  rebellion,  within 
the  meaning  of  the  act  of  June  27, 1890,  and,  therefore,  is  not  pensionable  under 
that  act 

From  this  action  appeal  was  taken  July  20,  1908,  with  the  con- 
tention that  soldier's  service  was  truly  and  by  right,  during  the  war 
of  the  rebellion,  within  the  meaning  and  intent  of  the  act ;  that  the 
organization  was  regularly  mustered  into  the  service  of  the  United 
States,  was  put  upon  the  same  footing  as  other  volunteers  and  re- 
ceived the  same  bounty  and  pay  as  other  troops;  that  said  soldier 
himself  and  others  of  the  organization  have  been  pensioned  and  it 
is  but  just  that  pension  should  be  allowed  in  this  case. 

There  is  then  set  forth  in  the  appeal  the  correspondence  between 
Brig.  Gen.  G.  Wright,  commanding  the  department,  and  Governor 
Leland  Stanford,  of  California,  showing  upon  what  authority,  for 
what  purpose,  and  on  what  basis  these  troops  were  organized  and 
mustered  into  service.  This  corresponds  with  the  report  from  the 
War  Department  as  to  the  character  of  the  service,  said  report  being 
as  follows: 

It  is  shown  by  the  records  that  the  First  Battalion,  California  Mountaineers, 
was  organized  for  special  service  against  the  Indians  in  the  Humboldt  district 
of  California ;  that  the  members  of  that  organization  served  in  California  dur- 
ing the  entire  period  of  their  service,  and  that  they  participated  in  several  en- 
gagements with  the  Indians. 

^    ^  uiymzeu  uy  x^j  v^  v^pc  iN^ 
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This  matter  is  more  fully  explained  by  the  correspondence  set  out 
in  the  appeal.  Being  taken  from  the  '^  Record  of  California  men  in 
the  war  of  the  rebellion,"  in  the  office  of  the  adjutant-general  of  the 
State,  it  is  presumed  to  be  genuine,  and  is  here  given : 

FIRST   BATTALION    OF    MOUNTAINEERS. 

This  battalion  was  raised  during  the  year  1863  for  service  against  the  In- 
dians in  Humboldt  County. and  the  northwestern  ix)rtions  of  the  State.    The 
foUowing  is  the  correspondence  regarding  the  formation  of  the  battalion : 
"Headquarters  Department  of  the  Pacific, 

"JSfan  Francisco,  CaL,  January  21,  186S. 
'*  His  Excellency  Leland  Stanford, 

"  Qovemor  State  of  California, 

**  Sacramento,  Cal, 
"  Sib  :  After  a  careful  consideration  of  the  Indian  difficulties  in  the  district 
of  Humboldt,  comprising  the  northwestern  counties  of  this  State,  and  deeming 
it  for  the  best  interest  of  the  Government  that  volunteer  troops  raised  within 
the  district  should  be  employed  against  the  hostile  Indians,  I  have,  by  virtue  of 
authority  vested  in  me  by  the  War  Department,  respectfuUy  to  request  that 
your  excellency  may  be  pleased  to  organi2se  within  said  district  six  companies 
of  infiintry,  to  be  mustered  into  the  service  of  the  United  States. 

"  My  design  is  to  retain  these  companies  in  service  only  so  long  as  our  diffi- 
culties in  the  district  may  render  necessary.  Should  your  excellency  respond 
favorably  to  this  request,  I  will  designate  an  officer  of  the  Regular  Army  to 
muster  in  the  companies  at  such  points  as  ihay  be  convenient  for  their 
organization. 

**  Eisch  company  will  consist  of  one  captain,  one  first  lieutenant,  one  second 
lieutenant,  four  sergeants,  eight  corporals,  two  musicians,  and  sixty-four  and 
eighty-two  privates. 

"  Very  respectfully,  I  have  the  honor  to  be  your  excellency's  obedient  servant, 

"G.  Wright, 
'' Brigadier-General,  U,  8.  Army,  Commanding," 
Governor  Stanford  then  issued  the  following  proclamation  calling  for  volun- 
teers: * 

"  Executive  Department. 
"Sacramento,  February  7,  186S, 
**  Whereas  Brigadier-General  Wright,  of  the  United  States  Army,  commanding 
the  Department  of  the  Pacific,  has  called  on  me  for  a  battalion  of  six  companies 
of  troops  (infantry)  for  special  service  against  the  Indians,  in  the  Humboldt 
district,  in  this  State,  to  serve  until  discharged  by  him:  Now,  therefore,  I, 
Leland  Stanford,  governor  of  the  State  of  California  and  commander  in  chief 
of  the  militia  thereof,  do  call  upon  the  citizens  of  the  frontier  counties  of  ' 
Humboldt,  Mendocino,  Trinity,  Klamath,  Siskiyou,  and  Del  Norte,  of  this  State — 
as  many  as  shall  be  necessary  to  fill  up  the  foregoing  requisition — to  organize 
themselves  into  companies,  to  be  mustered  into  the  service  of  the  United  States, 
as  hereby  required.    The  requisite  officers  for  this  force  will  be  commissioned 
by  the  governor. 

'•  Done  at  Sacramento,  Cal.,  this  seventh  day  of  February,  in  the  year  of  our 
Lord,  1863. 

"Leland  Stanford,  Governor, 
"Attest : 

"  Wm.  H.  Weeks, 

"Secretary  of  Stater  Digitized  by  GoOglc 
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The  following  letter  was  then  written  by  General  Wright  regarding  the  stand- 
ing of  troops  so  called  into  service : 

"  Hbadquabtebs  Department  of  the  Pacific, 

'*8an  Francisco,  Cah,  March  2,  IHBS, 
"  His  Excellency  Leland  Stanford, 

"  Oovemor  State  of  California,  Sacramento,  Cat. 

"  Sir  :  Apprehensive  that  there  may  be  some  misunderstanding  as  regards 
the  raising  and  organizing  the  volunteer  companies  for  special  service  in  sup- 
pressing Indian  hostilities  in  the  military  district  of  Humboldt,  I  deem  it 
important  to  say  that  when  I  called  upon  your  excellency  for  these  six  com- 
panies it  was  understood  that  they  were  to  be  called  out  not  under  the  laws 
calling  for  volunteers  to  suppress  the  rebellion,  as  for  that  purpose  I  had  no 
power,  but  simply  for  service  in  their  own  neighborhood  and  for  their  own 
safety  and  protection  against  the  Indians,  and  when  no  longer  required  for  that 
purpose  to  be  discharged. 

"  I  am  under  the  impression  that  these  troops,  when  called  out  for  the  pur- 
pose above  stated,  may  suppose  that  they  are  entitled  to  be  placed  on  the  same 
footing  with  the  volunteer  troops  called  for  by  the  Government  to  serve"  for 
three  years  or  during  the  war,  and  so  they  should  be  by  rights ;  but  if  they  enter 
the  service  in  this  special  call  I  wish  it  distinctly  understood  that  I  can  not 
guarantee  that  they  will  receive  all  the  allowances  made  to  men  enlisted  for 
three  years  or  during  the  war. 

"  To  be  explicit,  if  those  companies  are  raised  and  mustered  into  the  United 
States  service  I  can  provision  them  and  furnish  arms  and  everything  necessary 
to  make  a  campaign,  but  I  have  no  means  of  defraying  expenses  of  recruiting 
such  companies  or  of  paying  the  officers  and  men  their  monthly  allowances ;  all 
these  things  would  require  a  special  appropriation  by  Congress.  All  the  moneys 
in  haruds  of  disbursing  officers  in  this  department  have  been  furnished  to  meet 
the  demands  under  existing  laws,  and  I  have  no  power  to  divert  any  portion  of 
such  funds  to  other  purposes. 

"  I  have  said  thus  much  because  I  did  not  want  to  get  these  companies  en- 
rolled and  then  have  dissatisfaction  and  complaints  of  not  being  placed  on  the 
same  footing  as  other  volunteers. 

"  Under  all  these  circumstances  it  is  submitted  to  your  excellency  whether  it 
would  be  better  to  call  out  these  companies  at  once  or  wait  the  action  of  the 
War  Department. 

"  With  great  respect,  your  excellency's  obedient  servant, 

"  G.  Wright, 
"Brigadier-General,  U,  S,  Army,  Commanding,'" 

The  battalion,  however,  after  being  organized,  was  put  upon  the  same  footing 
as  other  volunteers.  They  were  regularly  mustered  into  the  United  States 
service  for  a  term  of  three  years  and  received  the  same  bounty  and  pay  as  other 
troops.  This  battalion  was  commanded  by  Lieut.  Col.  Stephen  G.  Whipple,  who 
was  mustered  in  and  assumed  command  of  the  battalion  June  22,  1863.  The 
headquarters  of  the  battalion  was  stationed  at  Fort  Humboldt,  Cal.,  until  Sep- 
tember, 1863;  then  at  Fort  Gaston,  Cal.,  until  September,  1864;  then  at  Fort 
Humboldt  until  the  13th  of  June.  1865,  when  the  field  and  staff  officers  were 
mustered  out. 

The  statement  in  the  first  portion  of  the  last  paragraph  is  probably 
the  basis  of  the  contention  in  the  appeal  that  soldier  served  during 
the  war  of  the  rebellion,  in  the  sense  contemplated  by  the  act  of  June 
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27,  1890.  This  statement  was  doubtless  inserted  by  the  compiler  of 
the  "  Record,"  and  is  not  sustained  by  any  report  from  the  War  De- 
partment or  other  evidence  on  file,  while  it  seems  to  be  contradicted 
in  a  measure  by  statements  in  the  last  letter  of  General  Wright. 

However,  if  the  battalion  was  put  upon  the  same  footing  as  other 
volunteers  and  was  regularly  mustered  into  the  service,  receiving  the 
same  pay  and  bounty  as  other  troops,  it  does  not  signify  that  the  serv- 
ice was  such  as  is  contemplated  by  the  provisions  of  the  act  of  June 
27,  1890.  In  the  view  of  the  Department,  construing  that  act,  in 
order  for  a  service  to  be  pensionable  thereunder  "  it  must  have  been 
rendered  both  during  and  in  some  necessary  connection  with  the  war 
of  the  rebellion,  as  a  part  of  its  belligerent  operations." 

Decisions  of  the  Department  directly  in  point  may  be  cited,  the 
only  difference  in  the  cases  being  in  the  names  of  the  organizations 
and  the  fields  of  operations.  In  the  case  of  Zachariah  Little  (17 
P.  D.,  157)  it  was  held: 

Service  "  during  the  late  war  of  the  rebellion,"  as  used  in  the  act  of  June  27, 
1890,  means  service  contracted  for  and  rendered  with  reference  to,  and  occa- 
sioned by,  said  war,  and  not  service  rendered  elsewhere  with  reference  to  In- 
dian outbreaks  not  historically  connected  with  the  resistance  of  the  Southern 
States  to  Federal  authority,  albeit  said  service  against  the  Indians  was  rendered 
at  a  time  when  the  war  of  the  rebellion  was  in  progress. 

So,  also,  in  the  case  of  George  W.  Nelson  (17  P.  D.,  224)  was  this 
ruling: 

Soldiers  serving  in  the  First,  Second,  Third,  Fourth,  Fifth,  and  Sixth  Regi- 
ments, United  States  Volunteer  Infantry,  who  enlisted  "for  frontier  service" 
at  a  time  when  the  civil  war  was  in  progress  and  whose  service  was  in  fact 
confined  to  frontier  service,  in  no  way  connected  with  the  suppression  of  the 
rebellion  of  the  Southern  States,  did  not  actually  serve  "  In  the  civil  war  "  or 
"  during  the  late  civil  war  "  or  "  war  of  the  rebellion  "  within  the  meaning  of 
the  acts  of  February  6,  1907,  and  June  27,  1890. 

So,  in  this  case,  the  service  of  the  soldier  being  rendered  entirely  in 
California  in  suppression  of  Indian  revolts  and  altogether  discon- 
nected with  the  belligerent  operations  for  the  suppression  of  the  rebel- 
lion in  the  Southern  States,  it  could  have  been  in  no  sense  service 
during  the  war  of  the  rebellion,  as  contemplated  by  the  act  under 
which  this  claim  was  filed.  Claimant  is  not  therefore  entitled  to 
pension  under  said  act  and  the  action  of  the  Bureau  in  rejecting  his 
claim  was  proper. 

It  should  be  stated  that  soldier  was  erroneously  pensioned  in  1903, 
under  said  act  of  June  27, 1890,  but  a  claim  for  increase  filed  by  him 
January  29, 1907,  was  rejected  at  the  same  time  as  this  minor's  claim, 
and  for  the  same  reason,  although  the  accrued  pension  of  the  soldier 
appears  to  have  been  paid  to  the  guardian. 


The  action  of  the  Bureau  in  the  minor's  claim  is  aflSrmed, 
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BVIDJSNCK— WAR  DEPARTMENT  UECOKD-AGE-ACT  OE  FEBRUARY  6, 

1007. 

Samuel.  L.  Martin. 

The  evidence  in  tills  case  should  have  been  accepted  as  sufficient  to  show  that 
this  claimant  was  over  the  age  of  62  years  at  the  date  of  executing  his 
application  for  pension  under  the  act  of  February  0,  1907,  filed  on  April  8, 
1908. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

July  31^  1908. 

Samuel  L.  Martin,  who  served  "  during  the  late  civil  war "  as 
bugler  of  Company  I,  Tenth  Tennessee  Volunteer  Cavalry,  from 
February  16,  18G4,  to  August  1,  1865,  and  was  honorably  discharged 
from  said  service,  is  a  pensioner  under  the  provisions  of  the  second 
section  of  the  act  of  June  27, 1890,  for  partial  inability  to  earn  a  sup- 
port by  manual  labor,  and  is  at  present  in  receipt  of  a  rating  of  $10 
per  month. 

On  April  8,  1908,  said  pensioner  filed  an  appliaition  for  pension 
under  the  provisions  of  the  act  of  February  6,  1907,  executed  April 
6,  1908,  alleging  his  military  service  as  above  set  forth  and  that  he 
was  62  years  of  age. 

This  application  was  rejected  on  May  8,  1908,  upon  the  ground 
that  the  evidence  failed  to  show  that  the  claimant  was  62  years  of 
age  at  the  date  of  executing  the  same. 

From  this  action  the  present  appeal  was  taken  on  July  9,  1908. 

The  official  records  of  the  War  Department  show  that  this  appel- 
lant was  18  years  of  age  at  the  date  of  enlistment  in  the  service, 
February  16,  1864.  If  this  is  correct  he  was  62  years  of  age  on  Feb- 
ruary 16,  1908,  and  fifty  days  over  that  age  on  April  6,  1908.  The 
record  also  shows  that  he  was  19  years  of  age  at  the  date  of  his  dis- 
charge, August  1,  1865,  which  tends  very  strongly  to  confirm  the  cor- 
rectness of  the  first  statement  as  to  his  age  at  enlistment. 

The  appellant  testifies  that  the  old  family  Bible,  containing  a 
record  of  the  births  and  deaths  in  his  father's  family,  was  destroyed 
by  fire  many  years  ago,  and  that  both  of  his  parents  have  been  long 
since  dead,  but  that  he  was  informed  by  them  and  has  all  his  life 
understood  that  the  date  of  his  birth  was  July  16,  1845.  This  would 
make  him  19  years  of  age  on  July  16, 1864,  and  18  years  and  7  months 
old  at  the  date  of  his  enlistment,  which  corresponds  exactly  with  the 
official  military  record  of  his  age  both  at  enlistment  and  discharge. 

Under  these  circumstances  the  Department  is  at  a  losrf  to  under- 
stand why  said  record  was  not  accepted  as  showing  the  age  of  appel- 
lant on  the  adjudication  of  this  claim,  or  what  was  the  basis  of  the 
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statement  made  in  the  grounds  set  forth  for  the  rejection  of  this 
claim  thatwthe  evidence  does  not  show  *  *  *  that  he  was  62  years 
of  age  at  date  of  executing  the  pending  declaration. 

The  only  thing  that  the  Department  has  been  able  to  discover  in  the 
papers  in  this  case  which  is  in  the  least  inconsistent  with  the  state- 
ments of  the  appellant  and  the  recitals  of  the  military  record  relative 
to  his  age  are  the  statements  of  his  age  contained  in  the  certificates 
of  three  medical  examinations  made  in  the  years  1891, 1893,  and  1898. 
Such  statements,  made  at  a  time  when  the  age  of  the  appellant  was 
not  a  material  question  and  did  not  affect  his  title  to  pension  and 
when  there  was  no  necessity  for  exactness  or  precision  with  regard 
to  his  age,  are  worth  but  little  as  evidence  at  best,  and  their  utter 
unreliability  in  this  instance  is  demonstrated  by  their  absolute  and 
irreconcilable  inconsistency  with  each  other. 

In  the  opinion  of  the  Department  the  official  record  should  have 
been  accepted  as  sufficient,  under  the  circumstances  of  this  case,  to 
establish  the  age  of  this  appellant,  and  that  he  was  over  the  pension- 
able age  of  62  years  on  April  6, 1908,  the  date  of  executing  the  present 
application  for  pension. 

The  rejection  of  said  application  is  therefore  hereby  reversed  and 
set  aside,  and  you  are  directed  to  reopen  and  readjudicate  said  claim 
in  accordance  herewith. 


EVII>ENCE-WAR  DEPART.HENT  UECORD-AGE-ACT  OF  FEBRUAllV   6, 

1907. 

Warren  Rains,  alias  Joseph  W.  Thompson. 

The  records  of  War  Department  showing  soldier's  age  to  have  been  28  years  at 
enlistment  In  March,  1863,  and  he  having  stated  his  age  to  be  45  in  declara- 
tion for  original  invalid  pension  filed  in  March,  1881,  his  subsequent  incon- 
sistent statements  made  in  declarations  for  increase  and  to  boards  of 
examining  surgeons  are  not  sufficient  to  discredit  said  War  Department 
records. 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissione?'  of  Pensions^ 

August  10,  1908, 

The  claimant,  Warren  Rains,  alias  Joseph  W.  Thompson,  served 
from  March  21,  1863,  to  July  14,  1865,  as  private  in  Company  M, 
Second  Massachusetts  Cavalry,  was  originally  pensioned  under  the 
general  law,  and  since  July  17,  1890,  has  been  receiving  a  pension  of 
$12  per  month  under  the  act  of  June  27,  1890,  an  application  for 
renewal  and  increase  under  the  general  law,  filed  in  September,  1904, 
having  been  approved  for  admission  at  the  rate  of  but  $10  per  month. 

On  February  28,  1907,  the  soldier  applied  for  pension  under  the 
act  of  February  6,  1907,  alleging  his  age  to  be  72  years,y,c|\ja(i  J^hatJi^^i 
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was  born  October  2,  1834.    The  claim  was  rejected  for  reasons  stated 
as  follows,  on  the  fact  brief: 

The  evidence  does  not  show,  and  claimant  has  declared  his  inability  to  furnish 
proof  that  he  was  70  years  of  age  at  date  of  the  execution  of  his  declaration  in 
his  pending  claim,  and  he  is  not  therefore  entitled  to  a  rate  under  act  of 
February  6, 1907,  in  excess  of  that  which  he  is  now  receiving  under  act  of  June 
27,  1890. 

In  an  appeal  signed  by  claimant  and  entered  June  15,  1908,  it  is 
contended  as  follows: 

He  says  he  has  furnished  to  the  Pension  Department  "his  own  affidavit," 
and  a  "  certified  copy  of  his  military  service,  from  the  adjutant-general's  office 
of  the  State  of  Massachusetts,  containing  his  descriptive  list."  That  since  his 
earliest  recollection  he  has  understood  that  he  was  bom  October  2,  1834.  That 
at  the  time  of  his  enlistment  he  gave  his  age  at  28  years,  and  believed  it  to 
be  true  and  still  believes  it.  That  he  had  learned  his  age  and  birth  date  from 
his  parents  and  others  older  than  himself.  That  the  family  Bible  in  which  the 
family  record  was  kept  was  destroyed  by  fire  years  ago.  That  he  does  not 
know  of  any  one  now  living  that  was  present  at  his  birth.  That  his  discharge 
gives  his  age  at  28  years  at  time  of  enlistment.  That  he  firmly  believes  hla 
age  at  the  present  time  to  be  73  years  8  months  and  11  days. 

The  "certified  copy  of  the  records  of  the  adjutant-general's  office  of 
State  of  Massachusetts  referred  to  by  appellant  was  not  found  with 
papers  in  case,  nor  did  it  appear  that  the  usual  call  was  made  (by 
the  Bureau)  upon  the  War  Department  for  a  report  as  to  what  the 
records  may  show  as  to  this  soldier's  age  at  enlistment. 

To  an  official  request  from  the  Bureau  that  he  furnish  some  record 
or  other  satisfactory  evidence  in  support  of  his  declaration  that  he 
was  72  years  old  when  application  for  pension  was  made,  claimant 
made  the  following  sworn  response  under  date  of  July  29, 1907. 

I  am  the  claimant  described  in  letter  of  Ck)mmissioner  of  Pensions  dated 
July  22,  1907.  I  can  not  furnish  any  record  evidence  of  the  date  of  my  birth, 
called  for  therein,  for  the  reason  that  no  such  record  evidence  ever  existed, 
except  that  of  the  old  family  Bible,  which  was  consumed  by  fire,  with  the  house 
of  my  father,  about  the  year  1847.  I  know,  however,  from  seeing  that  said 
record  and  from  family  history  corresponding  to  ages  of  the  younger  and  older 
members  of  our  family,  composed  of  thirteen  children,  that  I  was  bom  October 
2,  1834,  making  me  28  years  of  age  on  October  2,  1862,  prior  to  my  enlistment 
on  March  21,  1863.  I  gave  my  age  as  28  years  for  the  reason  that  I  was  not 
29  until  the  2d  day  of  October  following  said  date  of  enlistment 

Before  finally  passing  upon  the  question  at  issue  in  this  case,  it 
was  the  desire  of  the  Department  that  a  call  be  made  upon  the  War 
Department  for  a  report  as  to  what  the  records  may  show  as  to  claim- 
ant's age  at  enlistment,  and  for  that  purpose  the  papers  were  returned 
July  15,  1908,  with  instructions  that  they  be  again  forwarded  to  the 
Department  after  such  report  should  be  received  and  considered  at 

the  Bureau.  uiymzeuuy  ^^^jv^^v.^-ci.^ 


in 


DECISIONS   RELATING   TO   PENSIONS.  21 

In  your  communication  of  July  28, 1908,  accompanying  the  papers 
L  case,  you  say : 

Respectfully  transmitted  to  the  honorable  Secretary  for  further  consideration 
of  the  appeal,  a  further  report  from  the  War  Department  having  been  obtained 
in  compliance  with  departmental  letter  of  July  15,  1008. 

The  report  from  the  War  Department  thus  briefly  referred  to,  is 
dated  July  24,  1908,  and  shows  claimant's  personal  description,  as 
officially  noted  at  enlistment,  to  be — ^"Age,  28  years;  height,  5  feet  8 
inches;  complexion,  fair;  eyes,  gray;  hair,  brown; "  thus  confirming 
his  recent  declaration  in  regard  to  the  age  he  gave  when  he  entered 
the  military  service  in  March,  1863. 

In  original  declaration  for  pension,  filed  in  February,  1881,  claim- 
ant gave  his  age  as  45  years,  and,  if  that  had  been  correct,  he  would 
have  been  about  71  years  old  in  February,  1907,  but,  when  he  ap- 
peared before  the  board  of  surgeons  in  September,  1881,  for  examina- 
tion under  said  claim,  he  gave  his  age  as  43  years. 

In  a  declaration  for  increase,  filed  in  June,  1889,  he  gave  his  age  as 
50  years,  and  in  a  declaration  for  pension  under  act  of  June  27, 1890. 
filed  in  July  of  that  year,  he  gave  his  age  as  51  years.  And  reports 
of  the  three  medical  examinations  to  which  he  has  been  subjected 
since  September,  1881  (when  he  gave  his  age  as  43),  show  that  he 
represented  his  age  to  be  44  in  January,  1883 ;  52  in  December,  1890, 
and  66 A  in  January,  1905. 

It  thus  appears  that  in  but  one  of  the  several  statements  made  by 
this  soldier  in  regard  to  his  age  since  January,  1881,  did  he  give  an 
age  that  would  tend  to  show  he  was  past  70  years  old  when  the 
declaration  for  pension  under  act  of  February  6,  1907,  was  executed, 
but  it  is  only  fair  to  assume  that  he  was  better  qualified  to  correctly 
state  his  age  on  March  21,  1863,  when  he  enlisted,  than  at  any  time 
after  the  lapse  of  eighteen  years  from  said  date.  And,  furthermore, 
there  does  not  seem  to  have  been  any  good  reason  why  he  should 
then  have  exaggerated  his  age,  for  it  was  at  that  time  a  matter  of 
common  knowledge  that  recruits  who  were  otherwise  qualified  to 
perform  the  duties  of  a  soldier,  were  accepted  if  they  had  attained 
the  age  of  but  18  years.  And  no  good  reason  for  deliberately  exag- 
gerating his  age  in  the  original  declaration  for  pension,  filed  in  Feb- 
ruary, 1881,  is  apparent  He  was  then  seeking  to  be  pensioned  on 
account  of  disease  of  lungs  resulting  from  a  cold  contracted  in  the 
service,  and  no  advantage  could  be  gained  by  a  misrepresentation  in 
regard  to  his  age  at  date  of  the  application. 

This  claimant  has  declared  or  explained  his  inability  to  furnish 
record  evidence  of  his  birth  date,  or  the  testimony  of  witnesses  who 
had  knowledge  of  the  event  when  it  occurred,  and,  after  a  careful 
consideration  of  all  the  evidence  now  in  the  case,  it  is  the  judgment  of 


-oogle 


22  DECISIONS    RELATING    TO    PENSIONS. 

the  Department  that  his  inconsistent  statements  in  regard  to  his  age, 
made  since  date  of  his  original  declaration  for  pension  and  herein- 
before specifically  mentioned,  are  not  sufficient  to  overcome  the 
records  of  the  War  Department,  which  show  that  he  was  28  years 
old  at  enlistment. 

The  action  appealed  from  is  reversed. 


TVII>0"WS— REMARUIAGE— AC  T  OF  APRII.  10,  1908— I>IVORCE. 

Mary  A.  Brownell  (as  widow). 

This  claimant  for  widow's  pension  under  the  act  of  April  19,  1908,  having  remar- 
ried prior  to  date  of  filing  her  application  for  pension  thereunder,  has  no 
title  to.  pension  under  the  i)rovisions  of  said  act,  and  the  fact  that  her 
marriage  to  her  second  husband  has  been  dissolved  by  divorce  does  not 
restore  her  to  a  pensionable  status  under  said  act  as  the  widow  of  the 
soldier. 

Assistant  Secretary  Jesse  E,  Wilso7i  to  the  0 ovimissioner  of  Pensions^ 

October  6,  1908, 

Mary  A.  Brownell  filed  in  the  Bureau  of  Pensions  on  April  27, 
1908,  an  application  for  pension  under  the  provisions  of  the  act  of 
April  19,  1908,  as  widow  of  David  S.  Brownell,  who  served  during 
"  the  late  civil  war  "  as  a  private  in  the  Seventh  (Company,  First 
Battalion,  New  York  Volunteer  Sharp  Shooters,  from  August  18, 
1862,  to  June  3, 1865,  and  was  honorably  discharged  from  said  service, 
alleging  the  death  of  said  soldier  on  May  25,  1892,  leaving  her  as  his 
widow  surviving,  and  that  she  had  l>een  lawfully  married  to  said 
soldier  on  January  30, 1879,  and  had  lived  with  him  as  his  wife  up  to 
the  date  of  his  death  as  aforesaid. 

This  application  for  widow's  pension  was  rejected  on  July  8,  1908, 
upon  the  ground  that  the  claimant,  having  remarried  prior  to  the 
date  of  its  filing,  had  no  title  to  pension  under  the  provisions  of  the 
act  of  April  19,  1908. 

From  this  action  the  present  appeal  was  taken  on  August  5, 1908. 

The  evidence  shows  the  service  of  the  soldier,  his  honorable  dis- 
charge therefrom,  his  marriage  to  this  appellant,  and  his  death  as 
alleged.  It  also  shows,  however,  that  subsequent  to  the  soldier's 
death,  and  long  prior  to  the  date  of  filing  this  application  for  pen- 
sion as  his  widow  under  the  provisions  of  the  act  of  April  19,  1908, 
the  appellant  remarried  one  Milton  D.  Noble  and  remained  his  wife 
until  January  21,  1902,  on  which  date  her  marriage  to  Noble  was 
dissolved  by  a  decree  of  divorce  granted  in  the  court  of  probate  for 
the  county  of  Fayette  and  State  of  Ohio. 
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It  is  earnestly  contended  in  this  appeal  that  said  decree  of  divorce 
had  the  effect  of  restoring  her  to  her  former  legal  status  as  the  widow 
of  the  soldier,  as  well  as  restoring  her  former  name,  and  that  she  was, 
therefore,  entitled  to  pension  under  said  act.   • 

There  is  a  certiiBed  copy  of  said  decree  of  divorce  on  file  with  the 
papers,  and  it  appears  therefrom  that  it  was  in  no  sense  a  decree  of 
nullity,  and  did  not  declare  the  marriage  of  the  appellant  and  Noble 
to  have  been  illegal  or  void,  but  it  merely  adjudged  and  decreed  that 
the  marriage  contract  that  had  existed  between  them  be  dissolved 
from  and  after  the  date  of  its  rendition,  released  the  parties  thereto 
from  its  obligations,  and  restored  to  the  appellant  her  former  name  " 
of  Mary  A.  Brownell. 

The  legal  effect  of  this  decree  was  merely  to  dissolve  the  bonds  of 
matrimony  between  the  appellant  and  Noble,  and  it  did  not  under- 
take to  and  could  not  restore  her  to  the  legal  status  of  the  widow 
of  the  soldier.  She  ceased  to  be  the  widow  of  the  soldier  when  she 
became  the  wife  of  Noble,  and  when  her  marriage  to  Noble  was  dis- 
solved by  divorce  she  did  not  again  become  the  widow  of  the  soldier, 
but  was,  and  is  the  divorced  wife  of  Noble. 

The  legal  status  of  the  appellant  is  precisely  the  same,  so  far  at 
least  as  her  pensionable  rights  under  the  law  are  concerned,  as  if 
her  second  marriage  had  been  dissolved  by  the  death  of  her  second 
husband  instead  of  by  divorce. 

When  a  widow  remarries  she  forfeits  her  pensionable  rights  and 
destroys  her  pensionable  status  under  the  law  as  the  widow  of  a 
soldier,  and  it  is  but  quibbling  to  contend  that  this  appellant  regains 
those  rights  and  is  restored  to  her  former  status  as  a  pensionable 
widow  upon  the  dissolution  of  her  subsequent  marriage,  whether  by 
divorce  or  by  death. 

The  only  instance  in  which  the  decree  of  a  court  will  have  the 
effect  to  relegate  a  woman  to  her  antenuptial  status  is  where  the 
marriage  is  declared  and  adjudged  to  have  been  null  and  void  ab 
initio,  to  have  been  no  marriage  de  jure  at  all,  but  only  a  marriage 
de  facto,  or  in  name.  In  such  case  she  necessarily  resumes  her  former 
status,  in  fact  her  status  was,  as  a  matter  of  law,  never  changed. 
Where,  however,  there  was,  as  in  the  present  instance,  a  valid  sub- 
sisting marriage  contract,  the  effect  of  the  decree  of  divorce  is  merely 
to  dissolve  the  contract  and  release  the  parties  thereto  from  its  obliga- 
tions from  and  after  the  date  the  decree  takes  effect,  and  only  from 
that  date.  Such  a  marriage  still  remains  a  valid  legal  marriage  as 
long  as  it  continued  in  force,  and  the  decree  of  divorce  does  not,  and 
could  not,  wipe  it  out  of  existence  and  leave  the  parties  in  the  same 
position  as  if  they  had  never  contracted  it. 

This  Department  had  occasion  to  carefully  consider  a  similar  ques- 
tion to  that  presented  by  the  present  appeal  in  a  recent  decision,  ren- 
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dered  August  12,  1908,  in  the  case  of  Mary  K.  Hendrix,  formerly 
widow  of  Kelsey  (18  P.  D.,  11),  in  which  it  was  held: 

That  a  woman  who  was  the  widow  of  a  soldier  to  whom  she  was  married 
prior  to  June  27,  1890,  and  who  has  remarried  prior  to  filing  her  declaration 
for  pension  under  the  act  of  April  19,  1908,  is  not  entitled  to  the  t>enefit8  of 
said  act 

In  discussing  the  issuer  presented  in  that  case  the  Department  said : 

The  contention,  therefore,  that  appellant  is  entitled  to  the  benefits  of  the  act 
of  April  19,  190S,  because  she  happens  at  present  to  be  a  widow  for  the  second 
time  through  the  death  of  her  last  husband,  Nathan  E.  Hendrix,  resolves  itself 
into  mere  speciousness  serving  alone  as  a  pretext  for  subtle  reasoning  intended 
to  becloud  the  plain  and  palpable  meaning  and  intent  of  the  language  of  an  act 
whose  purpose  is  manifest  as  language  can  make  it.  Even  a  casual  reading  of 
the  act  conveys  to  the  mind  its  meaning.  The  provisions,  viz,  **  Such  widow 
shall  ♦  ♦  ♦  be  placed  on  the  roll  from  the  date  of  filing  of  her  application 
therefor  (for  pension)  under  this  act  at  the  rate  of  $12  per  month  during  her 
widowhood,'*  is  alone  sufficient  to  remove  beyond  dolibt  and  cavil  who  Is  meant 
by  the  word  "  widow."  Could  language  be  plainer  for  expressing  the  purpose 
of  allowing  pension  to  a  soldier's  widow  while  she  remains  his  widow  than  the 
very  words  found  in  the  act?  Now  a  widow  ceases  to  be  such  by  remarriage, 
The  meaning  of  the  word  widow  is  ''  a  woman  who  has  lost  her  husband  by 
death  and  remains  unmarried"  (Standard  Dictionary).  So  it  follows  that 
widowhood  ceases  upon  remarriage.  Therefore  the  meaning  of  the  language 
of  the  net  is  the  same  as  it  would  be  if  its  language  was,  *'  Such  widow  shall 
*  *  *  be  placed  on  the  pension  roll  from  the  dale  of  the  filing  of  her  appli- 
cation, at  the  rate  of  $12  per  month,  until  she  remarries."  It  is  only  when  the 
words  "widow"  and  "widowhood,"  In  the  connection  in  which  they  are  used 
in  the  act  are  juggled  with,  tliat  confusion  can  arise  as  to  their  signification, 
such  as  by  a  contention  that  when  a  woman  becomes  again  a  widow  by  the 
death  of  her  second  husband  her  former  widowhood  is  revived — a  double  widow- 
hood, so  to  speak. 

The  foregoing  considerations  directly  apply  with  equal,  and  even 
greater,  force  to  the  facts  of  the  present  case,  since  the  two  cases  are 
identical  in  principle,  and  in  this  instance  the  last  marriage  tie  of  the 
appellant  was  broken  by  her  own  act  and  procurement. 

The  appellant  having  lost  her  pensionable  status  as  the  widow  of 
the  soldier  by  her  remarriage  did  not  regain  it  upon  the  dissolution 
of  said  matrimonial  bond  by  divorce  and  is  not  one  of  the  class  of 
persons  upon  whom  the  benefits  provided  by  the  act  of  April  19, 1908, 
are  conferred,  and  has  no  title  to  pension  thereunder  as  the  widow  of 
her  first  husband,  the  soldier. 

Therefore  the  rejection  of  said  application  for  widow's  pension 
upon  the  ground  stated  is  held  to  have  been  fully  justified,  to  have 
been  sound  and  correct  both  in  law  and  fact,  and  is  aflSrmed  accord- 
ingly. 
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BBCREi:  OF  DIVORCE— COSTS— DECREE  WHEN   INTERLOCUTORY— RUUE 

of  court— division  of  pensions. 
Boyd  v.  Boyd. 

In  the  absence  of  a  statute  otherwise  providing,  the  provision  in  a  decree  of 
divorce  that  "the  costs  herein  shali  be  fully  paid  before  this  decree  shall 
take  effect/'  does  not  change  what  would  otherwise  be  a  final  decree  to  an 
interlocutory  one,  and  so  far  as  it  assumes  to  postpone  the  date  of  the 
decree,  or  the  time  from  which  the  decree  of  divorce  shall  take  effect,  is 
void  for  want  of  authority. 

Unless  the  statute  or  rule  of  the  court  otherwise  provide,  a  decree  dates  from 
the  time  it  is  rendered.    Isabell  W.  Slier  (10  P.  D.,  1). 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Comndssioner  of  Pensions^ 

October  6, 1908. 

Mrs.  Eliza  Jane  Boyd,  by  A.  Y.  Trogdon,  her  attorney,  appealed 
on  August  10,  1908,  from  the  Bureau  action  of  July  8,  1908,  wherein 
her  application  filed  June  9,  1908,  for  one-half  the  pension  of  Joshua 
Boyd,  late  private  Company  G,  Thirteenth  Indiana  Infantry,  and  a 
pensioner  at  $12  per  month  under  certificate  No.  895407,  was  re- 
jected upon  the  ground  that  she  was  not  his  lawful  wife,  having 
obtained  a  divorce  from  him  in  the  circuit  court  in  and  for  Craw- 
ford County,  111.,  March  9,  1891. 

The  appeal  contends  that  the  decree  of  divorce  was  an  interlocutory 
and  not  a  final  decree ;  that  the  costs  have  never  been  paid,  and  that 
the  payment  of  costs  and  any  benefit  to  be  derived  from  said  decree 
is  barred  by  the  statutes  of  limitation,  citing  section  15,  chapter  83, 
Illinois  Statutes;  that  the  costs  were  in  the  nature  of  alimony  and 
that  the  question  of  alimony  is  subject  to  modification  by  the  court 
at  any  time  upon  notice  so  long  as  the  parties  live;  that  the  court 
had  jurisdiction  of  the  parties  and  the  subject-matter  and  might  at 
any  time  dismiss  said  cause  or  modify  or  set  aside  the  decree  under 
its  plenary  power  in  chancery;  that  a  court  of  equity  is  not  bound 
at  all  times  to  enforce  a  strict  legal  right,  but  will  protect  the 
equitable  title,  citing  Lewis  v,  Lewis  (13  111.,  117) ;  that  pensioner 
having  neglected  to  pay  the  costs  is  guilty  of  laches  and  is  barred 
from  availing  himself  of  the  benefit  of  the  decree,  citing  Gratton  v. 
Gratton  (18  111.,  167)  and  Dickerman  v.  Burgess  (20  111.,  266) ;  that 
the  decree  was  not  to  take  effect  until  the  costs  were  paid  and  that 
the  costs  have  never  been  paid ;  that  claimant  had  the  right  to  dis- 
continue her  suit,  which  she  supposed  was  done;  that  claimant  has 
never  remarried,  but  is  still  the  lawful  wife  of  pensioner. 

Pensioner,  by  Maxwell  and  Maxwell,  his  attorneys,  contends  that — 

As  appears  from  the  decree  the  defendant  In  said  cause  made  default,  the 
evidence  was  heard  and  the  court  found  the  issues  in  favor  of  the  complainant, 
and  decreed  an  absolute  divorce  and  granted  to  each  of  the  parties  the  right  to 
remarry.    The  court  then  adjudged  the  costs  against  the  defendant;  and  thenT^ 
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instead  of  ordering  an  execution  for  costs,  attempts  to  make  an  order  that  the 
decree  should  not  talce  effect  until  the  costs  were  paid.  This  was  apparently  an 
attempt  on  the  part  of  the  court  to  comi)el  the  complainant  to  pay  the  costs 
unless  they  could  be  collected  from  the  defendant.  The  defendant  had  made 
no  costs  and  the  complainant  was  liable  for  all  the  costs,  even  though  they  were 
adjudged  against  the  defendant.  Carpenter  v.  People,  8  III.,  147;  Sans  v. 
People,  8  IlL,  338. 

The  court  erred  in  malting  the  order  that  the  decree  go  into  effect  only  upon 
the  payment  of  costs.  That  portion  of  the  decree  was  not  upon  any  issue 
Involved  in  the  case  and  we  think  was  void. 

In  the  Revised  Statutes  of  Illinois  on  the  subject  of  costs,  chapter  33,  section 
18,  it  is  provided :  "And  the  payment  of  costs  when  awarded  may  be  compelled 
by  execution."  In  construing  this  section  the  Supreme  Court  in  Goodwille  v. 
Milliman,  56  111.,  526,  after  quoting  this  section,  says :  "  This  section  has  pointed 
out  In  clear  and  unequivocal  terms  the  manner  in  which  costs  fehall  be  collected 
in  chancery  cases."  "And  it  is  so  clearly  expressed  that  the  language  will  not 
bear  construction."  "  The  legislature  manifestly  intended  this  mode  to  be  pur- 
sued and  to  exclude  all  others."  If  costs  can  be  collected  by  execution  only, 
then  that  portion  of  the  decree  was  erroneous.  But  as  that  portion  of  the 
decree  does  not  pertain  to  the  merits  of  the  case  or  any  issue  involved  in  the 
case,  the  remainder  of  the  decree  would  not  thereby  be  rendered  void.  Hence, 
we  insist  that  the  decree  of  divorce  was  valid  and  binding  and  became  effective 
from  the  rendition  thereof.  Even  though  the  opposite  contention  should  be 
maintained,  the  complainant,  as  we  have  above  shown,  was  primarily  liable  for 
the  costs  and  might  have  paid  the  same  or  have  ordered  an  execution  to  issue 
against  the  defendant  for  the  collection  of  the  costs.  More  than  this,  it  was  a 
duty  she  owed  to  the  officers  of  the  court  to  pay  or  cause  the  costs  to  be  collected. 
If  she  failed  in  her  duty,  she  can  not  now  after  these  long  years  take  advantage 
of  her  own  wrong.  She  is  certainly  guilty  of  laches  in  the  matter  and  can  not 
now  be  heard  to  complain  and  say  that  a  decree  which  she  herself  asked  the 
court  to  make  is  now  void  after  she  had  acquiesced  in  it  for  nearly  twenty  years. 

There  is  still  another  ground  upon  which  the  Commissioner  could  well  base 
his  decision  in  this  case.  If  we  are  correctly  informed,  there  is  no  positive 
evidence  filed  in  the  case  showing  that  the  costs  were  not  paid  in  the  divorce 
case.  The  evidence  probably  shows  that  the  complainant  did  not  pay  the  costs. 
But  the  defendant  may  have  paid  them  or  some  one  may  have  paid  them  for 
him.  After  the  lapse  of  seventeen  years  and  no  evidence  to  the  contrary,  the 
presumption  would  be  very  strong  that  the  costs  had  been  paid.  In  fact,  after 
the  lapse  of  so  many  years  the  presumption  would  be  so  strong  that  it  would 
take  clear  evidence  to  overcome  it. 

It  is  contended  by  counsel  for  appellant  that  the  decree  might  have  been 
afterwards  changed  or  modified  or  set  aside. 

In  this  contention  they  overlook  the  fact  that  the  case  was  not  continued  and 
that,  after  the  expiration  of  that  term  of  court,  the  court  lost  jurisdiction  of  the 
case,  and  any  proceedings  to  modify  that  decree  have  long  since  been  barred  by 
the  statute  of  limitations. 

The  following  is  a  certified  transcript  of  the  decree  in  question : 

State  of  Illinois,  Crawford  County,  ss.     In  the  circuit  court  in  chancery.    To 
the  March  term,  A.  D.  1891. 

Eliza  J.  Boyd  v.  Joshua  Boyd.    Decree  for  divorce. 

And  now  on  this  day,  the  same  being  the  fifth  judicial  day  of  the  present  term 
of  this  court,  comes  the  said  complainant,  by  Parker  and  Crawley,  her  solicitors, 
and  no  one  appearing  for  the  defendant  and  it  appearing  to  the  satisfaction  of 
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the  court  here,  from  tlio  writ  issued  herein  to  the  sheriff  of  Crawford  County, 
111.,  and  the  return  thereon,  that  the  defendant,  Joshua  Boyd,  had  heen  regu- 
larly served  with  process  herein  at  least  ten  days  prior  to  the  first  day  of  the 
present  term  of  this  court.  And  this  cause  coming  on  now  to  be  heard  on 
complainant's  bill  of  complaint,  etc. 

It  is  ordered,  that  the  said  defendant  be  called,  and  having  been  three  times 
solemnly  called  in  open  court  to  plead,  answer,  or  demur  to  the  complainant's 
bill,  the  said  defendant  came  not,  nor  any  one  for  him,  but  makes  default; 
whereupon  it  is  ordered,  adjudged,  and  decreed  by  the  court  that  said  com- 
plainant's bill  be  taken  for  confessed  by  the  said  Joshua  Boyd.  , 

And  the  court  having  heard  the  evidence  offered  by  the  complainant  in  support 
of  her  said  bill  of  complaint  so  taken  as  confessed,  etc.,  and  being  now  suffi- 
ci^itly  advised  and  satisfied  in  the  premises,  finds  the  allegations  in  said  bill 
of  complaint  to  be  true  as  therein  alleged,  and  that  the  said  defendant  Is  guilty 
of  the  willful  desertion  of  said  complainant  for  a  space  of  over  two  years'  time 
prior  to  the  filing  of  complainant's  bill  of  complaint  herein,  etc. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  bonds 
of  matrimony  heretofore  existing  between  the  complainant  and  the  defendant 
be  dissolved,  and  that  all  the  duties,  rights,  and  obligations  accruing  to  the 
complainant  and  the  defendant  by  reason  of  said  marriage  shall  cease  and  de- 
termine, and  the  said  parties  shall  be  at  liberty  to  again  marry,  in  like  manner 
as  though  said  marriage  had  never  existed. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  costs  herein  shall 
be  fully  paid  before  this  decree  shall  take  effect. 

And  it  is  further  ordered  that  the  said  Joshua  Boyd  pay  all  the  costs  of  this 
proceeding  within  thirty  days  from,  this  date,  and  that  in  default  thereof  execu- 
tion may  issue. 

The  foregoing  decree  examined  and  approved  by  me  in  open  court  this  —  day 
of  — ,  A.  D.  18     . 


One  of  the  Judges  of  the Judicial  Circuit  of  the  State  of  Illinois, 

On  the  back  of  said  decree  appears  the  following,  viz: 

Circuit  court,  March  term,  1891,  Eliza  Boyd 

r. 

Joshua  Boyd.    Decree  for  divorce.    Filed  this day  of  —  A.  D.  18    .    Clerk. 

Filed  March  9,  1891,  John  C^olllns,  clerk. ,  solicitor.     Approved.     W.  C. 

Jones,  judge. 

The  Department  is  of  the  opinion  that  the  authorities  cited  by 
claimant  are  hardly  in  point.  Section  15  of  chapter  83  provides  that 
actions  shall  be  commenced  within  five  years  next  after  the  cause  of 
action  accrued,  etc.  In  Lyons  r,  Lyons  the  question  was  whether  the 
court  would  compel  the  heir  to  pay  money  to  the  administrators,  who 
had  no  debts  to  pay,  to  hold  for  two  years  and  then  return  it  to  the 
heir,  who  was  entitled  to  and  had  possession  of  the  money,  and  the 
court  declined  so  to  do.  The  case  of  Gratton  v.  Gratton  involved  the 
settlement  of  an  estate  and  the  right  of  an  heir,  while  the  case  of 
Dickerman  v.  Burgess  involved  the  question  of  laches  of  a  party  in 
protecting  his  right,  and  he  was  denied  the  benefit  of  a  court  of  equity. 
None  of  those  cases  involved  the  question  here  presented,  which  is 
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whether  a  court  of  equity  in  a  suit  for  divorce,  after  granting  a  decree 
of  absolute  divorce,  has  a  right  to  limit  the  time  when  such  decree 
should  take  effect.  It  is  to  be  borne  in  mind  that  the  Illinois  court 
in  tliis  case  was  acting  under  and  by  virtue  of  a  statute  prescribing 
the  terms  upon  which  a  party  should  be  entitled  to  a  decree,  l^e 
power  to  act  was  conferred  by  statute  and  did  not  rest  upon  the  broad 
general  equity  jurisdiction  of  the  court,  and  the  Department  is  of  the 
opinion  that,  in  the  absence  of  a  statute  otherwise  providing,  the  pro- 
vision in  a  decree  of  divorce  that  "  the  costs  herein  shall  be  fully  paid 
before  this  decree  shall  take  effect "  does  not  change  what  would  other- 
wise be  a  final  decree  to  an  interlocutory  one,  and  so  far  as  it  assumed 
to  postpone  the  date  of  the  decree,  or  the  time  from  which  the  decree 
of  divorce  shall  take  effect,  is  void  for  want  of  authority. 

In  the  case  of  Mary  J.  Poorbaugh  (8  P.  D.,  189)  the  decree  of 
divorce  granted  by  the  district  court  of  Wilson  County,  Kans.,  con- 
tained* the  provision  that  "This  decree  to  take  effect. upon  the  pay- 
ment by  said  plaintiff  of  all  costs  of  this  proceeding,"  and  it  appeared 
that  the  costs  remained  unpaid. 

In  deciding  that  case  the  Department  held : 

The  main  question  to  be  considered  in  tliis  case  is  whether  the  decree  of 
divorce  is  a  final  one,  or  merely  interlocutory. 

Freeman  on  Judgments,  section  12,  says: 

"  Both  judgments  and  decrees,  considered  in  relation  to  the  jurisdiction  In 
which  they  were  rendered,  are  either  foreign  or  domestic.  Considered  with 
regard  to  their  effect  in  putting  an  end  to  an  action,  they  are  either  final  or 
interlocutory.  Any  Judgment  or  decree  leaving  some  further  act  to  be  done  by 
the  court  before  the  rights  of  the  parties  are  determined,  and  not  putting  an  end 
to  the  action  In  which  it  Is  entered,  is  interlocutory.  But  if  it  so  completely 
fixes  the  rights  of  the  parties  that  the  court  has  nothing  further  to  do  In  the 
action,  then  It  Is  final." 

Again,  section  36: 

"  That  after  a  decree  has  been  entered  no  further  questions  can  come  before 
the  court,  except  such  as  are  necessary  to  be  determined  in  carrying  the  decree 
into  effect,  the  decree  is  final,  otherwise  It  Is  interlocutory." 

Bishop  on  Marriage  and  Divorce,  section  1586,  says : 

"  The  divorce  sentence,  like  any  other  legal  judgment,  can  be  reversed  or 
vacated  only  in  the  way  pointed  out  by  those  rules  of  procedure  which  control 
the  courts.  Fraud  furnishes  a  sort  of  exception  to  this  proposition,  but  that  Is 
explained  In  the  last  chapter.  So  that  In  the  absence  of  fraud  the  sentence  of 
divorce,  when  the  time  is  passed  for  a  new  trial,  writ  of  error,  or  the  like,  is 
Irrevocable. 

"And  as  marriage  is  an  international  affair,  and  binds  the  world,  so  is  a  judg- 
ment of  dissolution  or  of  nullity.  It  fixes  the  status  of  the  parties  and  is  ir- 
revocable." 

It  is  therefore  manifest  under  the  authority  cited  and  the  facts  of  this  case, 
that  the  decree  of  divorce  was  a  final  one,  and  that  the  condition  injected  In 
said  decree  in  regard  to  the  payment  of  costs  is  mere  surplusage. 

Even  if  not  strictly  surplusage,  it  would  be  so  regarded  so  far  as 
it  affected  the  main  question  at  issue.     It  would  be  otherwise  where, 
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as  in  the  case  of  Trustees  v.  Greenough  (105  U.  S.,  527)  costs  was  the 
main  and  real  question  at  issue.  Even  when  the  question  of  costs 
has  been  left  undetermined  by  the  court,  the  decree  has  been  held  to 
be  final  (McFarland  v.  Hall,  17  Texas,  691) ;  nor  is  a  decree  inter- 
locutory because  it  directs  taxation  of  costs.  (Craig  v.  Steamer  Hart- 
ford, 1  McAllister,  U.  S.,  91).  See  also  authorities  cited  in  note  9 
in  the  case  of  Williams  v.  Field  (2  Wis.,  421),  60  Am.  Dec,  426. 

In  the  recent  case  of  Susan  Nickel  (17  P.  D.,  87),  it  was  contended 
that  a  Pennsylvania  decree  of  divorce  was  "  of  no  force  or  eflPect  be- 
cause the  costs  h^d  not  been  paid  and  the  decree  declared  that  it 
should  not  be  entered  until  the  costs  were  paid." 

In  deciding  that  case,  the  Department  held :  ' 

The  decree  referred  to  is  shown  by  the  record  to  have  been  regularly  ren- 
dered and  signed  by  the  presiding  judge  of  the  Cumberland  County,  Pa.,  court  of 
common  pleas,  a  court  having  divorce  jurisdiction  in  that  State,  after  petition  or 
libel  and  proceedings  in  accordance  with  the  statutes  of  said  State.  Said  de- 
cree declares  the  soldier  and  claimant  to  be  thereby  divorced  and  freed  from 
the  bond  of  marriage  existing  between  them. 

In  the  case  of  Baker  v.  Baker  (26  Pa.  Super.  Ct.,  553),  a  decree  similar  in  all 
respects  to  the  decree  in  this  case  was  before  the  court,  and  it  was  held  that — 

"A  decree  in  divorce  having  every  appearance  of  a  final  judgment  of  the  court 
can  not  be  attacked  in  a  collateral  proceeding,  because  the  decree  had  been 
entered  before  the  costs  had  been  pai'd,  in  violation  of  a  rule  of  court  providing 
that  the  decree  should  remain  in  the  hands  of  the  clerk  until  the  costs  were 
paid." 

This  is  a  general  rule  of  law  (Mary  J.  Poorbaugh,  8  P.  D.,  189)  ;  and  even 
where  a  decree  of  divorce  duly  adjudged  has  never  been  formally  entered  of 
record,  the  Department  has  held  it  to  be  effective  as  dissolving  the  marriage 
notwithstanding.     (Mary  E.  Noble,  14  P.  D.,  535.) 

A  judicial  decree,  like  a  judgment,  which  decides  the  main  question 
at  issue,  leaving  nothing  for  the  future  consideration  of  the  court  as 
to  the  main  issue,  is  a  final  decree,  even  though  some  further  court 
proceedings  as  to  collateral  questions  may  be  required. 

As  stated  by  an  Illinois  text  writer  on  chancery  practice,  a  decree 
which  finally  disposes  of  the  subject  of  litigation,  so  far  as  the  court 
is  concerned,  reserving  no  further  question  or  direction  for  the  future 
judgment  of  the  court,  as  between  the  parties  and  over  the  subject- 
matter,  is  a  final  decree,  though  some  further  proceedings  are  to 
be  had  before  a  master  in  chancery,  exceptions  to  whose  report  may 
bring  the  matter  before  the  court  again;  and  a  decree  in  which  the 
party  in  whose  favor  the  decree  was  rendered  can  not  obtain  the 
benefit  thereof  without  further  hearing  before  the  court,  is  interlocu- 
tory. Puterbaugh's  Chancery  Practice  206,  and  see  Adamski  v. 
Werczorek  (66  111.,  582). 

Decrees  date  from  the  time  they  are  rendered  (Nelson  on  Marriage 
and  Separation,  sec.  579). 
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In  the  case  of  Isabel  W.  Siler  (10  P.  D.,  1),  the  question  of  the 
date  of  an  Illinois  decree  of  divorce  was  under  consideration.  The 
transcripts  of  the  records  of  the  circuit  court  of  Cook  County,  111., 
in  chancery,  showed  that  a  decree  of  divorce  was  rendered  in  the  case 
of  Joseph  B.  Siller  v.  Susan  Siller,  at  the  May  term  of  said  court. 
May  28,  1881.  A  further  transcript  of  proceedings  in  the  same  court 
and  cause  showed  a  subsequent  decree  of  divorce  July  14,  1881,  which, 
aside  from  the  date,  was  identically  the  same  as  the  decree  of  May  28, 
1881,  at  which  date  the  chancellor  announced  from  the  bench  after 
the  submission  of  the  case  upon  bill,  answer,  testimony,  and  argu- 
ments of  counsel,  that  the  complainant  would  take  his  decree.  The 
decree  that  he  had  prayed  for  in  his  bill  was  a  decree  for  divorce 
from  defendant.  After  hearing  the  announcement  of  the  chancellor, 
complainant  left  the  court  room  and  married  the  next  day.  Having 
failed  to  fully  pay  all  the  costs,  including  the  stenographer's  fee,  his 
attorney  wrote  him  that  the  decree  could  not  be  entered  until  the 
fees  were  paid,  and  on  July  14,  1881,  he  paid  the  fee  and  the  second 
decree  was  entered.  In  disposing  of  that  case  on  an  appeal  from  the 
Bureau  action  rejecting  the  claim  of  soldier's  widow,  to  whom  he  was 
married  May  29,  1881,  the  day  after  the  first  decree  was  rendered,  on 
the  ground  that  she  was  not  his  legal  widow,  because  he  was  not 
divorced  from  his  first  wife  until  July  14,  1881,  the  Department  said: 

If  a  final  decree  was  rendered  at  the  May  term  of  said  court,  a  subsequent 
decree  In  the  same  cause  at  a  subsequent  term  of  court,  which  does  not  even 
assume  to  be  amendatory  of  the  first  decree,  could  not  affect  the  le^al  or  marital 
status  of  the  parties  established  by  the  first  decree.  Courts  never  ijermit  a  liti- 
gant to  be  prejudiced  by  the  delay  of  the  courts.  The  maxim  is  that  *'  an  act  of 
the  court  shall  prejudice  no  one,"  and  where  a  case  stands  over  for  argument 
from  term  to  term  on  account  of  the  multiplicity  of  business  in  the  court,  or  for 
judgment  from  the  Intricacy  of  the  question,  the  party  ought  not  to  be  preju- 
diced by  such  delay,  but  should  be  permitted  to  enter  up  his  judgment  retro- 
spectively to  meet  the  justice  of  the  case.  (See  Broom's  Legal  Maxims,  122- 
126;  Freeman  on  Judgment,  pars.  56  and  57,  and  note  1.) 

While  a  judgment  or  decree  is  not  admissible  in  evidence  until  it  has  been 
entered  in  the  judgment  book,  it  is,  nevertheless,  valid  before  such  entry.  The 
judgment  or  decree  is  what  is  duly  ordered  to  be  entered.  (12  EJng.  and  Am. 
Ehicy.,  law  71  and  note  2.) 

Soldier's  case  was  completed  by  the  submission  of  his  evidence  under  the 
pleadings  May  28,  1881,  and  if  the  chancellor  then  announced  from  the  bench 
that  the  complainant  would  "  take  his  decree,"  it  would  follow  that  soldier  was 
then  divorced.  Had  the  chancellor  or  either  of  the  parties  died  the  next  day  the 
decree  would,  when  entered,  relate  back  to  May  28,  1881,  if  the  delay  was  not 
caused  by  the  neglect  or  mistake  of  the  complainant.  (See  12  Ency.  of  Law,  80 
and  81.) 

In  this  case,  however,  the  decree  appears  to  have  been  entered  on  May  28, 
1881,  and  in  all  respects  in  as  formal  a  manner  as  the  decree  of  July  14,  1881, 
and  while  the  later  decree  may  have  served  the  purpose  of  collecting  the  fees 
of  the  solicitor  and  the  stenographer  it  appears  to  have  served  no  other  purpose. 

Had  the  decree  of  May  2S,  1881,  contained  the  condit;^|[j|j,^|^gyt^(^I^in^t 


DECISIONS   RELATING   TO   PENSIONS.  31 

should  first  pay  his  solicitor  and  the  stenographer's  fees,  such  condition  would, 
in  the  absence  of  statute,  have  been  surplusage  so  far  as  it  affected  complain- 
ant's marital  status.  When  a  decree  makes  unauthorized  or  superfluous  provi- 
sions those  may  be  stricken  out  on  motion.  (See  Stewart  on  Marriage  and 
Divorce,  par.  409.) 

A  decree  may  be  valid  in  part  and  void  in  part.  As  held  by  the 
supreme  court  of  Illinois  in  the  case  of  Proctor  v.  Proctor  (215  111., 
275): 

In  so  far  as  the  proceeding  at  bar  related  to  the  marriage  relation  and  its  dis- 
solution, the  proceeding  is  regarded  as  one  in  rem,  and  the  court  was  warranted 
in  entering  its  decree  dissolving  the  same.  But  the  court  could  go  no  fur- 
ther. ♦  ♦  •  In  decreeing  alimony,  solicitors'  fees,  and  an  interest  in  the  land 
in  Ohio,  the  court  was  in  error,  and  in  those  respects  the  decree  is  reversed.  As 
to  the  divorce,  no  reversal  is  asked  and  the  decree  remains  in  force  and  is 
affirmed. 

In  that  case  the  wife  commenced  her  suit  for  divorce  in  the  circuit 
court  of  Cook  County,  111.,  and  service  on  the  defendant  was  by  copy 
of  the  bill,  with  notice  of  commencement  of  suit,  and  was  made  at 
Piqua,  Ohio,  his  place  of  residence.  No  appearance  was  entered  for 
defendant,  and  he  was  defaulted  at  the  trial  and  the  bill  taken  as 
confessed. 

In  the  case  under  consideration  personal  service  was  had  upon  pen- 
.sioner,  and  while  the  court  had  full  power  to  render  the  decree  as  to 
costs  it  had  no  power  to  decree  or  order  that  the  decree  was  dependent 
upon  the  payment  of  costs. 

While  it  is  true  a  complainant  or  plaintiff  may  discontinue  a  suit 
instituted,  yet  this  must  be  before  decree  or  judgment. 

The  decree  is  regular  on  its  face,  and  the  court  had  jurisdiction  of 
the  subject-matter  of  the  suit  and  of  the  parties.  The  Department 
has  uniformly  held  that  neither  the  claimant  or  pensioner  should  be 
permitted  to  question  or  litigate  the  validity  of  a  decree  regular  and 
valid  on  its  face,  collaterally  in  a  procedure  of  this  nature  before  an 
executive  and  administrative  branch  of  the  Government,  while  the 
parties  are  living  and  the  courts  are  open  to  their  relief.  Seilhymer 
t\  Seilhymer  (17  P.  D.,  143)  and  authorities  therein  cited. 

Claimant  having  procured  a  divorce  from  her  husband  March  9, 
1891,  she  ceased  to  be  his  lawful  wife  and  her  claim  for  one-half  his 
pension  was  properly  rejected: 

The  Bureau  action  is  accordingly  affirmed. 
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adui-tebou8    cohabitatlon-wrdow— act    of   apbil    19,    1908— 
reformation-act  of  august  7,  1882— construction. 

Martha  D.  McCabe  (as  widow). 

The  act  of  April  10,  1908,  like  all  similar  acts,  is  part  of  the  pension  code  and 
is  to  be  construed  with  all  other  existing  pension  laws  in  pari  materia, 
and  therefore  the  provisions  of  the  act  of  August  7,  1882,  apply  to  pen- 
sioners or  applicants  for  pensions  under  said  act. 

This  claimant  having  been  guilty  of  open  and  notorious  adulterous  cohabitation 
since  the  death  of  her  soldier  husband  and  since  the  passage  of  the  act  of 
August  7,  1882,  and  having  been  dropped  from  the  rolls  under  the  general 
law  for  that  reason,  thereby  forfeited  all  her  right  and  title  to  pension 
under  any  law,  and  has  no  title  to  pension  under  the  provisions  of  the  act 
of  April  19,  1908. 

Assistant  Secretary  Jesse  E,  Wilson. to  the  Commissioner  of  Pensions^ 

October  8,  1908. 

Martha  D.  McCabe  filed  in  the  Bureau  of  Pensions  on  May  7, 1908, 
an  application  for  pension  under  the  provisions  of  the  second  section 
of  the  act  of  April  19,  1908,  as  widow  of  Alfred  McCabe,  who  served 
"  during  the  late  civil  war  "  as  a  private  in  Company  F,  Fifty-ninth 
Indiana  Volunteer  Infantry,  from  December  2, 1861,  to  July  17, 1865, 
and  was  honorably  discharged  from  said  service,  alleging  her  mar- 
riage to  the  soldier  on  February  26, 1871,  and  his  death  on  August  2, 
1896,  leaving  her  as  his  widow  surviving. 

This  application  for  widow's  pension  was  rejected  on  June  26, 1908, 
upon  the  ground  that  the  conduct  of  the  claimant  since  the  death 
of  the  soldier  had  been  in  violation  of  the  provisions  of  the  act  of 
August  7, 1882,  she  having  been  dropped  from  the  rolls  as  a  pensioner 
under  the  provisions  of  section  4702,  Revised  Statutes,  for  that 
reason,  and  had  thereby  forfeited  all  her  right  and  title  to  pension  as 
the  widow  of  the  soldier  under  the  act  of  April  19, 1908. 

From  this  action  the  present  appeal  was  taken  on  July  3,  1908. 

The  official  records  of  the  War  Department  show  the  military 
service  of  the  soldier  and  his  honorable  discharge  therefrom,  as  above 
set  forth,  and  the  evidence  shows  his  marriage  to  this  appellant  and 
his  death  as  alleged,  and  that  she  has  not  remarried. 

The  papers  in  the  case  show  that  the  appellant  had  been  pensioned 
as  widow  of  the  soldier  under  the  provisions  of  section  4702,  Revised 
Statutes,  but  was,  on  October  14,  1897,  dropped  from  the  rolls  be- 
cause of  her  open  notorious  adulterous  cohabitation  since  the  death 
of  the  soldier. 

The  second  section  of  the  act  of  April  19,  1908,  under  which  the 
present  application  of  the  appellant  for  pension  is  made,  reads  as 
follows : 

That  if  any  officer  or  enlisted  man  wlio  served  ninety  days  or  more  in  the 
Army  or  Navy  of  the  United  States  during  the  late'^'^fvft"  ^ar^  aiirf<.who  has 
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been  honorably  discharged  therefrom,  has  died,  or  shall  hereafter  die,  leaving 
a  widow,  such  widow  shall,  upon  due  proof  of  her  husband's  death,  without 
proving  his  death  to  be  the  result  of  his  army  or  navy  service,  be  placed  on  the 
pension  roll  from  the  date  of  the  filing  of  her  application  therefor  under  this 
act  at  the  rate  of  $12  per  month  during  her  widowhood,  provided  that  said 
widow  shall  have  .married  said  soldier  or  sailor  prior  to  June  27,  1890 ;  and 
the  benefits  of  this  section  shall  include  those  widows  whose  husbands,  if  living, 
would  have  a  pensionable  status  under  the  Joint  resolutions  of  February  15, 
1895.  July  1,  1902,  and  June  28,  1906. 

In  the  present  appeal  all  question  as  to  the  fact  of  the  appellant's 
having  been  guilty  of  open  and  notorious  adulterous  cohabitation  as 
charged,  and  as  to  the  propriety  and  correctness  of  the  action  drop- 
ping her  from  the  rolls  as  a  pensioner  under  the  provisions  of  sec- 
tion 4702,  Revised  Statutes,  for  that  reason  is  waived,  but  it  is 
earnestly  contended  that  said  action  and  her  conduct  upon  which  it 
was  based  constitute  no  legal  bar  to  her  title  to  pension  under  the 
provisions  of  the  act  of  April  19,  1908 ;  that  the  evidence  filed  in  her 
present  claim  shows  that  the  appellant  has  led  an  exemplary  and 
virtuous  life  since  a  date  long  prior  to  the  enactment  of  the  act  of 
April  19,  1908,  under  which  her  present  claim  for  pension  is  made, 
and  that  said  act  contains  no  provision,  condition,  or  limitation  in- 
hibiting the  payment  of  pension  thereunder  to  the  widow  of  a  soldier 
because  of  her  open  and  notorious  adulterous  cohabitation  or  for  any 
other  cause,  but  is  mandatory  and  explicit,  that  upon  due  proof  of 
the  conditions  therein  enumerated,  the  widow  shall  be  placed  on  the 
pension  roll  from  the  date  of  filing  her  application  for  pension  under 
said  act;  that  the  only  requirements  and  conditions  of  pensionable 
title  named  in  said  act  are  that  the  husband  of  the  claimant  shall 
have  served  for  ninety  days  and  more  during  the  late  civil  war,  shall 
have  been  honorably  discharged  from  said  service,  shall  have  died, 
and  should  have  married  the  claimant  prior  to  June  27,  1890;  that 
the  undisputed  and  admitted  facts  in  the  present  case  fully  meet 
and  satisfy  each  one  of  these  conditions,  and  entitle  the  appellant  to 
pension  under  said  act  without  reference  to  any  other  considerations 
whatever. 

Precisely  the  same  questions  have  been  raised,  and  the  same  line 
of  argument  as  the  foregoing  has  been  urged  in  connection  with 
every  law  granting  pensions  to  widows  that  has  been  passed  since 
the  enactment  of  the  general  pension  acts  of  July  14, 1862,  and  March 
8,  1873,  which  form  the  basis  of  the  present  law  granting  pensions  to 
widows  contained  in  section  4702,  Revised  Statutes,  and  commonly 
called  the  "  general  law." 

It  has  been  repeatedly  urged  that  the  clause  of  the  second  section 
of  the  act  of  August  7,  1882,  providing  that  "  the  open  and  notori- 
ous adulterous  cohabitation  of  a  widow  who  is  a  pensioner  shall  oper- 
ate to  terminate  her  pension  from  the  commencement  of  such  cohabi 
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tation,"  had  no  application  to  the  third  section  of  the  act  of  June  27, 
1890,  the  act  of  May  9,  1900,  amending  said  section,  and  the  act  of 
March  3, 1901,  for  identically  the  same  reasons  that  are  now  advanced 
by  this  appellant  why  said  provision  of  law  should  not  apply  to  the 
act  of  April  19,  1908. 

In  each  instance  this  Department  has  held,  in  a  long  line  of  uniform 
and  consistent  decisions,  that  said  provision  of  the  act  of  August 
7,  1882,  was  general  remedial  legislation  and  applicable  to  widow 
pensioners  or  applicants  for  widow's  pension  under  any  and  every 
law,  and  that  the  conduct  therein  designated  operated  as  a  forfeiture 
of  all  pensionable  rights  and  absolutely  and  forever  destroyed  the 
pensionable  status  of  the  guilty  party. 

These  decisions  apply  with  equal  force  and  effect  and  are  deter- 
minative and  controlling  in  the  present  case,  since  the  issues  involved 
and  the  questions  therein  discussed  and  decided  are  identical  in  prin- 
ciple with  those  now  under  consideration. 

In  the  case  of  Adolph  Bernstein  (7  P.  D.,  229),  decided  May  19, 
1894,  the  Department  said,  citing  numerous  authorities: 

The  various  statutes  upon  the  subject  of  pensions  enacted  by  Ck>ngres8  from 
time  to  time  comprise  our  system  of  pension  laws  in  the  nature  of  a  code,  re- 
lating to  one  subject  and  governed  by  one  spirit  and  policy.  They  are  to  be 
construed  together  iike  our  revenue  laws,  bantling  laws,  land  laws,  mining 
laws,  patent  laws,  an<cl  other  similar  laws  upon  a  specific  subject;  and  where 
a  statute  fails  to  repeal  a  fonuer  in  express  terms  or  by  necessary  implication, 
such  later  statutes  operate  cumulatively  and  not  by  way  of  substitution  or 
repeal. 

It  was  therefore  held  that  the  act  of  June  27,  1890,  as  a  part  of 
said  pension  code  was  to  be  construed  like  all  similar  acts  in  pari 
materia,  and  that  all  existing  general  pension  legislation  not  repug- 
nant to  or  inconsistent  with  its  provisions  was  applicable  to  said  act. 

This  reasoning  and  holding  applies  as  well  to  and  is  equally  as 
true  of  the  act  of  April  19,  1908. 

The  case  of  Ellen  J.  Pipes  (7  P.  D.,  489),  decided  March  23,  1895, 
is  almost  identical  both  in  fact  and  principle  with  the  present  claim, 
the  only  difference  being  that  it  was  a  claim  under  the  act  of  June 
27, 1890,  and  this  is  one  under  the  act  of  April  19, 1908.  The  similar- 
ity between  the  two  claims  is  so  marked,  and  the  legal  questions  and 
principles  involved  in  each  so  precisely  the  same,  that  the  Depart- 
ment deems  that  the  law  and  the  considerations  which  should  con- 
trol in  deciding  the  present  case  could  not  be  better  stated  than  by 
quoting  at  length  from  the  decision  in  the  Pipes  case,  as  follows : 

Claimant,  widow  of  Madison  Pipes,  late  of  Company  H,  Twenty-ninth  Indiana 
Infantry,  appeals  from  the  action  of  your  bureau  rejecting  her  claim  (Certifi- 
cate No.  221898)  for  pension  under  the  third  section  of  the  act  of  June  27, 
1890,  on  the  ground  that  she  was  dropped  from  the  roll  as  a  pensioner  under  the 
old  law  for  open  notorious  adulterous  cohabitation,  in  accordance  with  the  pro- 
visions of  section  2  of  the  act  of  August  7,  1882. 
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She  contends,  through  her  attorney,  that  the  provisions  of  the  act  of  June  27, 
1890,  contain  no  bar  to  her  right  to  pension,  and  that  notwithstanding  the  fact 
that  she  was  dropped  from  the  roll  under  a  prior  law  she  is  entitled  to  restora- 
tion under  the  later  act. 

The  evidence  tends  to  show,  and  it  may  be  conceded  for  the  purpose  of  this 
decision,  that  the  relation  of  adulterous  cohabitation  did  not  exist  at  date  of 
filing  her  application  under  the  act  of  June  27,  1890,  nor  since,  and  that  she  is 
without  other  means  of  support  than  her  daily  labor ;  but  even  then  she  is  not 
entitled  to  have  her  name  restored  under  an  application  filed  under  section  3  of 
the  act  of  June  27,  1890. 

It  was  held  in  the  case  of  Sarah  J.  Grooms  (7  P.  D.,  207),  and  also  in  the 
case  of  Ann  Manning  (7  P.  D.,  205),  that  when  notorious  adulterous  cohabita- 
tion was  shown  to  exist  after  the  passage  of  the  act  of  August  7,  1882,  it  oper- 
ated as  a  bar  to  pension  whether  the  claimant  be  a  pensioner  or  an  applicant 
for  pension. 

In  other  words,  the  existing  condition  which  works  a  forfeiture  of  the  pen- 
sionable status  is  sufficient  cause  for  dropping  from  the  rolls  those  who  are 
pensioners,  and  is  a  bar  to  pension  for  those  who  are  or  who  may  become  appli- 
cants for  pension. 

It  is  obvious  that  the  act  of  June  27,  1890,  is  Incomplete  of  itself  and  de- 
pendent in  many  respects  upon  other  or  prior  legislation,  but  it  in  no  respects 
abrogates,  repeals,  amends,  or  modifies  the  act  of  August  7,  1.S82.  It  is  a  rea- 
sonable presumption,  therefore,  that  the  law-making  power  intended  that  the 
provisions  of  said  act  should  continue  in  force  and  be  applicable  to  claims  filed 
under  the  act  of  June  27,  1890,  as  well  as  to  those  filed  under  prior  laws. 

Hence  it  was  held  in  the  case  of  Adolph  Bernstein  (7  P.  D.,  229)  that  the  act 
of  June  27,  1890,  was  not  independent  legislation,  but  was  a  part  of  the  pension 
code,  to  be  construed  with  the  various  statutes  providing  i)ensions  "  relating  to 
one  subject  and  governed  by  one  spirit  and  policy;  ♦  •  ♦  and  where  the 
latter  statute  fails  to  repeal  a  former  in  express  terms  or  by  necessary  implica- 
tion, such  later  statutes  operate  cumulatively  and  not  by  way  of  substitution 
or  repeal." 

The  act  of  August  7,  1882,  operates  as  a  bar  to  pension  from  the  commence- 
ment of  adulterous  cohabitation.  If,  therefore,  said  condition  existed  after 
the  passage  of  said  act,  and  even  prior  to  the  date  of  filing  the  declaration, 
it  is  obvious  the  right  to  pension  does  not  exist.  It  matters  not  that  said 
adulterous  cohabitation  had  ceased  at  the  date  of  filing  the  declaration,  the 
fact  that  it  existed  after  August  7,  1882,  as  In  this  case,  is  a  forfeiture  of  all 
pensionable  rights. 

The  law  makes  no  provision  for  restoring  the  pensionable  right  when  such 
unlawful  relations  cease,  and  the  inhibition  contained  in  said  act  applies  with 
equal  force  to  applicants  and  pensioners,  whether  under  the  act  of  June  27, 
1890,  or  under  prior  laws.     (Case  of  Sarah  Jane  Houser,  6  P.  D.,  281.) 

The  action  appealed  from  was  proper  and  is  hereby  affirmed. 

In  the  foregoing,  if  the  act  of  April  19,  1908,  be  substituted  for  act 
of  June  27,  1890,  wherever  it  occurs,  said  decision  would  exactly  fit 
the  facts  of  the  present  case,  as  well  as  correctly  declare  the  law 
applicable  thereto. 

So,  also,  in  the  case  of  Eliza  Fair  (7  P.  D.,  572),  decided  June 
21,  1895,  it  was  held  that  the  open  and  notorious  adulterous  cohabi- 
tation of  a  widow  subsequent  to  the  passage  of  the  act  of  August 
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7, 1882,  works  a  forfeiture  of  her  pension,  or  right  to  a  pension  under 
any  law  from  the  commencement  of  such  cohabitation. 

Likewise,  in  the  cases  of  Ann  Fagan  (9  P.  D.,  62),  decided  July 
7,  1897,  Matilda  Baker  (ibid.,  116),  decided  August  28,  1897,  and 
Matilda  Ague  (ibid.,  327),  decided  May  24,  1898,  it  was  held  that 
the  open  and  notorious  adulterous  cohabitation  of  a  widow  subse- 
quent to  the  passage  of  the  act  of  August  7,  1882,  works  a  forfeiture 
of  her  pension,  or  right  to  a  pension,  under  the  act  of  June  27,  1890. 
In  the  last  above-mentioned  decision  the  whole  subject  was  most 
carefully  considered  and  thoroughly  discussed  and  the  previous  hold- 
ings of  the  department  reviewed,  and  it  was  held  that  the  open  and 
notorious  adulterous  cohabitation  of  a  soldier's  widow,  on  or  subse- 
quent to  August  7,  1882,  terminates  her  pensionable  status  under  any 
law  as  effectually  as  her  remarriage. 

In  the  case  of  Julia  Edington  (14  P.  D.,  362),  decided  March  8, 
1904,  it  was  held  that  the  act  of  March  3,  1901,  is  dependent  in  many 
respects  upon  prior  legislation,  but  it  in  no  respect  repeals  or  modifies 
the  provisions  of  the  second  section  of  the  act  of  August  7,  1882, 
and  the  open  and  notorious  adulterous  cohabitation  of  a  widow  subse- 
quent to  the  passage  of  said  act  works  a  forfeiture  of  her  right  to 
restoration  of  pension  under  the  act  of  March  3,  1901.  This  holding 
applies  with  equal  force  and  for  exactly  the  same  reasons  to  the  act 
of  April  19,  1908. 

It  is  contended,  however,  that  this  appellant  has  led  a  chaste  and 
virtuous  life  for  manj^  years,  and  that  the  conditions  which  caused 
her  to  be  dropped  from  the  rolls  under  the  general  law  had  ceased 
to  exist  long  prior  to  the  passage  of  the  act  of  April  19,  1908,  and, 
therefore,  should  not  be  allowed  to  affect  her  pensionable  rights 
thereunder.  This  phase  of  the  subject  has  likewise  been  carefully 
considered,  passed  upon,  and  decided  by  the  Department.  In  the 
case  of  Lucy  Brooks  (15  P.  D.,  96),  decided  July  25,  1904,  where 
a  widow,  whose  original  claim  for  pension  had  been  rejected  on  the 
ground  that  she  had  forfeited  her  title  to  pension  by  a  violation  of 
the  provisions  of  the  act  of  August  7,  1882,  afterwards  filed  another 
application  for  pension  accompanied  by  evidence  showing  her  refor- 
mation and  good  moral  character  for  five  years  preceding  the  filing 
of  said  application,  it  was  held : 

There  appears  to  be  no  provision  of  any  law  nutborizing  the  filing  of  a  second 
declaration  for  pension  on  the  part  of  a  widow  after  her  claim  has  once  been 
properly  rejected  on  the  ground  that  she  had  violated  the  provisions  of  the  act 
of  August  7,  1882. 

In  view  of  these  emphatic  and  repeated  holdings  of  this  Depart- 
ment, it  is  clear  that  this  applicant  has  forfeited  by  her  conduct  all 
her  right  and  title  to  pension  as  well  under  the  act  of  April  19,  1908, 
as  under  all  other  laws,  and  has  completely  destroyed  her  pensionable 
status  as  the  widow  of  the  soldier.  uiymzeuuy  ^^^v^^-ci^ 
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The  language  used  by  this  department  in  deciding  on  appeal, 
February  24,  1893,  the  case  of  Sarah  Jane  Houser  (6  P.  D.,  281),  is 
most  strikingly  applicable  to  this  and  all  similar  cases,  wherein  it 
was  said,  speaking  of  the  act  of  June  27,  1890 : 

Undoubtedly  Ck)ngre6s  never  intended  that  this  act  should  be  so  construed, 
in  any  case  or  under  any  circumstances,  that  it  could  be  used  as  a  vehicle  for 
restoring  to  the  pension  rolls  the  names  of  persons  who,  having  been  in  the  full 
enjoyment  and  receipt  of  the  liberal  provisions  of  the  general  pension  law,  had, 
by  their  own  illegal  and  Immoral  acts  and  conduct,  forfeited  all  their  pension- 
able rights  and  been  properly  and  lawfully  dropped  from  the  rolls.  This,  how- 
ever, is  what  has  been  attempted  in  this  case,  and  the  Department  does  not 
hesitate  to  disapprove  and  condemn  such  an  attempt. 

The  rejection  of  this  application  for  widow's  pension  under  the  act 
of  April  19, 1908,  upon  the  ground  stated  was  unquestionably  sound 
and  correct  both  in  law  and  fact,  and  is  affirmed  accordingly. 


DECIiARATION-PLEADING  AND  PRACTICE. 

Louise  A.  Robbixs  (wmow). 

A  declaration  for  widow's  pension  should  refer  with  reasonable  definiteness  and 
certainty  to  the  law  under  which  such  pension  is  claimed,  and  must  allege 
such  facts  as  would,  if  established  by  proof,  entitle  the  claimant  to  pension 
under  the  provisions  of  the  law  therein  invoked. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

November  10, 1908. 

On  April  27,  1908,  the  following  paper  was  filed  in  the  Bureau  of 
Pensions  by  Willard  Stearns,  of  Adrian,  Mich.,  as  attorney  for 
Louise  A.  Bobbins : 

APPLICATION   FOR   WIDOW'S   PENSION. 

On  this  25th  day  of  April,  190S,  personally  api)eared  Louise  A.  Bobbins,  aged 
64,  of  Adrian,  25  Broad  street,  county  of  Lenawee  and  State  of  Michigan,  who, 
l>eing  duly  sworn,  says  she  is  the  widow  of  Richard  B.  Bobbins,  who  was  a 
major,  Fourth  Begiment  Michigan  Cavalry  Volunteers,  who  died  at  Adrian, 
Mich.,  on  the  15th  of  June,  1005,  and  at  the  time  of  his  death  was  a  pensioner 
under  certificate  No.  61372;  that  she  was  married  to  said  Bichard  B.  Bobbins 
on  the  19th  day  of  June,  1867,  at  Adrian,  Mich.,  by  Bev.  E.  P.  Powell ;  that  she 
has  not  remarried  since  his  death;  that  she  was  not  married  prior  to  her 
marriage  to  said  Bichard  B.  Bobbins.  Said  Bobbins  was  once  previously 
married,  but  his  wife,  Julia  Berry  Bobbhis,  died  in  1865.  There  are  no»children 
born  to  them.  My  post-oflJce  address  is  25  Broad  street,  Adrian,  county  of 
Lewanee,  State  of  Michigan.  I  appoint  Willard  Steams,  Adrian,  Mich.,  my 
attorney  to  prosecute  this  claim.    Attorney  fee  to  be  $10. 

IjOUise  a.  Bobbins. 

It  appearing  from  correspondence  accompanying  the  foregoing 
paper  that  it  was  intended  as  the  foundation  for  a  claim  for  widow's, 
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pension  under  the  provisions  of  the  act  of  April  19,  1908,  com- 
munications were,  on  April  29,  1908,  addressed  to  Louise  A.  Robbins 
and  to  her  said  attorney,  advising  them  that  said  paper  could  ngt  be  . 
accepted  as  a  sufficient  declaration  for  widow's  pension  under  said  act, 
for  the  reason  that  no  claim  for  pension  under  any  law  was  made 
therein,  and  at  the  same  time  a  blank  form  of  application  for  pension 
under  said  act  was  forwarded  to  said  Louise  A.  Robbins,  which  con- 
formed to  the  regulations  and  requirements  of  the  Bureau  in  such 
cases. 

From  this  refusal  to  accept  the  said  paper  as  a  sufficient  declara- 
tion for  widow's  pension  under  said  act  the  present  appeal  was  taken 
on  May  6,  1908. 

Although  this  Department  has  never,  and  does  not  now  require 
of  claimants  for  pension  compliance  with  any  strict  or  technical  rules 
of  pleading,  there  are  certain  basic  and  fundamental  principles  which 
must  be  observed  in  the  statement  of  every  case  or  claim,  no  matter 
what  its  nature,  in  order  to  facilitate  the  dispatch  of  business  and  the 
proper  consideration  and  adjudication  of  the  rights  of  claimants. 
The  most  fundamental  and  necessary  of  these  principles  are  that  the 
nature  of  the  relief  sought  and  the  law  or  statute  under  which  the 
benefit  is  claimed  should  be  distinctly  and  clearly  set  forth,  and  that 
the  application  for  such  relief  or  benefit  should  contain  a  recitation 
of  the  essential  and  necessary  facts  which,  if  established  by  proof, 
would  entitle  the  claimant  thereto  under  the  conditions  and  limita- 
tions of  the  law  or  statute  invoked.  In  other  words,  the  application 
must  state  a  good  case  under  the  law.  There  must  be  at  least  a 
practical  observance  of  these  common-sense  principles  to  avoid  inex- 
tricable confusion  and  unnecessary  delay  in  the  adjudication  and 
adjustment  of  pension  claims.  It  matters  not  in  what  form  ex- 
pressed or  what  language  is  used,  if  the  application  for  pension 
shows  on  its  face  with  reasonable  certainty  the  nature  of  the  benefit 
sought,  the  law  under  which  it  is  claimed,  and  alleges  the  facts  nec- 
essary to  entitle  the  claimant  thereto  under  the  provisions  of  the 
law,  it  is  sufficient,  but  if  it  lacks  these  essential  particulars,  it  could 
not,  from  the  very  nature  of  the  case,  be  a  sufficient  or  valid  declara- 
tion upon  which  to  found  a  claim  for  pension  under  any  law. 

The  paper  filed  by  this  appellant  contains  merely  the  statement  of 
her  name,  age,  and  address;  that  she  is  the  widow  of  the  officer;  his 
rank  and  regiment ;  the  fact  and  date  of  his  death ;  that  he  was  a  pen- 
sioner and  the  number  of  his  certificate;  the  fact  and  date  of  her 
marriage  to  him;  that  she  has  not  since  remarried,  and  the  facts 
showing  the  competency  of  herself  and  the  officer  to  contract  a  valid 
marriage.  It  is  headed  or  entitled  "Application  for  widow's  pen- 
sion," but  it  will  be  observed  that  it  contains  no  claim  or  request  for 
a  pension  of  any  kind  or  character  under  any  law,  nor  is  there  a 
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single  allegation  or  statement  that  the  appellant  is  entitled  to  a  pen- 
sion under  any  law.  Not  only  is  no  law  or  statute  mentioned  or  re- 
ferred to  in  said  paper,  but  facts  are  not  stated  which  would  entitle 
the  appellant  to  a  widow's  pension  under  the  provisions  of  any  law 
of  the  United  States  now  in  force  or  that  ever  has  been  in  force. 

It  would  appear  from  this  appeal  that  the  attorney  of  appellant 
is  absolutely  in  the  dark  and  in  entire  ignorance  of  the  requirements 
of  the  act  of  April  19,  1908,  and  the  facts  necessary  to  be  proved  to 
give  title  to  pension  thereunder.  He  states  that  Congress  has  pro- 
vided by  said  act  that  a  widow  shall  be  placed  on  the  roll  thereunder 
from  the  date  of  filing  her  application  merely  upon  making  proof 
of  her  husband's  death  and  nothing  more,  and  he  seems  to  have  the 
idea  that  the  passage  of  the  act  of  April  19,  1908,  had  the  effect  of 
repealing  both  section  4702,  Revised  Statutes,  and  the  third  section 
of  the  act  of  June  27,  1890,  which  provide  pensions  for  widows,  since 
he  states:  "No  claim  can  now  be  filed  under  the  law  of  1890,"  and 
asks  the  question :  "  Then,  why  specify  what  law  when  only  one  law 
can  now  apply?" 

It  would  be  idle  for  the  Department  to  attempt  to  refute  by  argu- 
ment a  position  so  palpably  untenable  and  fallacious  as  this.  Suffice 
it  to  say,  that  all  of  these  statutes  are  now  in  full  force  and  effect, 
and  there  is  absolutely  nothing  on  the  face  of  this  paper  to  indicate 
under  which  one  of  them  it  was  intended  to  be  an  application  for 
widow's  pension,  and  it  fails  to  set  forth  sufficient  facts  to  entitle 
the  appellant  to  pension  under  any  one  of  them. 

The  act  of  April  19, 1908,  provides  a  pension  for  the  widow  of  any 
officer  or  enlisted  man  who  served  ninety  days  or  more  in  the  Army 
or  Navy  of  the  United  States  during  the  late  civil  war  and  who  was 
honorably  discharged  from  such  service.  This  is  the  essential, 
precedent  condition  that  must  be  established  to  give  title  to  widow's 
pension  under  said  act,  and  this  paper  contains  no  averment  or  allega- 
tion that  the  husband  of  appellant  served  for  said  length  of  time 
during  the  late  civil  war,  or  during  any  war,  or  that  he  served  for 
any  length  of  time,  or  in  any  war.  The  allegation  that  he  was  a 
pensioner,  and  the  statement  of  the  number  of  his  certificate  would 
not  suffice,  even  by  implication  and  inference,  to  indicate  the  length 
and  character  of  his  service,  for  he  might  be,  and,  as  a  matter  of  fact, 
in  this  particular  instance  was,  a  pensioner  under  the  general  law, 
where  length  of  service,  or  service  in  any  particular  war,  are  not 
essential  elements  of  pensionable  title.  There  is  no  allegation  that 
he  was  honorably  discharged  from  his  service,  and  he  might  have 
been  pensioned  under  the  general  law,  as  he  was,  for  disability  re- 
ceived in  line  of  duty  during  his  service,  and  never  have  been  honor- 
ably discharged  therefrom. 
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Thus,  if  all  the  allegations  made  in  this  paper  were  fully  established 
by  proof  they  would  not  meet  the  conditions  of  pensionable  title 
required  by  the  act  of  April  19,  1908,  nor  entitle  the  appellant  to 
pension  thereunder,  nor  under  the  provisions  of  any  other  existing 
law.  Consequently,  said  paper,  since  it  fails  to  set  forth  the  con- 
ditions constituting  a  valid  claim  for  pension  under  the  provisions 
of  any  existing  statute  of  the  United  States,  is  not  a  good  or  valid 
application  or  declaration  for  pension  under  any  law,  and  can  not 
be  accepted  or  filed  as  such. 

The  attorney  states  in  this  appeal  that  "  there  is  no  possible  way 
to  construe  the  application  except  as  a  claim  for  pension  only  under 
the  law  governing  widow's  pensions  now." 

To  this  the  Department  replies  that  in  the  light  of  the  foregoing 
there  is  no  possible  way  to  construe  said  paper  as  a  valid  and  sufficient 
claim  for  pension  under  the  law  governing  widows'  pensions  now,  or 
under  any  law  that  ever  has  existed. 

The  action  refusing  to  accept  and  file  said  paper  as  a  declaration 
for  widow's  pension  under  the  act  of  April  19,  1908,  was  sound  and 
correct  in  law  and  fact,  and  is  affirmed  accordingly. 


maruiage-divobce-uecoud-evidence-decree-jurisdiction- 
okl.aiioma-act  june  j27,  1800. 

Nancy  Jane  Tharp  (widow). 

The  evidence  herein  fails  to  establish  the  fact  of  a  divorce  of  claimant  from  the 
soldier,  and  a  valid  marriage  between  them  being  shown  she  remained  his 
wife  to  the  date  of  his  death  and  is  his  widow. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

November  16, 1906. 

This  appellant,  Nancy  Jane  Tharp,  filed  on  August  29,  1900,  claim 
No.  725827,  for  pension  under  the  amended  act  of  June  27,  1890,  as 
widow  of  John  Tharp,  of  Company  K,  Twenty-second  Wisconsin 
Infantry,  deceased,  February  17,  1900.  Said  claim  was  first  re- 
jected July  15,  1905,  on  the  ground  that  claimant,  being  divorced 
from  the  soldier,  was  not  his  widow,  and  upon  being  reopened  was 
again  rejected  April  28,  1908,  after  further  special  examination,  on 
the  same  ground,  and  claimant  appealed  October  16,  1908,. contend- 
ing that  the  probate  court  of  Custer  County,  Okla.,  the  court  alleged 
to  have  divorced  the  soldier  from  her  in  1894,  had  no  lawful  juris- 
diction to  render  such  decree  of  divorce,  as  held  by  the  supreme 
court  of  the  Territorj'^  in  cases  cited. 

Both  the  soldier  and  this  claimant  had  several  marriages.  It  is 
necessary  only  to  say  as  to  the  marriages  of  each  prior  to  their  own 
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intermarriage  that  they  were  dissolved  by  death  or  divorce  prior  to 
such  marriage  between  the  soldier  and  the  claimant,  which  was  duly 
contracted  in  1887,  in  the  State  of  Kansas,  where  they  continued  to 
live  up  to  about  March,  1893.  Up  to  that  time  they  had  had,  be- 
cause of  his  drinking  habits,  some  difficulties  and  had  lived  apart,  it 
appears,  for  a  short  time,  but  afterwards  came  together  and  co- 
habited up  to  the  date  mentioned,  March,  1893,  when  he  went  to  the 
Territory  of  Oklahoma,  with  the  view  of  preempting  some  land. 

The  soldier  did,  it  appears,  enter  some  land  at  that  time  and  sent 
for  the  claimant,  but  she  refused  to  go  until  he  should  procure  a 
suitable  home  for  her,  she  having,  it  appears,  a  home  of  her  own  in 
the  State  of  Nebraska.  The  evidence  further  shows  that  about 
year  or  fifteen  months  later  he  instituted,  in  the  probate  court  of 
Custer  County,  Okla.,  a  suit  for  divorce  from  the  claimant,  in  which 
publication  notice  was  given  in  each  of  four  weeks  in  June,  1894,  as 
shown  by  copies  of  the  paper  in  which  such  notice  was  inserted. 
Thus  far  the  evidence  seems  clear.  There  is,  however,  no  record  of 
such  divorce  suit,  the  records  of  that  county  having  been  destroyed 
by  fire  in  1896.  The  judge  of  the  probate  court  at  that  time  testified 
before  a  special  examiner  in  September,  1904,  that  he  knew  the  sol- 
dier well  and  that  he  remembers  the  institution  of  such  divorce  suit 
in  his  court  in  1894,  and  that  a  decree  of  divorce  was  duly  rendered 
by  him  at  that  time.  He  did  not,  however,  remember  the  soldier's 
attorney  in  such  suit,  and  thought,  he  stated,  no  witnesses  were 
examined  besides  the  soldier  himself.  He  was  also  unable,  the 
special  examiner  stated,  to  give  the  defendant's  name. 

Subsequently,  in  July,  1907,  said  probate  judge  testified  further,  in 
substantiation  of  an  affidavit  filed  by  him  September  5,  1906,  that  he 
was  mistaken  as  to  the  party  for  whom  divorce  was  granted  in  1894 ; 
that  he  must  have  had  in  mind,  when  testifying  before,  another  man, 
James  Thorpe,  who  procured  a  divorce  in  his  court  in  1894 ;  that  the 
soldier  herein,  John  Tharp,  did,  however,  institute  a  suit  for  divorce 
against  the  claimant  in  his  court,  but  that  such  suit  was  dismissed  by 
him  when  it  came  up  for  trial  for  want  of  prosecution,  neither  the 
soldier  nor  his  attorney  appearing. 

This  witness  admitted  that  he  has  been  for  many  years  a  hard 
drinker,  and  the  first  special  examiner  stated  in  his  report  that  the 
witness,  when  he  then  testified,  showed  that  he  had  been  drinking,  but 
not,  in  the  opinion  of  the  examiner,  to  the  extent  of  influencing  his 
testimony.  Said  witness  on  reexamination  had  no  recollection  what- 
ever of  having  before  testified,  although  he  recognized  his  signature 
to  the  deposition,  and  he  testified  positively  that,  according  to  his 
present  recollection,  there  was  in  fact  no  divorce,  but  that  the  case 
was  dismissed  as  above  stated. 
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The  other  evidence  tending  to  show  there  was  such  divorce  is  that 
of  an  acquaintance  of  claimant  in  Nebraska,  John  B.  Epler,  who 
states  merely  that  claimant  told  him  the  soldier  had  procured  a  di- 
vorce from  her  in  Oklahoma,  so  as  to  be  able  to  hold  his  govern- 
ment claim,  as  she  understood  a  settler's  wife  must  reside  with  him 
upon  a  claim  in  order  to  hold  it,  and  that  she  had  heard  this  through 
the  soldier's  married  daughter,  who  was  residing  there. 

Other  evidence  tending  to  show  a  divorce  is  the  record  of  a  deed 
executed  by  the  soldier  March  6,  1896,  in  the  acknowledgment  of 
which  he  is  stated  to  have  been  a  single  man. 

The  married  daughter  above  mentioned  testified  herein,  that  she 
has  no  knowledge  of  any  such  divorce;  that  the  soldier  did  apply  for 
one,  however,  in  order  merely  to  scare  the  claimant  and  induce  her 
to  go  there  and  live,  but  the  case  was,  she  says,  thrown  out  of  court 
and  no  divorce  was,  in  fact,  rendered.  Said  daughter's  husband 
was  a  constable  in  that  county  at  that  time  and  testifies  that  such 
suit  was  instituted,  and  witnesses,  of  whom  he  was  one,  and,  he 
thinks,  a  son,  Dudley  Tharp,  of  the  soldier,  were  examined,  but  that 
no  decree  was  rendered,  apparently  because  the  district  judge  of  that 
county  had  held  in  another  case  that  the  probate  court  had  no  juris- 
diction under  the  law  over  divorce  suits ;  and  the  soldier  never  there- 
after, he  says,  seemed  to  think  he  had  been  divorced. 

The  clerk  of  said  probate  court  at  that  time  also  testifies  that  such 
divorce  suit  was  started  by  the  soldier,  but  that  there  was  no  trial 
thereof  or  witnesses  summoned  therein  and  that  the  suit  was  dis- 
missed for  want  of  prosecution ;  that  he  remembers  the  facts  because 
the  soldier  and  the  probate  judge  had  a  controversy  over  the  costs; 
that  the  soldier  wanted  a  divorce  so  his  wife  could  not  get  the  land 
on  which  he  had  claimed;  that  the  soldier  relinquished  this  claim  to 
his  son,  who  also  relinquished  it,  and  it  was  then  taken  by  the  son- 
in-law  above  mentioned. 

The  grantee  in  the  deed  above  mentioned  also  testifies  that  upon 
purchasing  the  lot  to  which  said  deed  refers,  he  made  special  inquiry 
as  to  the  soldier's  married  state  and  was  told  that  he  was  then  single, 
and  he  stated  his  wife  had  procured  a  divorce  from  him  and  had 
remarried. 

The  soldier's  son,  Dudley  Tharp,  testified  that  he  lived  with  his 
father  in  Oklahoma,  and  that  his  father  never  got  any  divorce  from 
the  claimant.  Another  daughter  of  the  soldier,  and  claimant's 
daughter,  and  a  sister  also  testify  that  they  know  of  no  divorce 
having  been  granted  herein. 

Another  witness,  who  was  a  justice  of  the  peace,  with  an  office  in 
the  same  building  in  which  said  probate  court  was  held,  testifies  that 
he  was  in  court  and  heard  the  soldier's  divorce  suit  dismissed,  and 
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that  the  soldier  before  that  had  told  him  that  he  would  not  pay  for 
a  divorce  which  was  "  no  good." 

This  claim  has  been  rejected  upon  the  finding  of  fact  that  there 
was  a  decree  of  divorce  rendered  in  this  case,  and  the  finding  of  law 
that  such  decree  was  valid  under  the  act  of  February  28,  1895,  of 
the  Oklahoma  legislative  assembly,  declaring  "that  all  decrees  of 
divorce  heretofore  granted  by  the  probate  courts  of  the  various 
counties  of  this  Territory  prior  to  the  passage  of  this  act  be,  and  the 
same  are  hereby,  declared  legal    *    *    *    " 

The  department  does  not  approve  the  finding  of  fact  herein.  The 
records  of  the  probate  court  herein  having  been  destroyed,  the  case 
must  necessarily  rest  upon  the  next  best  evidence  of  the  proceedings 
of  such  court.  While  the  testimony  of  a  witness  who  retracts  prior 
testimony  given  by  him  is  to  be  judged  with  care  and  closely  scruti- 
nized, the  later  testimony  of  the  probate  judge  in  this  case  is-  so 
corroborated  by  other  testimony  and  is  consistent  with  the  general 
facts  in  the  case  that  it  appears  to  be  in  this  case  worthy  of  credence. 
The  report  of  the  first  special  examiner  shows  that  said  probate  judge 
had  been  at  that  time  drinking,  and  he  is  shown  by  his  own  and  other 
testimony  to  have  been  addicted  to  excessive  drink  for  many  .years. 
It  is  possible  that  in  his  condition  at  that  time  he  mistook  this  sol- 
dier's case  for  that  of  one  James  Thorpe,  of  similar  name,  although  it 
IS  not  shown  that  a  person  of  that  name  lived  in  that  locality  and  the 
clerk  of  the  court  has  no  recollection  of  any  such  person. 

The  fact  the  soldier  relinquished  his  land  claim  and  the  fact 
that  he  stated  to  the  grantee  in  his  deed  that  his  wife  had  procured  a 
divorce  tend  in  a  measure  to  show  there  was,  in  fact,  no  divorce  pro- 
cured  by  him,  if  the  fact  be  that  he  was  seeking  a  divorce  in  order 
to  prove  up  on  such  claim  as  stated  by  several  witnesses. 

The  present  testimony  of  the  probate  judge  is  corroborated  by  that 
of  the  clerk  of  the  court  and  by  the  justice  of  the  peace,  as  well  as 
by  the  soldier's  son-in-law,  all  of  whom  appear  to  have  been  present 
and  to  have  undoubtedly  had  more  or  less  personal  knowledge  of  the 
facts.  It  is,  therefore,  held  in  this  case  that  the  fact  of  a  divorce  is 
not  established,  and  rejection  of  the  claim  is,  therefore,  reversed  for 
readjudication  accordingly. 

Under  this  holding  it  is  not  necessary  to  consider  the  question  of 
law  as  to  whether  the  probate  court  in  this  case  had  jurisdiction  to 
render  a  divorce.  It  may  be  stated  that  the  supreme  court  of  Okla- 
homa Territory,  on  July  27,  1895,  rendered  a  decision  in  the  case  of 
Battice  v.  Battice  (3  Okla.,  395)  that  the  probate  courts  of  that  Terri- 
tory have  had  no  jurisdiction  whatever  over  divorce  suits  since  August 
14,  1893.  In  that  case  a  petition  for  divorce  had  been  filed  March 
17,  1894,  a  decree  rendered  April  18,  1894,  and  such  decree  was  de- 
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clared  to  be  null  and  void  accordingly,  no  mention,  however,  being 
made  by  the  court  of  said  act  of  the  Oklahoma  legislature  of  Feb- 
ruary 28,  1895. 

Were  the  question  of  the  validity  of  a  decree  of  divorce,  if  any, 
rendered  in  this  soldier's  suit  to  be  passed  upon  herein,  it  appears  to 
be  questionable  whether  such  decree  could  be  sustained  as  valid  under 
the  decision  of  the  supreme  court  of  that  Territory  already  cited, 
and  for  the  further  reason  that  it  appears  from  the  evidence  herein 
that  the  soldier  had  been  at  institution  of  that  suit  a  resident  of  that 
Territory  less  than  two  years,  the  period  which  the  original  legis- 
lative act  of  1890,  of  the  Oklahoma  legislature,  giving  to  probate 
courts  jurisdiction  over  divorce,  declared  a  petitioner  for  divorce 
must  have  resided  within  that  Territory  prior  to  the  filing  of  a  peti- 
tion for  divorce.  This  soldier  having  apparently  resided  in  that  Ter- 
ritory less  than  two  years  prior  to  the  filing  of  his  petition,  the  court 
could  have  had  no  jurisdiction  to  render  a  divorce  in  that  case,  even  if 
the  court  had  general  divorce  jurisdiction  under  the  law,  as  held  in 
the  case  of  Irwin  v,  Irwin  (3  Okla.,  186). 

The  action  appealed  from  herein  is  reversed  on  the  ground  above 
stated,  that  there  was  in  fact  no  divorce  between  the  soldier  and  the 
claimant,  and  she  must,  therefore,  be  considered  his  lawful  widow. 


MARRIAGE-DIVORCE— REMARIUAGK-DISTRICT  OFCOL.ITMBIA  LAWS. 

Frances  A.  Lusby  (widow). 

This  soldier  was  divorced  in  1864  in  the  District  of  Columbia  from  his  first  wife, 
the  decree  providing  he  should  not  remarry  during  her  lifetime.  In  1884 
he  married  this  claimant  in  said  District,  and  lived  with  her  until  his 
death,  in  1908,  his  first  wife  surviving.  Held:  Such  remarriage  was  valid 
notwithstanding  the  prohibitory  provision  in  said  decree,  there  being  no 
law  of  said  District  declaring  such  remarriages  void. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

December  11, 1908. 

This  appellant,  Frances  A.  Lusby,  filed  on  June  25,  1908,  claim 
No.  898901,  for  pension  under  the  act  of  April  19,  1908,  as  widow  of 
Charles  E.  Lusby,  a  member  of  Company  D,  First  Michigan  Infantry, 
from  April  29  to  August  7,  1861,  and  deceased  June  17,  1908.  Said 
claim  was  rejected  October  26, 1908,  on  the  ground — 

that  the  decree  of  divorce  obtained  by  soldier's  first  wife  in  the  District  of 
Ck>lumbla  contained  the  prohibition  that  he  could  not  marry  again  during  her 
lifetime;  and  inasmuch  as  she  survived  him  his  marriage  to  the  claimant  in 
the  District  of  Columbia  was  absolutely  void«  and  she  has,  therefore,  no  title  to 
pension  as  his  "  lawful  widow." 
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In  appeal  filed  November  11,  1908,  it  is  contended,  in  substance, 
that  the  claimant's  and  soldier's  marriage  in  1884  in  the  District  of 
Columbia  was  valid  because  of  the  repeal  in  1874  of  the  law  of  1857 
under  which  said  decree  of  divorce,  with  its  prohibitory  provision  as 
to  his  remarriage,  is  stated  to  have  been  rendered. 

The  marriage  of  this  soldier' and  the  claimant  and  his  death  both 
occurred  in  said  District  of  Columbia,  the  laws  of  which  alone,  there- 
fore, determine  the  question  of  marriage  herein.  (Act  of  August 
7, 1882.) 

The  marriage  records  of  St  Matthew's  Church,  Washington,  D.  C., 
show  the  soldier  and  Anna  Carroll  were  married  in  said  church 
January  11,  1862. 

On  April  4,  1864,  she  filed  in  the  Supreme  Court  of  the  District 
of  Colimabia  her  petition  for  a  divorce  from  him,  alleging  abandon- 
ment of  herself  and  unborn  child  by  him  three  months  after  their 
marriage  and  his  adultery;  and  on  May  4,  1864,  said  court  rendered 
a  decree  upon  such  petition  and  answer  and  depositions  (including 
testimony  as  to  his  adultery),  divorcing  the  parties,  appointing  her 
the  guardian  of  said  child,  decreeing  that  he  pay  $12  a  month  for 
their  support  during  said  child's  infancy,  and  providing  that — 

he  be  and  is  hereby  during  the  Ufetime  of  the  said  Annie  E.  Lusby,  prohibited 
from  marrying  any  other  woman. 

There  is  record  evidence  also  of  the  soldier's  remarriage,  in  said 
city,  February  16, 1865,  to  Harriet  Fister ;  of  her  death  December  12, 
1880;  and  of  his  marriage  to  this  claimant,  in  Georgetown,  D.  C, 
February  28,  1884.  The  evidence  shows  also  that  said  first  wife  is 
still  alive  and  living  in  said  city  of  Washington  as  the  wife  or  widow 
of  one  Maten,  whom  she  married  about  1867. 

Upon  these  facts  in  evidence  is  to  be  determined  the  validity  of 
claimant's  and  soldier's  marriage,  contracted  in  due  form  of  law  in 
1884,  and  subsisting  de  facto  until  his  death. 

The  "  Revised  Code  of  the  District  of  Columbia  of  1857,"  is  cited 
herein  as  the  law  under  which  the  decree  of  divorce  in  this  case,  with 
its  prohibiting  provision  as  to  soldier's  remarriage,  was  rendered  in 
1864;  section  15  of  chapter  69  of  such  Code,  providing  that — 

In  granting  a  divorce  for  adultery,  the  court  may  restrain  by  its  Judgment 
the  guilty  party  from  remarrying;  in  which  case  the  bond  of  matrimony  shall 
be  deemed  not  to  be  dissolved  as  to  any  future  marriage  of  such  party  or  In 
any  prosecution  on  account  thereof. 

and  section  1  of  chapter  68  of  such  Code  providing  that — 

All  marriages  contracted  while  either  of  the  parties  has  a  former  husband 
or  wife  living  shall  be  void,  unless  the  former  marriage  shall  have  been  dis- 
solved and  no  restraint  shall  have  been  imposed  on  the  party  contracting  such 
second  marriage.  r^^^^T^ 
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No  such  provisions  appear  in  any  law  or  act  pf  Congress  prior  to 

1857,  and  said  Revised  Code  does  not  appear  ever  to  have  been  form- 
ally adopted  as  the  law  of  the  District  of  Columbia  in  accordance 
with  the  act  of  March  3,  1855,  under  which  it  was  compiled,  and  by 
which  it  was  provided  that  when  such  Code  should  be  compiled  as 
therein  directed  it  should  be  printed,  distributed  throughout  the 
District,  and  submitted  to  the  President,  who  should  thereupon  call 
an  election  at  which  the  people  of  said  District  should  vote  "  for  " 
or  "  against "  its  adoption,  and  upon  such  decision  by  election,  the 
President  was  directed  to  report  the  result  thereof,  with  such  Code,  to 
Congress — 

and  when  ratified  and  approved  by  the  same,  he  (the  President)  shaU  by  his 
proclamation  declare  It  to  be  in  force  from  the  date  thereof  as  the  law  of  the 
said  District  of  Columbia;  and  the  same  when  so  proclaimed  shall  thereupon 
be  and  remain  as  such  without  any  further  act  or  proclamation  to  that  effect 
until  altered  or  repealed  by  the  Congress  of  the  United  States.  (10  Stat.  L.. 
642.) 

On  December  24, 1857,  the  President  issued  accordingly  his  procla- 
mation (No.  48;  11  Stat.  L.,  794),  calling  such  election  February  15, 
1858. 

Nothing  further  appears  in  the  Statutes  at  Large  as  to  the  fate  of 
said  Code.  No  proclamation  of  the  President  as  to  its  ratification 
and  approval  by  Congress  appears  to  have  been  made.  Appropria- 
tions for  compensation  of  its  revisers  and  codifying  commissioners  of 
the  laws  of  the  District  were  made  August  18, 1856  (11  Stat.  L.,  84, 
115)  and  March  3,  1857  (ibid.,  218),  and  for  its  binding  on  June  12, 

1858.  (Ibid.,  323.) 

On  May  20,  1862,  an  act  was  passed  authorizing  the  President  to 
appoint  three  persons  to  revise  and  codify  the  laws  of  the  District,  to 
report  the  first  Monday  of  the  next  December.  (12  Stat.  L.,  403.) 
An  appropriation  to  carry  out  this  act  was  made  July  16, 1862.  (Ibid., 
582.) 

Again,  on  March  3,  1863,  the  President  was  authorized  to  appoint 
a  person  to  revise  and  codify  the  District  laws  at  $10  a  day,  to  report 
January  1,  1864.     (Ibid.,  765.) 

On  June  18, 1864,  a  joint  resolution  was  concurred  in,  reciting  in  the 
preamble  that  the  Revised  Code,  prepared  under  the  act  of  March  3, 
1855,  and  published  in  1857,  was  believed — 

to  have  been  a  comprehensive,  complete,  and  accurate  compilation  of  the  laws 
of  said  District  at  the  period  of  its  execution,  and  that  measures  should  be  taken 
to  have  the  work  brought  down  to  the  present  time  and  perfected. 

Whereupon,  the  committees  of  the  two  Houses  were  instructed  to 
<;ause  said  Code  "  to  be  so  revised,  amended,  and  corrected,  and  also 
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the  laws  *  *  *  passed  since  *  *  *  as  shall  adapt  the  same 
to  the  present  condition  of  the  laws ; "  such  to  be  submitted  to  the 
next  session  "  for  adoption."  (13  Stat.  L.,  408.)  Pay  for  such  com- 
pilation was  provided  July  28,  1866.     (14  Stat.  L.,  316.) 

The  above  comprises  the  history  of  the  legislation  of  Congress 
as  to  the  District  statutes  or  code  of  laws  from  1857  up  to  the  revision 
of  1874.  It  does  not  show,  nor  does  the  published  volume  itself  of 
said  code,  so  called,  of  1857  show,'that  the  latter  was  ever  ratified  and 
adopted  by  Congress  or  proclaimed  by  the  President,  as  required  by 
the  original  act  of  March  3,  1855,  authorizing  its  preparation.  In 
appropriating,  on  June  12, 1858,  for  its  binding,  Congress  referred  to 
it  merely  as  the  code  authorized  by  the  act  of  March  3,  1855. 

Furthermore,  Congress  appears  to  have  enacted,  subsequent  to 
1857,  many  and  various  laws  as  to  rights  and  remedies  in  the 
District  without  any  reference  to  a  revised  code  of  1857;  and  on 
June  19,  1860,  there  was  enacted  a  law  of  divorce,  making  no  ref- 
erence whatever,  directly  or  impliedly,  to  any  such  code,  and  this 
divorce  act  was  declared  by  the  supreme  court  of  the  District,  in  two 
cases,  to  be  the  first  law  on  the  subject  since  the  District  was  organ- 
ized.   (Hatfield  v.  Hatfield,  6  D.  C,  80;  Cheever  v.  Wilson,  ibid,  149.) 

Said  act  of  June  19,  1860  (12  Stat  L.,  59),  contained  no  provision 
authorizing  a  prohibition  in  a  decree  of  divorce  upon  a  divorced  party 
to  remarry,  nor  any  declaring  void  the  remarriage  of  one  who  had 
been  thus  prohibited  from  remarrying. 

As  causes  or  cases  for  divorce  from  the  bond  of  marriage,  said  act 
provided : 

First.  Where  such  marriage  was  contracted  whilst  either  of  the  parties 
thereto  had  a  former  wife*  or  husband  living,  unless  the  former  marriage  shall 
liaye  been  lawfuHy  dissolved,  and  no  restraint  shall  have  been  imposed  on  the 
l>arty  contracting  such  second  marriage. 

This  provision  appears  to  have  remained  in  the  divorce  law  of  the 
District  from  the  date  of  that  act  until  the  adoption  of  the  present 
code  in  1901,  it  being  reenacted  or  included  in  the  revision  of  the 
District  laws  made  in  1874  as  section  738. 

This  provision,  therefore,  was  the  only  law,  apparently,  under 
which  the  prohibition  on  remarriage  contained  in  the  decree  of  di- 
vorce herein  in  1864  was  made,  and  was,  apparently,  the  only  law  con- 
taining any  such  prohibition  or  restraint  of  marriage  existing  in  the 
District  at  the  time  of  soldier's  and  claimant's  marriage  in  1884.  The 
two  principal  questions  of  law  in  this  case,  therefore,  are  as  to  the 
validity  of  such  prohibitory  provision  of  the  decree  of  divorce  herein, 
and  as  to  its  effect,  if  valid,  upon  such  subsequent  marriage  of  the 
soldier. 


Digitized  by  VjOOQIC 


48  DECISIONS  RELATING   TO   PENSIONS, 

For  the  purposes  of  this  case,  it  may,  and  perhaps  must,  be  assumed 
that  the  court  had  lawful  jurisdiction  to  so  prohibit  a  divorced  party 
from  remarrying  during  the  other  party's  lifetime,  although  no  dis- 
tinct or  explicit  authorization  for  such  a  prohibition  appears  in  ajiy 
law  then  or  ever  in  force  in  the  District. 

Neither  the  law  in  force  at  that  time,  however,  excluding  the  sup- 
posed law  of  1857,  nor  that  in  force  at  the  time  of  such  remarriage 
in  1884,  specifically  declared  void  any  remarriage  contracted  contrary 
to  such  provision  in  a  decree  of  divorce.  As  above  noted,  the  act  of 
June  19,  1860,  and  its  successor,  section  738  of  the  Revised  Statutes 
of  1874,  granted  a  divorce  in  a  case  of  remarriage  in  contravention  of 
such  restraint  in  a  decree  of  divorce  from  a  prior  marriage,  apparently 
regarding  such  remarriages  as  only  voidable.  The  original  act  of 
1777  of  the  State  of  Maryland,  in  force  in  said  District,  authorized 
the  court  to  "  declare  any  marriage  contrary  to  the  table  in  the  act  or 
any  second  marriage  the  first  subsisting  null  and  void."  And  the  old 
"  bigamy  "  law  of  James  I,  also  in  force  in  the  District  up  to  the  date 
of  this  claimant's  marriage  in  1884,  provided  such  law  "  shall  not 
extend  to  any  person  or  persons  that  are  or  have  been  at  the  time  of 
such  marriage  divorced."     (Comp.  Stat.  1889,  162.) 

The  validity  of  this  claimant's  marriage  is  determinable  by  the  law 
of  marriage  in  force  in  this  District  at  the  time  of  such  marriage. 
There  was  then,  it  appears,  in  force  no  law  specifically  declaring  void 
such  a  marriage.  If  there  was  a  law  of  1857,  so  declaring  such  mar- 
riages void,  it  was  repealed  by  the  specific  provisions  of  section  1296 
of  the  act  of  Congress  of  June  22, 1874,  as  to  the  District  of  Columbia 
(Rev.  Stat.  1874),  reading  as  follows: 

All  acts  of  Congress  passed  prior  to  the  first  day  of  December,  1873,  relating* 
to  the  District  of  Columbia,  any  portion  of  which  is  embraced  In  the  foregoing 
revision  are  hereby  repealed,  and  the  section  applicable  thereto  shall  be  In  force 
In  lieu  thereof;  and  this  revision  of -the  acts  of  Congress  relative  to  the  District 
of  Columbia  shall  be  subject  to  and  governed  by  the  provisions  of  chapter  74  of 
the  Revised  Statutes  of  the  T'nited  States,  entitled  *'  Repeal  provisions." 

Said  revision  contains  the  original  Maryland  law  of  marriage 
enacted  in  1777,  specifically  declaring  void  only  certain  marriages  con- 
tracted between  related  parties  and  the  marriage  of  a  lunatic,  but  not 
including  a  remarriage  by  a  party  who  may  have  been  prohibited,  as 
was  this  soldier,  in  a  decree  of  divorce  from  again  marrying.  Such 
revision  included  also  said  act  of  June  19,  1860,  as  to  divorces,  said 
act  of  James  I  as  to  bigamy,  and  the  provision  of  the  original  Mary- 
land law  as  to  decreeing  a  second  marriage,  the  first  subsisting,  to  be 
null  and  void. 

This  only,  therefore,  by  the  specific  terms  of  said  repealing  act, 
was  the  marriage  and  divorce  law  in  force  when  soldier  and  claim- 
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ant  married,  unless  some  of  the  "  Repeal  provisions  "  of  chapter  74 
of  the  Revised  Statutes  of  the  United  States,  which  are,  by  said  section 
1296  of  the  District  revision,  made  applicable  to  such  revision,  may 
operate  to  retain  in  force  some  prior  law  or  provision  thereof  effecting 
this  case. 

One  such  provision  suggesting  itself  as  of  possible  bearing  is  that 
as  to  any  "  private,  local,  or  temporary  "  prior  act  or  provision. 
Another  is  that  as  to  accrued  rights  and  liabilities  under  prior  laws. 
Another,  as  to  offenses  committed  or  penalties  or  forfeitures  in- 
curred under  such  laws. 

None  of  these,  however,  appears  to  be  such  as  to  give  to  the  in- 
hibition in  the  soldier's  divorce  decree  any  invalidating  effect  as 
to  his  remarriage.  Such  decree  or  inhibition  thereof  was  not  a 
law  of  the  District  at  all,  nor  within  the  category  of  "  private, 
local,  or  temporary  "  acts  or  provisions.  At  most  it  only  created  a 
liability  to  a  penalty  or  forfeiture  which  was  unchanged  by  the  re- 
vision, as  the  same  law  under  which  it  arose  remained  in  the  revision 
and  was  unaltered. 

And  even  if  the  prior  law  explicitly  declared,  as  in  such  Code  of 
1857,  such  remarriage  absolutely  void,  such  part  of  the  prior  law  was 
specifically  repealed  by  section  1296  of  the  revision  of  1874,  and  the 
part  retained,  the  bare  provision  as  to  a  divorce  from  such  remar- 
riage, can  be  given  only  the  effect  which  it  has  in  and  of  itself  and  can 
not  operate  constructively  to  continue  such  an  invalidating  provision 
as  to  remarriage  in  derogation  of  the  common  law  and  of  the  strong 
public  policy  in  favor  of  the  institution  of  marriage  and  of  the 
validity  of  a  marriage  formally  or  even  informally  contracted. 

The  common  law  is  in  force  in  the  District  of  Columbia.  (Morsell 
i\  Washington  First  National  Bank,  91  U.  S.,  359;  Kendall  v.  United 
States,  12  Pet.,  524;  Sykes  v.  Chadwick,  18  Wall.,  150;  United  States 
V.  Watkins,  3  Cr.  C.  C,  441.) 

At  common  law,  a  remarriage,  after  a  party's  divorce  from  a 
prior  marriage,  was  valid  and  wholly  legal  without  qualification.  No 
restraint  on  remarriage  was,  at  law,  attachable  to  a  divorce.  And 
marriage  as  a  civil  institution  is  so  protected  by  public  policy  that 
nothing  short  of  a  specific  and  positive  legislative  intent  that  a  partic- 
ular marriage  shall  be  absolutely  void  is  recognized  as  essential  to 
warrant  so  construing  a  statute.  These  propositions  are  too  well 
settled  to  need  extended  citation  of  authority.  Reference  may  only 
be  made  to  the  case  of  Crawford  v.  State  (73  Miss.,  172),  in  point 
herein  upon  the  question  of  the  effect  of  such  a  prohibition  on 
remarriage,  as  hereinafter  to  be  shown.    The  court  there  state : 

The  law  regards  every  marriage  with  favor  and  seel^s  to  uphold  the  validity 
of  every  marriage  contract,  except  when  the  same  is  made  void  by  law. 
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In  Stewart  v.  Kahn  (11  Wall.,  502),  also,  it  is  stated: 

It  is  a  rule  of  law  that  when  a  revising  statute  or  one  enacted  for  another 
omits  provisions  contained  In  the  original  act,  the  parts  omitted  can  not  be 
kept  In  force  by  construction,  but  are  annulled. 

And  in  2  Gould's  Notes  on  the  Revised  Statutes,  page  646,  it  is 
stated  that  a  statute  of  general  revision  when  clearly  intended  to  be 
complete  repeals  all  prior  acts  on  the  same  subject,  even  though  not 
repugnant  thereto,  and  not  containing  words  of  repeal ;  propositions 
amply  supported  by  authority. 

The  soldier's  marriage  in  1884  is  to  be  judged,  as  to  its  validity,  by 
the  laws  then  in  force  alone.  It  is  clear  there  was  then  no  law  spe- 
cifically declaring  void  such  a  marriage  contracted  in  contravention 
of  a  prohibitory  provision  in  a  decree  of  divorce  made  under  the 
divorce  law  then  or  at  any  time  existing.  It  is  immaterial  that  such 
decretal  provision  in  this  case  was  made  prior  to  the  revision  of  1874. 
That  part  of  the  law  remained  the  same,  and  if  any  change  was  made 
it  was  only  to  repeal  any  law  specifically  declaring  void  such  a  re- 
marriage. So  that  the  sole  question  as  to  the  validity  of  soldier's 
marriage  to  claimant  depends  upon  the  effect  to  be  given  such  pro- 
hibitory provision  upon  a  marriage  in  contravention  thereof  which 
is  not  specifically  declared  void  by  the  marriage  law  then  in  force. 

No  decisions  of  the  courts  of  the  District  upon  this  question  have 
been  found.  The  same  identical  provision,  however,  is  contained  in 
a  divorce  act  of  the  State  of  Maryland,  passed  in  1872,  and  the  Su- 
preme Court  of  that  State  in  the  case  of  Elliott  v.  Elliott  (38  Md., 
357),  in  commenting  on  the  law,  states: 

The  effect  of  such  decree  was  completely  to  dissolve  the  marriage  tie,  and  to 
place  both  parties  In  the  same  condition  as  If  the  marriage  had  never  taken 
pince.  The  decree  was  granted  as  a  relief  to  the  party  injured ;  and  though  its 
effect  was  to  free  both  parties  from  their  marital  obligations,  that  was  merely 
the  Incidental  consequence  or  effect  of  the  decree,  and  by  no  means  a  vested 
right  or  remedy  to  which  the  offending  party  was  entitled. 

When  the  legislature  by  the  act  of  1872  authorized  the  court  in  Its  discretion 
to  modify  the  decree  In  the  manner  therein  prescribed,  it  did  not  impose  any 
new  punishment  or  penalty  upon  the  adulterer,  but  simply  withheld  from  him 
relief  which  he  was  not  entitled  to  claim,  and  left  him  where  he  was  before  the 
decree  was  passed ;  under  the  disabilities  of  his  marriage  contract  which  before 
existed,  and  which  are  Imposed  not  by  the  act  of  assembly  but  grow  out  of  the 
marriage  contract  Itself,  into  which  he  had  voluntarily  entered 

In  the  case  of  Crawford  v.  State  {supra)  ^  an  indictment  for 
bigamy,  the  defendant  pleaded  the  invalidity  of  his  prior  marriage 
because  it  was  contracted  contrary  to  a  prohibition  against  his  re- 
marriage contained  in  a  decree  of  divorce  from  a  former  marriage 
on  his  part  (the  alleged  bigamous  marriage  being  his  third  and  being 
subsequent  to  his  first  wife's  death) ;  such  prohibition  being  pursu- 
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ant  to  the  law  of  that  State,  Alabama,  wherein  such  decree  was 
rendered.    The  court  stated : 

It  is  clear  the  defendant  was  in  contempt  of  the  court  in  Alabama  which 
granted  the  dlTorce  *  *  *  in  making  the  marriage  with  Florence  King; 
and  it  may  be  also  that  by  such  marriage  with  Florence  King  he  incurred  the 
penalty  of  the  criminal  code  of  Alabama  denounced  against  bigamy;  but  it 
is  nevertheless  clear  likewise  that  such  marriage  is  not  made  void  by  the  Ala- 
bama law  in  any  express  terms. 

•  •••*** 

It  must  be  remembered  that  we  are  not  considering  a  second  marriage 
entered  into  after  a  decree  dissolving  a  first  marriage  and  containing  a  nullity 
clause  whereby  incapacity  to  contract  a  second  marriage  was  imposed  upon  the 
offending  party.  The  case  In  hand  is  one  where  the  offender  has  been  directed 
only  not  to  contract  marriage  again.  He  incurs  a  penalty  for  disobedience  of  the 
direction.  He  may  be  criminally  punished,  but  with  him  the  punishment  must 
stop.  ♦  ♦  ♦  (To  extend  the  penalty  to  the  wife  and  children)  would  be  more- 
over a  departure  from  the  humane  spirit  of  the  law,  which  regards  every 
marriage  with  favor,  and  seeks  to  uphold  the  validity  of  every  marriage  con- 
tracted, except  when  the  same  is  made  void  by  law.  ♦  ♦  ♦  Let  the  offender 
sufiTer  the  penalty  that  he  has  willfully  incurred,  but  the  marriage  thus  illegally 
entered  into  is  not  void,  and  the  innocent  wife  and  her  little  ones  are  to  be 
treated  as  within  the  pale  of  the  law's  protection. 

In  the  case  of  Park  et  al.  v.  Barron,  (20  Ga.,  702),  a  question  of 
legitimacy  under  such  a  marriage  arose  under  a  similar  statutory 
provision  in  the  law  of  Georgia,  and  the  court  stated : 

His  (the  party  so  remarrying)  offense  was  bigamy,  but  not  bigamy  as 
defined  in. the  penal  code;  for  the  marriage  having  been  dissolved,  he  had  no 
wife;  so  that  on  the  second  marriage  he  had  not  a  plurality  of  wives.  Yet 
if  he  had  been  indicted  and  the  State  had  proved  the  first  marriage  and  that 
'the  woman  to  whom  he  was  united  in  marriage  was  still  living,  and  then  the 
second  marriage,  a  case  of  bigamy  would  have  been  made  out,  against  which 
the  defendant  could  not  have  been  permitted  to  prove  the  divorce  dissolving 
the  first  marriage. 

The  offspring  In  a  contest  for  their  civil  rights  are  not  estopped  from  show- 
ing the  dissolution  of  the  first  marriage.  They  do  not  occupy  the  position  of 
their  criminal  parent.  They  may  prove  the  dissolution  of  the  first  marriage, 
and  if  it  is  of  any  advantage  to  them  they  may  claim  it.  The  act  •  ♦  • 
does  not  declare  this  second  marriage  void,  and  ♦  •  ♦  it  might  well  be 
maintained  perhaps  that  the  taint  of  bastardy  does  not  attach  to  them. 

By  the  divorce  the  first  marriage  was  totally  dissolved,  the  husband  was  in 
fact  left  without  a  wife,  ♦  *  ♦  and  is  it  not  a  fair  inference  that  the  legis- 
lature did  not  intend  to  involve  in  his  diflElcuIty  a  confiding  woman  and  innocent 
offspring  by  declaring  a  marriage  void  which  he  might  subsequently  enter  into? 
•  ♦  ♦  Persons  within  the  degrees  of  kindred  in  which  marriages  are  pro- 
hibited in  England  intermarrying  violate  a  public  law ;  and  yet  the  marriage  is 
valid  until  set  aside,  and  the  issue  of  such  a  marriage  are  legitimate  unless  it 
Is  annulled.  In  this  case  both  parties  must  be  in  fault.  *  •  *  This  is  not 
necessarily  the  case  in  a  marriage  where  one  of  the  parties  has  been  divorced. 

Barron's  marriage  Is  not  the  marriage  of  an  idiot,  but  it  is  the  marriage  of 
a  person  prohibited  from  marrying  under  a  penalty,  the  statute  not  declaring 
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the  marriage  void.  If  it  be  not  a  good  oue  It  should  be  classed  according  to 
the  analogies  of  the  English  law  with  marriages  that  are  voidable,  ♦  •  ♦ 
If  the  courts  there  (England)  abstain  from  taking  cognizance  of  such  cases 
(prohibitions  against  marriage),  the  courts  here  may  well  say  that  the  public 
policy  to  which  the  courts  have  deferred  by  declaring  contracts  void  which  are 
prohibited  by  inflicting  statutory  penalties  on  those  who  enter  into  them, 
whether  the  contracts  are  declared  void  or  not,  does  not  require  the  enforce- 
ment of  that  principle  so  as  to  set  aside  actual  marriage  which  the  legislature 
has  not  pronounced  void.  A  public  policy  which  looks  to  the  protection  of  the 
Innocent  and  unoffending,  to  the  peace  of  families  and  the  welfare  of  society, 
would  seem  to  us  to  forbid  the  Inference  of  a  purpose  on  the  part  of  the  legis- 
lature which  they  have  not  expressed  that  the  marriage  of  a  party  against 
the  prohibition  of  the  act  of  1S06  should  be  void. 

In  the  case  also  of  Mason  f.  Mason  (101  Ind.,  25),  involving  a 
similar  statute,  it  was  stated : 

The  decisive  weight  of  authority,  however,  appears  to  us  to  be  In  favor  of 
the  conclusion  that  a  marriage  contracted  in  violation  of  such  an  order  of 
court  as  that  set  up  In  defense  of  this  suit  Is  not  absolutely  void  unless  de- 
clared to  be  so  by  the  statute  under  which  the  order  was  made.  ♦  ♦  • 
Statutes  seemingly  mandatory  will  sometimes  be  construed  to  be  directory 
only  when  necessary  to  sustain  the  validity  of  a  marriage  not  inexorably  void. 

In  Alabama  v,  Anderson  (90  Ga.,  481)  the  party  divorced  was 
prohibited  by  the  decree  from  thereafter  marrying  any  other  woman 
than  the  divorced  wife  during  her  life.  He  again  married,  however, 
and  was  again  divorced  from  her,  but  without  being  again  prohibited 
from  so  remarrying.  It  was  held  a  third  marriage  by  him  to  another 
woman  was  not  in  contravention  of  the  first  decree  and  was  valid. 

In  the  case  of  State  v.  Richmond  (6  Foster,  N.  H.,  238)  it  was 
stated : 

Things  may  be  void  as  to  some  persons  and  for  some  purposes,  and,  as  to 
them.  Incapable  of  being  otherwise,  which  are  yet  valid  as  to  other  persons 
and  effectual  for  other  purix)ses. 

And  even  a  statute  declaring  certain  marriages  to  be  void  may  be 
construed  to  mean  such  marriages  shall  be  voidable  only,  and  valid 
until  avoided  by  decree  (Harrison  v.  State,  22  Md.,  468) ;  so  con- 
struing the  Maryland  act  of  1777  as  to  marriages  between  uncle  and 
niece,  which  were  by  that  act  declared  to  be  void,  but  which  were  at 
common  law  valid. 

As  to  statutes  regulating  marriage,  the  Supreme  Court  of  the 
United  States  has  stated  (Meister  v.  Moore,  96  U.  S.,  76) : 

Whatever  directions  they  may  give  respecting  Its  formation  or  solemnization, 
courts  have  usually  held  a  marriage  good  at  common  law  to  be  good  notwith- 
standing the  statutes,  unless  they  contain  express  words  of  nullity. 

The  statutes  are  held  merely  directory,  because  marriage  Is  a  thing  of  com- 
mon right,  because  It  Is  the  policy  of  the  State  to  encourage  It,  and  because,  as 
has  sometimes  been  said,  any  other  construction  would  compel  holding  Illegiti- 
mate the  offspring  of  many  parties  conscious  of  no  violation  of  law. 
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And  in  the  case  of  Atherton  v,  Atherton  (181  U.  S.,  155)  that 
court  has  forcibly  expressed  itself  as  to  the  eflfect  upon  the  status  of 
marriage,  and  upon  the  parties,  of  a  decree  of  divorce,  as  follows : 

The  purpose  and  effect  of  a  decree  of  divorce  from  the  bond  of  matrimony,  by 
a  court  of  competent  jurisdiction,  are  to  change  the  existing  status  or  domestic 
relation  of  husband  and  wife,  and  to  free  them  both  from  the  bond.  The 
marriage  tie  when  thus  severed  as  to  one  party  ceases  to  bind  either.  A 
husband  without  a  wife  or  a  wife  without  a  husband  Is  unknown  to  the  law. 
When  the  law  provides,  in  the  nature  of  a  penalty,  that  the  guilty  party  shall 
not  marry  again,  that  party  as  well  as  the  other  is  still  absolutely  freed  from 
the  bond  of  the  former  marriage. 

It  seems  clear  from  the  foregoing  that  the  marriage  of  the  soldier 
and  the  claimant  in  1884  in  this  district  was  not  a  void  marriage. 
It  was  not  so  declared  to  be  by  any  law  of  the  district  then  in  force, 
and  it  can  not,  under  the  rules  of  law,  be  construed  to  be  void  be- 
cause of  the  provision  against  his  remarriage  contained  in  the  decree 
of  divorce  of  1864.  At  most,  said  provision  could  only  make  such 
marriage  voidable  during  his  life,  or  subject  him  to  punishment  as 
for  bigamy  by  estopping  him  from  pleading  such  divorce.  His  mar- 
riage to  claimant  was,  in  fact,  never  avoided,  nor  any  divorce  there- 
from decreed  because  of  such  prohibitory  provision  in  his  divorce 
from  his  first  marriage.  It  was,  consequently,  a  valid  marriage,- 
and  claimant  is  his  lawful  widow. 

Rejection  of  claim  is  reversed  accordingly. 


marriage-divorce-massaciiusetts-decree  nisi-notice-juris- 
diction— nunc  pbo  tunc  decree-remarriage. 

Melinda  a.  Smiley  (as  widow). 

This  claimant,  on  May  18,  1882,  procured  in  the  supreme  judicial  court  for 
Suffolk  County,  Mass.,  a  nisi  decree  of  divorce  from  her  first  husband, 
and  on  June  18,  1904,  In  the  State  of  Maine,  believing  such  decree  divorced 
her  from  that  marriage,  she  married  this  soldier,  who  died  in  1905  in  the 
State  of  Massachusetts. 

In  1908  she  filed  in  said  court  a  petition  to  malve  said  decree  absolute,  which 
was  done,  by  the  clerlt  of  said  court  purporting  to  act  for  the  latter,  July 
22,  1908,  such  decree  absolute  being  ordered,  however,  as  of  date  Novem- 
ber 21,  1882. 

Neither  the  decree  nisi  nor  a  record  of  the  proceedings  in  that  suit  is  In 
evidence  herein,  and  there  is  no  proof  that  the  publication  notice  of  that 
decree,  required  by  the  act  of  1867  of  the  Massachusetts  laws,  was  made, 
nor  that  any  notice  of  said  petition  to  make  such  decree  absolute  was 
given  to  the  libellee  in  that  suit,  who  is  still  living,  and  whose  post-offlce 
address  was  given  in  said  petition. 

Held:  Neither  the  clerk  of  said  court  nor  the  court  had  lawful  power  or  author- 
ity, under  the  laws  of  the  State,  to  render  or  enter  such  decree  absolute 
herein. 

An  application  to  make  a  nisi  decree  absolute  is  a  new  proceeding,  requiring 
notice  and  hearing.     (Sparhawk  v.  Sparhawk,  116  Mass.,  lSiJ^^^u  uy  ^_^v^v^-jlC 
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A  decree  nisi  will  not  be  made  absolute  after  a  remarriage  of  one  of  the  parties 
contracted  under  a  mistake  of  law  tbat  such  decree  divorced  them.  (Har- 
row V.  Darrow,  150  Mass.,  262.) 

The  power  of  a  court  as  to  nunc  pro  tunc  orders  is  only  a  curative  power  for 
completion  of  its  own  acts  and  records,  and  is  not  exercisable  to  remedy 
a  party  litigant's  laches.     (Mitchell  f.  Overman,  103  U.  S..  62.) 

A  decree  nisi  does  not  dissolve  the  bond  of  marriage,  and  until  it  is  made 
absolute  such  bond  subsists  (Ruth  A.  Pitkin,  14  P.  D.,  438)  ;  and  an  inter- 
vening remarriage  is  void.     (Cook  r.  Cook,  144  Mass.,  163.) 

Assistant  Secretary  Jesse  E,  MS^ilson  to  the  Commissioner  of  Pensions^ 

Jamiary  19, 1909. 

This  appellant,  Melinda  A.  Smiley,  filed  on  October  1,  100(>,  claim 
No.  842123,  for  pension  under  the  Revised  Statutes,  as  widow  of 
Sylvanus  C.  Smiley,  of  Company  A,  Thirty-third  Massachusetts 
Infantry,  deceased  December  15,  1905.  Said  claim  was  rejected 
March  7,  1907,  on  the  ground  "  that  the  claimant  is  not  the  legal 
widow  of  the  soldier,  it  being  shown  that  her  first  marriage  was  to 
one  Warren  G.  Reed,  that  they  were  never  divorced,  and  said  Reed 
survived  the  soldier,  and  is  now  at  Sailor's  Snug  Harbor,  Richmond 
County,  N.  Y." 

It  appearing  that  claimant  had,  on  May  18,  1882,  procured,  in  the 
supreme  judicial  court  for  Suffolk  County,  Mass.,  a  decree  nisi  of 
divorce  from  said  Reed,  which  had  never  been  made  absolute,  she 
filed  on  July  9,  1908,  in  said  court  a  petition  asking  restoration  to  the 
docket  of  such  divorce  libel  and  that  said  decree  nisi  be  made  abso- 
lute, and  on  July  22,  1908,  said  court  ordered  said  libel  "  brought 
forward  and  made  a  part  of  this  proceeding  "  and  that  "  the  decree 
of  divorce  nisi  become  absolute  as  of  the  date  of  November  21,  A.  D. 
1882." 

The  claimant  filed  herein  a  copy  of  said  decree  rendered  July  22, 
1908,  and  asked  reopening  of  her  claim,  which  was  refused  October 
27,  1908,  "for  the  reason  that  it  is  held  that  the  court  is  without 
authority  to  make  a  decree  nisi  absolute  to  take  effect  before  it  is 
signed,  and  that  the  order  of  the  supreme  judicial  court  of  Suffolk 
County,  Mass.,  dated  July  22,  1908,  is  without  effect  to  validate  the 
claimant's  marriage  to  the  soldier ;  "  and  she  appealed  November  14, 
1908,  contending  said  decree  absolute  was  properly  and  lawfully 
rendered  and  antedated. 

This  claimant  has  made  several  false  statements  in  her  claim.  In 
her  original  declaration  she  stated  only  that  she  was  married  to  one 
Salomon  Howard,  who  died  prior  to  her  marriage  to  this  soldier 
June  18,  1904,  in  Maine.  In  an  affidavit  filed  October  25,  1907,  also, 
she  stated  she  never  married  prior  to  her  marriage  to  the  soldier 
except  to  said   Howard.     In  another  affidavit,  however,   executed 
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April  26,  1907,  handed  to  a  special  examiner  and  by  him  forwarded 
to  the  bureau  in  July,  1907,  she  admitted  a  marriage  in  1864  to  said 
Warren  G.  Reed;  that  he  deserted  her  in  1875,  and  that  they  were 
never  divorced;  that  she  married  said  Howard  in  1883  and  that  he 
died  in  1898.  Before  a  special  examiner  in  February,  1908,  also, 
she  testified  to  such  marriage  to  Reed  and  that  she  never  procured 
or  knew  of  his  procuring  a  divorce,  but  that  she  had  given  him 
up  as  dead.  Said  Reed  also  then  testified  to  their  marriage  and 
that  they  were  never,  so  far  as  he  knew,  divorced,  and  he  was  never 
served  with  any  papers  in  any  divorce  proceeding.  He  admits  his 
deliberate  desertion  of  her,  and  says  he  has  only  heard  from  or  of 
her  since  through  his  relatives,  and  supposed  from  the  fact  of  her 
remarriages  that  she  had  secured  a  divorce  from  him. 

This  appellant's  resort  to  deception  in  order,  if  possible,  to  secure 
pension  would  entitle  her  to  little  consideration  herein  were  the  case 
one  in  which  discretion  mighM)e  exercised.  Her  case  involves,  how- 
ever, only  the  question  of  law  whether  her  marriage  to  the  soldier  in 
1904,  in  the  State  of  Maine,  was  a  legal  marriage  according  to  the 
law  of  that  State  or  of  Massachusetts,  where  he  died.  (Act  of 
August  7,  1882.) 

At  the  time  of  such  marriage  that  to  Reed  was  still  in  law  sub- 
sisting, a  decree  nisi  not  dissolving  the  bond  of  matrimony  (Ruth  A. 
Pitkin,  14  P.  D.,  438),  and  a  marriage  contracted  while  the  bond  of 
a  prior  marriage  remains  undissolved  is  void  (sec.  4,  ch.  87,  R.  S. 
Maine;  sec.  4,  ch.  145,  R.  S.  Mass.)  without  any  decree  of  divorce  or 
other  legal  proceeding  (sec.  7,  ch.  145,  R.  S.  Mass.) ;  and  the  supreme 
court  of  Maine  has  held,  as  to  such  "  a  marriage  which  has  no  ex- 
istence, but  is  absolutely  void  ab  initio,"  that  "  its  invalidity  may  be 
shown  in  any  proceeding,  in  any  court,  whenever  the  question  arises 
collaterally  "  (Unity  v.  Belgrade,  76  Me.,  419). 

Until  a  decree  nisi  becomes  absolute,  therefore,  that  marriage  sub- 
sists and  is  a  bar  to  any  remarriage  of  either  party.  In  Massa- 
chusetts the  law  as  to  making  decrees  nisi  absolute  is  particular,  and 
has  occasioned  a  variety  of  complications  in  matrimonial  affairs  in 
that  State  and  of  decisions  of  its  courts.  (2  Nelson  on  Divorce  and 
Separation,  sec.  1021.) 

The  original  act  of  May  9,  1867,  chapter  222,  still  in  force,  pro- 
vided that  decrees  of  divorce  from  the  bonds  of  matrimony  might  in 
the  first  instance  be  decrees  nisi,  "  to  become  absolute  after  the  ex- 
piration of  such  time,  not  being  less  than  six  months  from  the  entry 
thereof,  as  the  court  shall  by  general  or  special  orders  direct,"  and 
"  at  the  expiration  of  the  time  assigned  on  motion  of  the  party  in 
whose  favor  the  decree  was  rendered,  which  motion  may  be  enter- 
tained by  any  judge  in  term  or  vacation,  the  decree  shall  be  made 
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absolute  if  the  party  moving  shall  have  complied  with  the  orders  of 
the  court  and  no  sufficient  cause  to  the  contrary  shall  appear." 

And  section  2  of  the  act  required,  as  preliminary  to  making  ab- 
solute a  decree  nisi,  that  publication  notice  of  such  decree  shall  be 
given. 

Some  modification,  apparently,  of  this  act  was  made  in  1881,  to 
the  extent  of  providing  that  application  to  make  absolute  may  be 
made  to  the  clerk  of  the  court,  who  is  directed  thereupon  to  enter  a 
final  decree  "  unless  the  court  has  for  sufficient  cause,  on  application 
of  any  party  interested,  otherwise  ordered."  (Sec.  19,  ch.  146,  R.  S. 
Mass.) 

The  requirement  as  to  publication  notice,  however,  appears  to  have 
remained  unchanged,  and  the  supreme  court  of  the  State  has  held 
that  such  notice  is  jurisdictional,  and  a  petition  to  make  absolute 
which  does  not  show  such  publication  should  be  dismissed.  (Dar- 
row  V.  Darrow,  159  Mass.,  262.)  « 

That  court  has  held  also  that  an  application  for  a  decree  absolute 
is  a  new  proceeding  and  requires  notice  and  hearing.  (Sparhawk  v. 
Sparhawk,  116  Mass.,  315;  Garrett  v,  Garrett,  114  Mass.,  379;  Graves 
V,  Graves,  108  Mass.,  314.) 

The  proceedings  to  make  absolute  in  this  case  are  very  imperfectly 
shown  herein.  The  clerk  of  the  court  certifies,  under  his  official 
seal,  that  a  decree  nisi  was  ordered  May  18,  1882,  in  said  libel;  that 
the  cause  was  continued  on  the  docket  from  year  to  year  until  May  2, 
1888,  when  it  was  stricken  off;  that  on  May  9,  1908,  appellant  filed  a 
petition  to  restore  the  cause  to  the  docket  and  make  said  decree  abso- 
lute ;  and  that  on  ''  July  27,  1908,"  the  cause  was  redocketed  and  tho 
decree  nisi  made  absolute  as  of  date  November  21,  1882. 

Such  petition  by  appellant  to  make  said  decree  absolute  recites 
that  such  application  had  not  been  made  before  "  by  reason  of  acci- 
dent and  mistake  and  without  negligence  on  her  part ;"  that  no  objec- 
tions to  making  said  decree  absolute  have  been  filed ;  that  said  libel 
had  been  dropped  upon  making  up  the  docket  May  2,  1888;  that 
"  being  told  by  her  attorney  in  said  libel  that  she  was  divorced,  and 
seeing  a  notice  to  that  effect  in  a  newspaper,  relying  upon  said  state- 
ment and  advertisement,  and  believing  that  she  was  divorced  from  the 
libellee,  and  believing  that  she  had  a  legal  right  to  marry  again,"  on 
November  10,  1886,  she  married  said  Howard,  and  after  his  death 
said  Smiley,  and  that  the  latter  died  December  16,  1905 ;  that  she  did 
not  know  she  was  not  divorced  from  said  Reed  until  after  said 
Smiley's  death;  that  said  Reed  is  now  living  at  Sailor's  Snug  Har- 
bor, New  York;  and  that  no  child  has  been  born  of  any  except  her 
marriage  to  him. 

Appellant  did  not  pray  for  any  nunc  pro  tunc  decree  absolute,  and 
her  petition  was  not  sworn  to  until  July  13,  1908,  four  days  after 
the  clerk  says  it  was  filed.  ^  . 
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The  decree  absolute  itself  recites  that —  , 

This  cause  came  on  to  be  heard  at  this  sitting  upon  the  petition  of  the 
libellant  that  the  libel  be  restored  to  the  docket  of  the  court  and  that  the  de- 
cree nisi  heretofore  entered  therein  become  absolute,  and  thereupon,  it  appear- 
ing to  the  court  that  a  decree  of  divorce  nisi  from  the  bond  of  matrimony  was 
entered  on  the  IStli  day  of  May,  A.  D.  1882,  in  favor  of  the  said  libellant 
for  the  cause  of  desertion,  to  become  absolute  on  the  application  of  either 
party  to  the  court,  or  any  justice  thereof,  in  term  time  or  vacation,  after  the 
expiration  of  six  months  from  the  entry  of  said  decree,  unless  the  court  have, 
for  sufficient  cause,  on  application  of  any  party  interested,  otherwise  ordered ; 
and  it  further  appearing  that  by  misunderstanding  or  mistake  neither  party 
made  such  application  before  the  filing  of  the  said  petition,  and  that  said  libel 
has  been  dropped  from  the  docket  of  the  court ;  that  more  than  six  months  have 
expired,  and  that  no  objection  has  been  made; 

It  is  ordered,  that  said  libel  be  brought  forward  and  made  a  part  of* this 
proceeding  and  that  the  decree  of  divorce  nisi  become  absolute  as  of  the  date 
of  November  21,  A.  D.  1882. 

July  22,  1908.  By  the  Court. 

(Signed)  Walter  F.  Frederick,  Clerk. 

The  foregoing  certified  record  of  the  decree  absolute  proceeding 
in  this  case  fails  to  show  the  publication  notice  required  by  the  statute 
was  given,  unless  the  indefinite  recital  by  appellant  in  her  petition 
in  said  proceeding  be  held  sufficient  proof  of  the  fact.  Such  recital, 
however,  considered  undej  the  law  of  pleading,  is  deficient  because 
it  is  merely  argumentative,  and  is  untrue  in  fact,  as  there  could  have 
been  no  notice  published  "that  she  was  divorced,"  which  she  says 
her  attorney  told  her  and  was  the  effect  of  the  notice,  because  the 
decree  nisi  did  not  divorce  her,  as  above  shown.  Possibly  a  proper 
publication  notice  of  such  decree  was  in  fact  given,  the  legal  effect 
only  of  which  she  misunderstood.  Such  notice,  however,  being  an 
important  jurisdictional  fact,  upon  which  such  proceeding  to  make 
said  decree  absolute  vitally  depended,  it  would  seem  there  should 
have  been  definite  proof  thereof  in  such  proceeding.  The  final  de- 
cree absolute  makes  no  mention  of  such  notice,  and  does  not  include 
it  in  the  list  of  findings  of  fact  contained  therein  as  the  basis  for 
making  the  order  that  the  decree  nisi  shall  be  absolute.  This  record, 
therefore,  appears  to  present  a  decree  absohite  which  is  fatally  de- 
fective under  the  decisions  of  the  courts  of  that  State  for  the  absence 
of  the  publication  notice  required  as  preliminary  to  such  decree, 
there  being  in  fact  no  proof  of  such  notice  in  this  proceeding. 

In  the  case  of  Moors  v.  Moors  (121  Mass.,  232)  the  court  state: 

The  libellant  was  not  entitled  to  a  full  divorce  until  he  had  proved  that  he 
had  given  the  notice  required  by  the  rule  of  the  court  under  the  statute  of 
1867,  chapter  222,  and  that  no  cause  to  the  contrary  had  been  made  to  appear. 
Until  that  is  done,  and  the  conditional  decree  of  divorce  is  made  absolute,  the 
marriage  relation  between  the  parties  continues  to  subsist. 
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The  whereabouts  of  the  defendant  being  known,  and  given  in  the 
petition  to  make  absolute  the  decree  nisi,  it  would  seem  also  that 
some  notice  of  the  filing  of  such  petition  should  have  been  given  him, 
in  order  that  he,  the  other  most  interested  party,  might,  if  he  chose, 
present  any  objections  which  might  exist  to  making  such  decree 
absolute. 

^Vhether  the  decree  nisi  itself  was  properly  rendered  in  a  regular 
proceeding,  regularly  begun  and  prosecuted,  is  only  conjectural,  as 
the  proceedings  in  the  original  suit  are  not  in  evidence  herein,  and 
are  only  meagerly  referred  to  by  the  clerk  of  the  court  in  his  certifi- 
cates and  action  relative  to  the  petition  to  make  said  decree  absolute. 

But  even  were  such  decree  nisi  properly  and  duly  rendered,  the 
appellant;  on  her  own  statement,  was  not  entitled  under  the  decisions 
of  the  supreme  court  of  that  State  to  have  it  made  absolute.  She 
had  remarried,  and  under  such  decisions  remarriage  itself  is  prima 
facie  a  bar  to  having  such  a  decree  made  absolute,  unless  the  failure 
to  apply,  before  the  remarriage,  to  have  it  made  absolute  was  due  to 
a  mistake  of  fact,  in  which  event  it  lies  largely  within  the  discretion 
of  the  court  to  make  the  decree  absolute.  If  such  failure  was  due  to 
a  mistake  of  law,  such  decree  will  not  be  made  absolute,  and  the 
parties  must  abide  by  their  act  in  remarrying  under  such  a  mistake. 

In  the  case  of  Darrow  v.  Darrow  (supra)  the  court  held,  following 
the  decision  in  the  case  of  Pratt  v,  Pratt  (157  Mass.,  503) : 

If  he  (the  libellant)  merely  supposed  that  the  decree  nisi  was  an  absolute 
divorce,  that  would  be  a  mistake  of  law,  and  he  would  not  be  entitled  to  relief. 
If,  however,  the  justice  is  satisfied  that  the  petitioner  acted  under  a  mistake  of 
fact,  that  negligence  is  not  imputable  to  him,  and  that  he  has  not  been  guilty 
of  any  moral  fault,  then  he  is  entitled  to  a  decree  absolute  notwithstanding  the 
second  marriage  and  cohabitation  thereunder. 

This  claimant  in  her  petition  to  make  the  decree  nisi  absolute 
states  she  was  informed  by  her  attorney  that  she  was  divorced  by  the 
nisi  decree,  and  that  the  newspaper  notice  was  to  that  effect,  and  that 
she  remarried  believing  she  was  divorced  by  said  decree.  In  this  she 
was  mistaken,  as  above  shown,  and  this  was  a  mistake  of  law,  bring- 
ing her  case  within  the  decisions  cited,  and  precluding  her  from  any 
right  to  have  such  decree  made  absolute.  The  clerk  in  entering  an 
absolute  decree,  therefore,  upon  a  petition  disclosing  a  remarriage 
acted  without  authority  of  law  and  contrary  to  the  decisions  of  the 
supreme  court  of  the  State,  and  such  decree  can  not,  for  this  reason, 
be  recognized  as  of  any  validity  or  effect. 

Such  case  is  similar  to  that  of  Wales  v,  Wales  (119  Mass.,  89), 
wherein  a  petition  for  divorce  on  the  ground  of  desertion  was  filed 
under  a  law  making  desertion  merely,  without  regard  to  length, 
cause  for  divorce  upon  nisi  decree,  to  be  made  absolute  after  three 
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years  continuance  of  such  desertion,  and  before  decree  such  law  was 
changed  requiring  three  years'  desertion  as  cause  for  divorce,  and  the 
court  held  that  a  decree  nisi  rendered  in  such  action  after  this  change 
in  the  law  "  was  by  inadvertence,  without  authority,  and  of  no  legal 
effect." 

The  remarriage  in  such  case  is  to  be  judged  as  to  its  validity  by 
the  legal  conditions  existing,  and  not  by  the  good  faith  of  the  parties, 
for  the  fact  of  good  faith  and  belief  in  a  right  to  remarry  is  material 
only  on  the  question  of  right  to  have  a  decree  nisi  made  absolute  not- 
withstanding such  remarriage  when  the  failure  before  the  remar- 
riage to  have  this  done  was  due  to  mistake  of  fact,  and  is  immaterial 
on  the  question  of  the  validity  of  such  remarriage.  (White  v.  White, 
105  Mass.,  325 ;  Glass  v  Glass,  114  Mass.,  563 ;  Thompson  t\  Thomp- 
son, ibid.,  566;  Cook  v.  Cook,  144  Mass.,  163.) 

It  would  seem  also  that  in  such  a  case,  where  a  remarriage  has 
intervened  between  a  decree  nisi  and  application  to  make  it  absolute, 
it  is  beyond  the  province  or  lawful  power  of  the  clerk  of  the  court,  a 
mere  ministerial  officer,  to  adjudicate-  the  merits  of  the  proceeding 
and  determine  the  applicant's  right  to  have  such  nisi  decree  made 
absolute,  as  such  adjudication  involves  judicial  functions,  considera- 
tions, and  powers  appropriate  only  in  a  judicial  officer. 

And  even  if  lawful  authority  existed  in  the  clerk  of  the  court  to 
thus  render,  for  the  court,  and  enter  a  decree  absolute  in  this  case, 
he  had  no  power,  nor  had  the  court,  to*  enter  such  decree  nunc  pro 
tunc.  This  is  well  settled  in  the  law  generally  as  to  a  court's  power 
to  make  such  entries,  and  the  supreme  court  of  Massachusetts,  in  the 
case  of  Cook  v.  Cook  (supra),  a  case  wherein  a  decree  nisi  was  ren- 
dered on  the  same  date  as  the  decree  in  this  appellant's  case,  and  was 
made  absolute  on  November  21,  1882,  the  same  date  to  which  th^ 
absolute  decree  in  her  case  was  made  to  relate,  the  remarriage  in  that 
case  being  on  November  20,  1882,  in  the  belief  that  the  decree  had 
been  made  absolute  on  that  day,  when  the  petition  was  filed,  stated : 

It  does  not  appear  that  this  decree  was  ordered  by  the  court  to  take  effect 
as  of  November  20,  or  as  of  any  date  prior  to  the  sigmng  of  the  decree.  There 
is  nothing  in  the  statute  indicating  that  such  a  decree  can  be  made  to  talie 
effect  before  It  is  signed,  and  we  doubt  the  power  of  the  court  to  enter  such  a 
decree  nunc  pro  tunc.  However  that  may  be,  the  decree  in  this  case  was  not 
entered  nunc  pro  tunc.  The  libellant  is  entitled  to  a  decree  declaring  the  mar- 
riage void. 

The  power  of  a  court. as  to  nunc  pro  tunc  decrees  relates  to  prac- 
tice or  procedure  merely,  and  not  to  the  substantive  rights  of  litigants. 
As  stated  in  the  case  of  Wilson  v,  Vance,  admin.  (55  Ind.,  394)  — 

The  office  of  a  nunc  pro  tunc  entry  is  to  make  a  record  of  what  was  previously 
done,  but  not  then  entered,  not  to  malse  an  order,  now  for  then,  but  to  enter, 
now  for  then,  an  order  previously  made. 


Digitized  by  VjOOQIC 


60  DECISIONS   RELATING   TO   PENSIONS. 

And  in  the  case  of  Garrison  v.  The  People  (6  Nebr.,  274)  the  court 
stated : 

The  entire  purpose  of  entering  orders  or  Judgments  as  of  some  prior  date  is 
to  supply  matters  of  evidence.  The  failure  of  a  court  to  act  does  not  authorize 
the  entry  of  a  nunc  pro  tunc  order  or  judgment.  If  no  order  or  judgment  ^as, 
in  fact,  rendered,  the  court  can  not  treat  such  defect  as  a  clerical  error. 

The  court  in  Young  v.  Young  (165  Mo.,  624),  a  divorce  suit 
wherein  the  defendant  died  after  the  court  declared  a  divorce  would 
be  gi'anted,  but  before  entry  of  decree,  which  was  then  made  nunc 
pro  tunc,  held,  following  Railroad  v.  Holschlag  (144  Mo., 256), that — 

entries  nunc  pro  tunc  can  only  be  made  upon  evidence  furnished  by  the  "  papers 
and  files  in  the  cause,  or  something  of  record,  or  in  the  minute  book,  or  Judge's 
docket  *'  **  as  a  basis  to  amend  by." 

It  is  stated  in  1  Smith's  Lead.  Cas.,  604,  that  "  the  practice  only 
prevails  in  cases  of  delay  by  the  act  of  the  court,"  under  the  maxim 
"  actus  curie  neminem  gravabit "  (1  Freeman  on  Judg.,  sec.  56) ;  and 
"  the  rule  that  no  judgment  would  be  ordered  entered  nunc  pro  tunc 
except  for  delay  of  the  court  admitted  of  no  exceptions  in  theory,  and 
was  so  constantly  observed  in  practice  that  one  of  the  judges  re- 
marked that  he  had  never  known  of  its  violation  during  his  experi- 
ence extending  at  bar  and  bench  over  a  period  of  forty  years  "  (ibid., 
sec.  57) ;  and  "  if,  however,  the  delay  is  in  nowise  attributable  to  the 
court,  nor  to  the  tying  up  of  the  case  during  the  time  required  to  dis- 
pose of  such  motions  as  we  have  mentioned,  no  doubts  nor  diflferences 
nor  mistakes  of  law  in  which  one  of  the  parties  has  been  involved 
will  entitle  him  to  this  relief"  (ibid.,  sec.  60). 

The  United  States  Supreme  Court  stated  in  the  case  of  Mitchell  v. 
Overman  (103  U.  S.,  62) : 

The  rule  established  by  the  general  concurrence  of  the  American  and  English 
courts  is  that  when  the  delay  in  rendering  a  Judgment  or  a  decree  arises  from 
the  act  of  the  court ;  that  is,  when  the  delay  has  been  caused  either  for  its  con- 
venience, or  by  the  multiplicity  or  press  of  business,  either  the  intricacy  of  the 
questions  Involved,  or  of  any  other  cause  not  attributable  to  the  laches  of  the 
parties,  the  judgment  or  the  decree  may  be  entered  retrospectively  as  of  a  time 
when  it  should  or  might  have  been  entered  up.  In  such  cases  *  ♦  ♦  it  is 
the  duty  of  ttfe  court  to  see  that  the  parties  shall  not  suffer  by  the  delay.  A 
nunc  pro  tunc  order  should  be  granted  or  refused  as  justice  may  require  in 
view  of  the  circumstances  of  the  particular  case.  ♦  *  ♦  The  delay  was 
altogether  the  act  of  the  court.  Its  duty  was  to  order  a  decree  nunc  pro  tunc 
so  as  to  avoid  entering  an  erroneous  decree. 

Also,  in  the  case  of  Gray  v.  Brignardello  (1  Wall.,  627),  wherein 
a  decree  appointing  commissioners  to  investigate  and  report  ordered 
a  sale  after  such  report  "  shall  have  been  passed  upon  by  the  court," 
but  sale  was  made  without  such  report  having  been  passed  upon  by 
the  court,  and  thereafter  the  court  rendered  and  entered  its  order 
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passing  upon  said  report  as  of  a  date  prior  to  such  sale,  the  Supreme 
Court  again  stated: 

A  nunc  pro  tunc  order  is  always  admissible  when  the  delay  has  arisen  from 
the  act  of  the  court.  But  that  is  not  this  case.  There  is  nothing  to  show  that 
the  report  of  the  commissioners  was  approved  prior  to  the  sale,  no  evidence  that 
any  decree  was  entered  or  any  authority  even  to  make  one  on  the  day  stated, 
nor,  In  fact,  that  the  court  was  in  session  on  that  day.  By  no  rule  of  law  can 
a  decree,  which  was  clearly  an  afterthought,  and  made  subsequent  to  the  sale, 
bolster  up  the  authority  to  make  it.  •  *  *  An  officer  of  the  court  may 
erroneously  suppose  that  the  power  to  sell  is  given  by  a  decree,  yet,  If  he  does 
sell,  his  act  Is  without  authority  of  law  and  is  void. 

These  authoritative  decisions  of  the  United  States  Supreme  Court 
as  to  the  office  and  function  of  nunc  pro  tunc  orders,  and  the  court's 
power  to  make  them,  have  been  followed  by  the  supreme  court  of 
Massachusetts,  which  sustained  a  nunc  pro  tunc  order  made  in  a 
case  after  the  limit,  by  statute,  for  appointment  of  commissioners,  the 
application  as  to  such  appointment  having  been  made,  hearing  thereon 
had,  and  decision  reserved,  within  such  limit.  ( Agaman  v.  Hampden, 
'  130  Mass.,  528.) 

It  is  manifest  from  the  foregoing  that  no  power  or  authority 
existed  in  the  court  in  this  case  to  enter  the  decree  absolute  nunc  pro 
tunc  as  of  November  21,  1882.  No  such  decree  was  in  fact  rendered 
on  that  date,  no  petition  for  such  a  decree  was  then  pending,  the 
court  or  the  clerk  had  not  then  been  applied  to  for  such  a  decree,  and 
it  was  no  fault  or  act  of  the  court  whereby  the  filing  of  appellant's 
petition  for  such  decree  was  delayed  for  twenty-six  years.  Such 
delay  was  wholly  her  own  fault  and  negligence,  and  whether  in  igno- 
rance of  law,  or  through  a  mistake  of  fact,  or  due  to  erroneous  infor- 
mation from  her  attorney,  is  immaterial.  Such  antedating  of  the 
decree  was  clearly  contrarA^^  to  the  well-settled  and  established  law^  as 
to  the  court's  power  to  make  such  orders  and  was  without  the  province 
of  the  court — certainly  not  within  the  lawful  functions  of  a  mere 
clerk  of  court,  even  though  he  might  himself  lawfully  enter  a  decree 
absolute  in  a  proper  proceeding. 

In  all  aspects  of  this  case  the  rendition  of  the  decree  absolute  herein 
appears  to  have  been  unauthorized  and  unlawful,  without  the  requisite 
jurisdiction  of  the  court  under  the  statute,  and  contrary  to  legal  prin- 
ciples as  settled  and  established  in  the  law  of  that  State  and  generally. 
Even  if  such  decree  be  sustained  as  a  decree  absolute  within  the  powder 
of  the  court  acting  through  its  clerk  to  render  and  enter,  it  can  be 
given  no  retrospective  effect,  and  can  not  operate  to  make  valid  a 
marriage  which  was  wholly  invalid  and  void  by  the  law  of  the  State 
existing  at  the  time  it  was  contracted  and  at  the  time  of  this  soldier's 
death,  which  law  alone  is  determinative  of  this  claimant's  status, 
according  to  the  act  of  August  7, 1882. 

Rejection  of  claim  was  proper  and  is  affirmed.         Digitized  by  GoOqIc 
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SERVICB-WAR  OF  THE  REBKL. LION-ACT  OF  FEBRUARY  6,  1007—. 
NEBRASKA  INDEPENDENT  SCOUTS  CAVALRY. 

John  J.  Corbin. 

Claimant's  entire  service  haying  been  rendered  on  the  western  frontier  against 
hostile  Indians,  and  in  no  way  connected  with  the  suppression  of  the 
rebellion  in  the  Southern  States,  does  not  entitle  him  to  the  benefit  of  the 
provisions  of  the  act  of  February  6,  1907. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  PensionSj 

March  18,  1909. 

The  appellant,  John  J.  Corbin,  served  as  a  member  of  Capt.  Chris- 
tian Stuff t's  independent  company  of  Indian  scouts  (also  known  as 
**  Captain  Stufft's  independent  company  of  Nebraska  volunteer  cav- 
alry") from  May  3,  1864,  to  October  31,  1864.  By  a  certificate 
issued  March  23,  1893,  he  was  granted  a  pension  under  the  act  of 
June  27, 1890,  but  in  February,  1908,  his  name  was  dropped  from  the 
pension  roll  on  the  ground  he  had  no  title  under  said  act  inasmuch  as 
the  company  in  which  he  served  "  had  no  connection  with  the  sup- 
pression of  the  rebellion  in  the  Southern  States,  but  was  organized 
for  use  as  guides  and  scouts  against  hostile  Indians  on  the  frontier 
and  raised  solely  for  that  purpose." 

On  December  23,  1908,  he  filed  a  claim  under  the  act  of  February 
6, 1907.  This  was  rejected  January  11, 1909,  for  the  same  reason  that 
led  to  the  termination  of  his  pension  under  the  act  of  June  27,  1890, 
viz,  that  his  service  had  no  connection  with  the  suppression  of  the 
rebeUion. 

From  that  action  he  appealed  February  4,  1909,  contending  that 
under  the  law  it  is  immaterial  where  his  service  was  rendered  so 
long  as  it  was  rendered  "  during  the  late  civil  war," 

The  words  quoted  by  appellant  as  descriptive  of  the  service  neces- 
sary to  give  title  to  pension  under  the  act  of  February  6,  1907,  are 
practically  identical  with  the  words  "  during  the  late  war  of  the  re- 
bellion "  used  in  the  act  of  June  27,  1890,  and  which,  by  a  long  line 
of  decisions,  have  been  held  to  mean  service  rendered  "  in  "  said  war — 
service  required  in  the  suppression  of  the  rebellion.  (Irving  C. 
Rosse,  6  P.  D.,  68 ;  John  Barleyoung,  7  P.  D.,  453 ;  Marion  V.'  Golds- 
borough,  16  P.  D.,  197;  Evelyn  S.  Tallman,  ibid.,  261;  Zachariah 
Little,  17  P.  D.,  157;  George  W.  Nelson,  ibid.,  224.) 

The  case  of  Zachariah  Little  (supra)  is  of  interest  in  this  connec- 
tion, as  he  was  a  member  of  the  same  organization  in  which  the  appel- 
lant in  this  case  served.  In  discussing  that  case  the  Department 
said : 

This  organization  was  composed  of  men  from  Iowa,  Nebraska,  and  Dakota, 
and  was  engaged  solely  in  an  expedition  against  the  Indians  on  the  nppex 
Missouri.  The  Federal  Government  supported  the  exiiedition  and  paid  the  men 
engaged  in  it.  ^  t 
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It  is  true  that  appellant's  service  was  rendered  to  the  National  Government 
and  at  a  time  when  the  civil  war  was  in  progress.  It  was  not  military  service 
rcoidered  with  reference  to  the  war  of  the  rebellion,  but  solely  with  reference 
to  an  uprising  of  Indians  in  the  Northwest,  far  removed  from  the  seat  of  hos- 
tilities between  the  North  and  the  South.  The  Indian  outbreak  sustained  no 
relation  to  the  rebellion  of  the  Southern  States;  it  was  independent  of  the  war, 
although,  as  it  happens,  synchronous  with  it.  It  is  true  that  there  were  Indian 
tribes  allied  with  the  rebellious  Confederacy — the  Choctaws,  Cberokees,  etc., 
Bouthwestem  Indians,  and  themselves  slaveholders.  But  the  Indians  of  the 
upper  Missouri  were  not  allies,  and  their  outbreak  was  not  an  outgrowth  of 
any  connection  with  tbe  southern  cause  nor  an  attempted  participation  in  the 
war  of  the  rebellion.  By  accident  it  occurred  when  the  last-mentioned  war  was 
in  progress,  and  that  fact  alone  gives  color  to  appellant's  claim. 

But,  as  the  Department  said  in  the  case  of  Clarion  V.  Goldsborough  (16  P. 
D.,  197)  : 

"  *  During  the  war  of  the  rebellion,'  within  the  meaning  of  said  act,  is  un- 
doubtedly something  more  than  being  in  the  military  service  at  the  time  said 
war  was  in  progress.  It  refers  to  military  service  rendered  with  reference  to 
that  war,  ♦  *  •  being  in  the  military  service  occasioned  by  said  war,  and 
rendered  for  at  least  ninety  days  during  the  progress  of  said  war.*' 

To  illustrate:  A  cadet  at  West  Point,  from  1861. to  1865,  was  surely  in  the 
military  service  of  the  United  States;  and  that  was  "during  the  war  of  the 
rebellion."  But  he  was  not  in  the  service  by  reason  of  said  war,  nor  was  he 
in  any  way,  directly  or  indirectly,  contributing  to  the  suppression  of  the  re- 
bellion. Cadets  were  there  to  learn  the  art  of  war,  and  they  would  have  been 
there  had  there  been  no  war  in  progress.  They  have  no  pensionable  status 
under  the  act  of  June  27,  1890.  '(Irving  C.  Rosse,  6  P.  D.,  68.)  Nor  did 
cadets  at  Annapolis.  (Evelyn  S.  Tallman,  6  P.  D.,  261.)  Nor  would  a  mili- 
tary official  stationed  during  the  period  of  the  war  In  a  foreign  country  (a 
military  or  naval  attach^,  for  example),  or  a  person  in  the  naval  service  pro- 
tecting fisheries,  possibly  oflF  the  coast  of  Alaska,  necessarily  have  status  under 
said  act  unless  it  be  clearly  shown  that  his  service  related  to  operations  con- 
iiected  with  the  suppression  of  the  rebellion.     (John  Barleyoung,  7  P.  D.,  453.) 

The  very  service  in  which  this  appellant  was  engaged  was  the  subject  of 
commment  in  the  Goldsborough  decision : 

"  Dtirlng  the  war  of  the  rebellion  there  were  other  minor  or  local  wars  going 
on.  For  example,  in  1862-63  there  existed  a  state  of  war  between  the  United 
States  and  the  Sioux  Indians  in  Minnesota.  From  1801  to  1804  campaigns 
were  conducted  against  the  Cheyenne  Indians.  In  1865  there  was  an  outbreak 
of  Indians  in  the  far  Northwest.  Troops  raised  solely  for  the  suppression  of 
these  outbreaks  were  in  the  military  service  of  the  United  States,  and  the 
service  of  men  enlisted  In  these  organizations  used  solely  against  the  Indians 
was  rendered,  in  point  of  time,  *  during  the  war  of  the  rebellion.*  But  their 
service  had  no  relation  to  the  latter  war." 

The  act  of  June  27,  1890,  was  enacted  for  the  exclusive  benefit  of  those  who 
rendered  service  in  the  war  of  the  rebellion,  not  In  other  wars.  "  During  the 
late  war  of  the  rebellion "  is  an  expression  which  Congress  has  repeatedly 
employed  in  granting  pensions  confined  to  service  in  that  war.  (For  instance, 
as  to  army  nurses,  see  act  of  Aug.  5,  1892;  as  to  members  of  the  Missouri 
State  Militia,  etc.,  see  joint  resolution  of  Feb.  15,  1895.  See  also  Rev.  Stat., 
sec.  4723;  joint  resolution  of  July  1,  1902;  act  of  Jan.  25.  1879.)  Congr«»ss 
used  said  preposition  reiieatedly  in  the  sense  of  service  rendered  In  or  with 
reference  to  a  certain  war — "  in  the  military  or  naval  service  of  the  United 
States  during  the  late  war  of  the  rebellion,"  "during  the  war  with  Spain 'Y 
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fact  of  Apr.  18.  1900),  *' during  the  war  wltb  Mexico"  (act  of  Feb.  5,  1897). 
In  contradistinction  from  service  in  a  particular  war,  In  passing  the  acts  of 
March  3,  1901,  and  February  28,  1903,  Congress  employed  the  expression 
**  during  the  period  of  his  service  in  any  war." 

The  Department  therefore  holds  that  when  a  man  enlists  in  the  military  or 
naval  service  of  the  United  States  during  the  period  when  the  war  of  the 
rebellion  was  in  progress,  but  for  service  not  to  be  rendered  with  any  refer- 
ence to  said  war — service  not  occasioned  by  said  war  nor  forming  a  part  of 
the  belligerent  oi)erations  related  to  the  suppression  of  that  rebellion — ^he  did 
not  perform  such  service  as  the  act  of  June  27,  1890,  contemplates.  ' 

It  is  a  well-known  rule  of  construction  that  where  words  in  an  act 
have  acquired,  through  judicial  interpretation,  a  definite  meaning, 
they  will,  when  found  in  a  subsequent  act,  be  presumed  to  be  used  in 
tlie  same  sense,  unless  a  contrary  intention  appears  from  the  act. 
There  is  nothing  in  the  act  of  February  6,  1907,  to  indicate  that  the 
words  "  during  the  late  civil  war  "  were  intended  to  have  any  other 
or  different  meaning  from  that  given  the  words  "  during  the  late  war 
of  the  rebellion  "  in  the  act  of  June  27,  1890.  Congress  is  presumed 
to  have  known  the  interpretation  given  the  language  of  the  earlier 
statute  and,  by  employing  the  same  phraseology,  to  have  intended 
that  it  should  have  the  same  meaning  in  the  new  statute. 

The  action  of  the  Bureau  from  which  the  appeal  is  taken  must, 
therefore,  be  held  to  have  been  correct  and  is  affirmed. 


maruiagk-georgi  a— impediment— cohabitation  and  repute— 
common'-law  marriage— evidence. 

Lassie  Guffey  (widow). 

At  the  time  of  soldier's  mnrriage  in  March,  1904,  to  clfiimant  in  North  C;irolina 
(where  he  was  reared  and  where  his  fsimily  resided),  he  had  an  undivorced 
wife  livinp  in  New  Mexico.  On  receiving  notice  that  his  New  Mexico  wife 
had  applied  for  one-half  of  his  pension,  he  left  claimant  and  returned  to  New 
Mexico,  but  not  to  his  wife,  and  sought  to  have  her  withdraw  her  claim 
for  half  of  his  pension.  Said  wife  was  divorced  from  him  in  May,  1905. 
Soldier  returned  to  his  home  In  North  Carolina  in  1JK)6,  and  in  October  of 
that  year  commenced  cohabiting  again  with  claimant  (who  was  ignorant  of 
a  former  marriage)  in  Georgia,  and  thoy  lived  together  in  said  State  as 
husband  and  wife  for  two  weel\S,  and  had  with  them  their  child,  born  during 
his  absence,  soldier  acknowledging  said  child  to  be  his  child  and  claimant 
to  be  his  wife,  and  they  were  icnown  as  such  in  Georgia  and  in  North  Caro- 
lina. Soldier  was  a  pensioner  at  $r>0  per  month  on  account  of  disease  of 
lungs,  and  told  his  wife  that  as  he  needed  all  his  pension  for  himself  she 
should  resume  her  position  in  the  cotton  mills,  which  she  did,  and  he  re- 
turned to  his  sister's  home  in  North  Carolina,  where  he  died  of  consumption 
about  four  months  later. 

If  eld:  That  as  under  the  laws  of  Georgia  common-law  marriages  are  recognized 
as  valid,  the  cohabitaticm  of  soldier  and  claimant  in  said  State,  after  the 
removal  of  the  impediment  of  their  marriage,  recognizing  each  other,  and 
being  recognized  by  all  who  knew  them,  as  husband  and  wife  and  the 
parents  of  said  child,  are  facts  sufficient  to  show  a  mutual  agreement  to  live 
together  in  a  state  of  matrimony,  and  to  establish  a  marriage  in  accordance 
with  the  common  law.  .  C^OOCtTp 
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Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissionsr  of  Pensions^ 

March  20,  1909. 

Lassie  Guffey,  as  widow  of  Joseph  R.  Guffey,  alias  Joseph  E.  Duffy, 
late  private  Company  L,  First  U.  S.  Infantry,  filed  a  claim  for  pen- 
sion under  the  general  law  April  21,  1908. 

The  claim  was  rejected  October  8,  1908,  on  the  ground  that 
"  claimant  was  not  the  legal  widow  of  the  soldier,  as  soldier  had  a 
living,  undiyorced  wife  when  he  married  claimant  March  2,  1904, 
and  the  cohabitation  of  claimant  and  soldier  in  Georgia  after  his 
divorce  from  his  former  wife  did  not  constitute  a  legal  common-law 
marriage  in  Georgia,  because  it  lacked  matrimonial  intent  on  soldier's 
part,"  from  which  action  an  appeal  was  file'd  October  15,  1908. 

The  history  of  the  case  is  substantially  as  follows : 

Soldier,  under  the  name  of  Joseph  R.  Guffey,  enlisted  February  14, 
1900,  at  Washington,  D.  C,  for  five  years,  in  the  United  States 
Marine  Corps,  giving  his  age  at  22  years ;  place  of  birth.  North  Caro- 
line; and  occupation,  a  laborer.  He  was  discharged  from  this  service 
at  Mare  Island,  Cal.,  December  6,  1900,  upon  report  of  medical 
survey,  as  unfit  for  service  by  reason  of  "chronic  ulcer,"  existing 
prior  to  enlistment. 

On  March  15,  1901,  he  enlisted  in  the  United  States  Army,  at  San 
Antonio,  Tex.,  under  the  name  of  Joseph  E.  Duffy,  giving  his  age  as 
21|^,  years,  place  of  birth,  Washington,  D.  C. ;  and  occupation,  brake- 
man  ;  and  was  discharged  at  General  Hospital,  Fort  Bayard,  N.  Mex., 
January  2,  1902,  on  surgeon's  certificate  of  disability  on  account  of 
pulmonary  tuberculosis,  incurred  in  line  of  duty. 

He  was  pensioned  for  disease  of  lungs  at  $30  per  month  from  Janu- 
ary 8,  1902,  and  at  $50  from  May  19,  1905,  and  died  of  consumption 
February  7,  1907,  at  Scaly,  N.  C. 

On  August  17,  1903,  he  was  married  under  the  name  of  Joseph  R. 
Guffey,  at  Pinos  Altos,  N.  Mex.,  by  a  religious  ceremony,  and  in  ac- 
cordance with  the  laws  of  said  Territory,  to  Lilly  Hall,  and  deserted 
her  three  days  later,  returning  to  his  former  home  in  Macon  County, 
N.  C,  where  he  was  married  March  2, 1904,  to  Lassie  Donaldson,  this 
claimant,  by  a  ceremony  in  accordance  with  the  laws  of  said  State. 

In  the  meantime  soldier's  wife,  Lilly,  of  Silver  City,  N.  Mex.,  filed 
a  claim  in  the  Bureau  of  Pensions  under  the  act  of  March  3,  1899, 
for  one-half  of  his  pension,  on  February  27,  1904,  and  he  accepted 
service  of  notice  of  said  claim  March  16,  1904,  at  Scaly,  N.  C. 

Some  time  after  this  he  left  claimant,  Lassie,  at  her  father's  home 
in  North  Carolina,  stating  that  he  was  going  to  Atlanta,  Ga.,  to  be 
examined  for  an  increase  of  pension.  Claimant  and  witnesses  testi- 
fying on  special  examination  state  that  this  was  from  two  to  three 
months  after  his  marriage  to  Lassie,  but  on  April  30,  and  May  1, 1904, 
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he  was  in  San  Antonio,  Tex. ;  July  20, 1904,  at  Fort  Bayard,  N.  Mex., 
where  it  appears  he  communicated  with  his  wife,  Lilly,  and  induced 
her  to  withdraw  her  claim  for  one-half  of  his  pension,  which  she  did, 
but  reconsidered  the  same  on  August  6,  1904.  Her  claim  had,  how- 
ever, been  allowed  June  21,  1904. 

On  October  4,  1904,  soldier  was  in  the  Soldiers'  Home  at  Los 
Angeles,  Cal. ;  March  10, 1905,  at  Atlanta,  6a.,  where  he  executed  his 
pension  voucher,  and  March  26,  1905,  in  the  Soldiers'  Home,  Wash- 
ington, D.  C. 

On  May  1,  1905,  soldier's  wife,  Lilly,  was  granted  a  decree  of 
divorce  from  him,  and  payment  of  pension  to  her  ceased  from  that 
date,  and  soldier  was  notified  of  the  fact  June  1,  1905,  at  United 
States  Soldiers'  Home,  Washington,  D.  C. 

Twenty  days  prior  to  the  decree  of  divorce  soldier  was  examined 
for  increase  of  pension  at  Fort  Bayard,  N.  Mex.,  when  it  was  stated 
that  he  was  confined  to  his  bed ;  and  on  May  19,  1905,  he  was  again 
examined  at  the  same  place. 

On  December  27, 1904,  this  claimant  gave  birth  to  a  male  child  and 
named  it  Charles  Ned  Guffey,  and  in  February  she  went  to  work  in 
the  cotton  mills  at  Anderson,  S.  C. 

Some  time  prior  to  October,  1906,  soldier  returned  to  his  home, 
or  the  home  of  his  brother-in-law,  in  North  Carolina,  and  claimant, 
who  was  working  in  the  cotton  mill,  returned  to  visit  her  parents  and 
the  child,  and  soldier  learning  she  was  to  return  to  work  by  way  of 
Cornelia,  Ga.,  met  her  there  in  October,  1906,  and  induced  her  to 
return  to  him,  telling  her  that  when  he  left  her  he  intended  to  return 
to  her  when  he  went  to  Atlanta,  but  that  he  "  got  off  "  and  failed  to 
do  so,  but  wished  them  to  renew  their  marriage  relations  and  that 
he  would  treat  her  right;  and  thereupon  they  went  to  boarding  in 
Cornelia,  and  lived  there  as  husband  and  wife  about  two  weeks,  when 
he  said  she  must  return  to  Anderson  and  earn  her  living  in  the  mill, 
as  he  needed  all  his  pension  for  his  own  support.  He  bought  her  a 
ticket  and  she  went  to  the  mill  and  never  saw  him  again. 

Wliere  they  lived  in  Cornelia,  Ga.,  he  said  claimant  was  his  wife, 
and  they  had  a  little  boy  with  them,  named  Ned,  who  soldier  said 
was  his  son,  so  his  landlord  testified.  He  also  said  that  soldier  stated 
he  had  previously  married,  as  he  remembers,  a  Hall,  but  that  they 
had  been  divorced. 

Claimant's  ceremonial  marriage  to  soldier  in  1904  was  null  and 
void,  for  the  reason  that  at  the  time  the  same  was  celebrated  soldier 
had  a  wife  living  from  whom  he  had  not  been  divorced;  but  the  ques- 
tion here  to  be  considered  is  whether  soldier's  and  claimant's  cohabita- 
tion, as  stated,  in  Cornelia,  Ga.,  was  matrimonial,  and  such  as  would 
under  the  laws  of  Georgia  be  sufficient  evidence  of  a  common-law 
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At  the  time  claimant  and  soldier  were  living  together  in  Omelia, 
common-law  marriages  were  recognized  in  Georgia  (Askew  v* 
Dupree,  30  Ga.,  173 ;  Clark  v.  Cassidy,  G4  Ga.,  662 ;  Smith  v.  Smith, 
84  Ga.,  440,  and  Dale  v.  State,  88  Ga.,  556). 

Stewart  on  Marriage  and  Divorce  (sec.  132)  says: 

The  fact  that  parties  have  publicly  acknowledged  each  other  as  husband  and 
wife,  have  assumed  marriage  rights,  duties,  and  obligations,  have  been  gen- 
erally reputed  in  the  place  of  their  residence  to  be  husband  and  wife,  are 
relevant  to  prove  a  contract  of  marriage  between  them,  and  consequently,  In 
eases  where  no  celebration  is  necessary,  a  valid  marriage. 

Continuing,  as  to  proof  necessary  to  establish  a  marriage  contract, 
he  says : 

If  when  the  connection  began  it  was  intended  to  be  illicit,  this  Intention  is 
presumed  to  continue,  unless  evidence  is  produced  of  a  change  of  mind. 

But  such  "evidence  may  be  slight"  (Yates  v.  Houston,  3  Tex., 
443,  448-449),  and— 

If  when  the  connection  began  the  parties  desired  or  intended  marriage,  but 
an  impediment  existed,  and  this  desire  or  intention  is  shown  to  have  continued 
after  the  impediment  was  removed,  and  if  at  such  later  time  the  parties  co- 
habited even  temporarily  in  a  place  where  marriage  without  celebration  is  valid, 
their  marriage  is  proved  (Hynes  v,  McDermott,  82  N.  Y.,  41;  Blanchard  v. 
Lambert,  43  Iowa,  228). 

In  this  case  the  claimant,  at  least,  desired  and  intended  marriage 
when  their  cohabitation  first  began,  and  she  had  no  knowledge  of  an 
impediment  until  after  she  filed  her  claim  for  pension.  If  the  soldier 
only  intended  illicit  relations,  slight  evidence  only  is  necessary  to 
show  an  intention  to  change  that  relation  to  a  matrimonial  one,  and 
his  cohabitation  with  claimant  and  acknowledgment  of  her  as  his 
lawful  wife  and  her  child  as  his  legitimate  child,  it  would  seem,  is 
sufficient  evidence  of  his  intention  to  assume  a  matrimonialrelation. 

The  courts  of  Georgia  are  as  liberal  and  go  as  far  as  the  courts  of 
other  States  in  assuming  that  a  marriage  relation,  instead  of  an  illicit 
one,  exists  in  cases  of  this  kind,  especially  when  the  legitimacy  of 
children  is  involved. 

In  the  case  of  Askew  v.  Dupree,  supra,  it  was  said : 

A  marriage  at  common  law  is  always  good,  notwithstanding  the  statute,  unless 
the  statute  contain  an  express  clause  of  nullity.  •  •  •  That  marriage  is 
founded  on  the  law  of  nature  and  is  anterior  lo  all  human  law ;  that  in  society 
it  is  a  civil  contract;  that  if  the  contract  is  per  verba  de  presents,  though  it  be 
not  consummated  by  cohabitation,  or  if  it  be  made  per  verba  de  futuro,  and  be 
consummated,  it  amounts  to  a  valid  marriage,  in  the  absence  of  all  municipal 
r^ulations  to  the  contrary. 

Continuing,  the  court  said : 

I  have  never  known  of  a  self -solemnized  marriage.  But  suppose  such  should 
occur;  better,  far,  for  the  parties,  especially  the  female,  that  the  law  should  be 
as  it  i&    Her  honor  is  saved,  and  this  is  worth  more  than  everything,  even  life 
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itself.  All  other  contracts  may  be  rescinded  and  the  parties  restored  to  their 
former  condition;  marriage  can  not  be  undone.  Why  does  this  law,  in  utter 
disregard  of  what  seems  to  be  the  usual  protection  and  restraint  thrown  around 
the  inexperience  and  imprudence  of  infancy,  allow  infants — ^the  male  at  14  and 
the  female  at  12 — to  enter  into  the  binding  contract  of  marriage?  It  is  at  this 
age  the  sexual  passions  are  usually  developed,  and  the  law,  with  a  wise  fore- 
thought, looking  beyond  exceptional  cases,  and  to  the  general  interests  of 
society,  to  guard  against  the  manifold  evils  which  would  result  from  illicit 
Intercourse,  declares  even  infants  capable  of  forming  this  relation. 

In  the  case  of  Smith  i\  Smith  (84  Ga.,  440)  the  court  intimated 
that  even  if  the  laws  of  the  State  regarded  the  marriage  of  infants  as 
void,  and  not  voidable  only,  that  cohabitation  after  arriving  at  the 
marriageable  age  in  the  manner  of  married  persons  and  being  so  recog- 
nized would  be  regarded  as  sufficient  to  establish  the  relation  of 
husband  and  wife.     It  was  said : 

If  cohabitation  based  on  express  agreement  would  have  this  effect  (to  estab- 
lish the  marriage  relation),  why  should  not  cohabitation  based  on  acquiescence 
In  their  premature  marriage  have  a  like  effect? 

In  the  opinion  of  the  Chief  of  the  Law  Division  of  the  Bureau,  on 
which  the  rejection  of  the  claim  was  based,  it  is  stated: 

While  common-law  marriages  are  recognized  in  Georgia  (citing  the  cases 
before  mentioned),  there  is  scant  evidence  of  such  marriage  in  this  case.  It 
does  not  appear  that  there  ever  existed  on  the  part  of  the  soldier  a  desire  for 
matrimony,  and  intent  is  the  first  essential  of  a  common-law  marriage.  The 
soldier  well  knew  that  his  marriage  to  claimant  was  n  nullity  and  that  his  rela- 
tions with  her  were  illicit.  By  no  subsequent  act  on  his  p^rt  does  it  appear  that 
he  desired  the  relation  to  be  otherwise.  It  is  a  significant  fact  that  although 
he  returned  to  Macon  County,  Ga.  (N.  C),  after  the  dissolution  of  his  prior 
marriage,  he  made  no  immediate  effort  looking  to  a  resumption  of  relations 
with  the  claimant. 

This  opinion  correctly  states  the  law,  but  the  department  does  not 
agree  with  the  conclusions  drawn  from  the  facts. 

It  must  be  remembered  that  on  his  return  home  after  the  disso- 
lution of  the  prior  marriage  soldier  was  in  the  last  stages  of  con- 
sumption and  partially  helpless,  on  account  of  which  he  had  been 
granted  an  increase  of  pension  to  $50  per  month.  Claimant  was  in 
another  State,  but  when  she  returned  home  to  visit  he  met  her  and 
resumed  marital  relations  with  her  and  had  their  child  come  to  them. 
He  had  lived  in  Cornelia  before  enlistment,  and  while  they  lived 
together  there  recognized  her  as  his  wife  and  the  child  as  his  child, 
and  so  conducted  himself  during  the  short  period  they  were  togetlier 
in  all  respects  as  a  husband  and  a  father,  and  never  thereafter  repu- 
diated such  a  matrimonial  status. 

As  a  reason  why  he  did  not  go  to  claimant's  father's  to  see  her 
during  her  short  visit  it  is  stated  by  his  mother  that  soldier  and  his 
father-in-law  did  not  get  along  well  together,  and  he  had  no  home  to 

uiymzeu  uy  x^jv^v^pc  ix^ 


DECISIONS  RELATING   TO  PENSIONS.  69 

ask  her  to,  as  he  was  living  at  his  sister's  home  and  semihelpless ;  but 
when  he  learned  she  was  to  return  to  her  work  by  way  of  Clomelia, 
Ga.,  at  which  place  he  was  known,  he  met  her  there,  and  at  his  request 
they  commenced  to  live  together  as  husband  and  wife.  Such  con- 
duct, it  would  seem,  would  be  sufficient  evidence  of  his  intention  to 
assume  a  matrimonial  relation  with  claimant  in  any  case. 

Claimant  and  soldier  were  reared  in  the  same  neighborhood,  and 
they  were  recognized  by  every  person  in  that  community  as  husband 
and  wife,  and  she  was,  after  his  death,  supposed  to  be  his  widow 
until  her  claim  was  rejected. 

He  lived  with  her  after  their  void  marriage  until  his  first  wife  had 
obtained  information  as  to  his  whereabouts  and  he  had  been  served 
with  notice  of  her  application  for  one-half  of  his  pension,  when  he 
returned  to  New  Mexico,  but  not  to  her,  though  he  had  induced  her 
to  withdraw  her  claim,  but  according  to  her  statements  never  came 
to  see  her,  and  he  was  in  a  near-by  town  when  her  divorce  was 
granted.  During  his  absence  from  claimant  Lassie  he  was  in  post 
hospitals,  Soldiers'  Homes,  etc.,  but  when  all  was  settled  and  his  pen- 
sion had  been  increased  to  $50  per  month  he  returned  to  his  sister's 
home,  where  he  soon  after  died.  In  his  feeble  condition,  however,  he 
went  to  claimant  and  his  child,  and,  perhaps,  his  pension  proving 
inadequate  to  support  the  three,  concluded  that  she  had  best  resume 
her  position  in  the  cotton  mills.  He  died  within  four  months  of 
their  final  parting. 

There  can  be  no  doubt,  in  view  of  the  attitude  of  (he  courts  of 
Georgia  with  reference  to  proof  of  a  common-law  marriage,  that  a 
Georgia  court,  under  the  facts  appearing  in  this  case,  would  hold  the 
cohabitation  of  claimant  and  soldier  in  Georgia  matrimonial  and 
that  she  is  his  widow;  and  he  having  recognized  said  child  subse- 
quent to  said  marriage  at  common  law,  it  must  be  considered  legiti- 
mate. 

If  the  parties  to  ^  second  marriage  continue  to  cohabit  after  the 
removal  of  the  impediment  of  the  first,  their  matrimonial  consent 
is  presumed,  and  the  marriage  is  valid  from  such  time  in  a  State 
where  marriage  by  consent  alone  is  valid.  (Stewart,  Mar.  and  Div., 
sec.  79.) 

As  to  the  claimant,  at  least,  the  cohabitation  in  Georgia  in  1906 
may  be  regarded  as  a  continuance  of  the  cohabitation  commenced  in 
1904,  but  interrupted  during  his  absence. 

As  said  in  the  case  of  Lula  Ann  Sketo  (17  P.  D.,  286),  the  repu- 
tation of  marriage  and  their  matrimonial  cohabitation  are  all  facts 
raising  so  strong  a  presumption  of  the  validity  of  the  marriage  be- 
tween them  that  in  the  absence  of  "  clear  testimony"  conducing  to 
show  the  contrary  the  presumption  "  must  be  deemed  conclusive." 
(Citing  Botts  V.  Botts,  108  Ky.  Law,  414.)  ,,y,^,,,,  ,^  ^QOglc 
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In  cases  like  this,  every  presumption  is  resolved  in  favor  of  the 
innocent  woman  and  child,  and  in  the  absence  of  positive  evidence 
to  the  contrary  it  will  be  held  that  soldier,  as  well  as  the  claimant,  at 
the  time  they  renewed  their  cohabitation  at  Cornelia,  Ga.,  intended 
and  desired  the  relation  then  assumed  to  be  matrimonial  and  not 
illicit,  and  this  being  so,  a  valid  marriage  was  consummated  under  the 
laws  of  Georgia. 

The  question  of  the  intent  of  the  parties  as  to  the  character  of  their 
cohabitation  is  a  question  of  fact,  and  from  all  the  evidence  in  the 
claim  the  Department  finds  that  said  cohabitation  in  Cornelia,  Ga., 
was  intended  by  the  parties  as  a  matrimonial  relation,  and  holds  that 
claimant  is  the  widow  of  the  vsoldier,  and  her  child,  having  been  recog- 
nized by  the  soldier  during  said  cohabitation  and  up  to  his  death  as 
his  child,  is  for  pensionable  purposes  the  legitimate  child  of  the 
soldier. 

For  the  reasons  above  stated  the  action  appealed  from  is  reversed. 


minors— title— act  june  «7,  1890- widows. 

Minors  of  Aaron  L.  Brann. 

The  mother  of  the  claiming  children  is  still  living,  having  married  the  soldier 
subsequent  to  the  passage  of  the  act  of  June  27,  1890 ;  remarrying  one  Cleer 
probably  early  in  the  year  1908.  She  has  no  title  under  the  act  of  June  27, 
1890,  but  she  has  a  status  as  his  widow,  under  the  general  law,  from  his 
death  up  to  the  time  of  her  remarriage.  The  minors'  declaration  under  the 
actof  June  27, 1890,  was  filed  before  the  remarriage  of  their  mother.  tHeld: 

1.  Claimants  have  no  title  under  the  declaration  in  question. 

2.  No  individual  who  has  a  direct  or  collateral  right  to  pension,  whether  proved 

or  otherwise,  can  divest  himself  or  herself  of  such  right  for  the  purpose  of 
bestowing  it  uix)n  another  whose  title  is  a  contingent  one. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

April  30,  1909. 

Charles  C,  et  al.,  as  children  of  Aaron  L.  Brann,  formerly  a  pri- 
vate in  Company  B,  Second  Indiana  Volunteer  Cavalry,  filed  their 
application  under  the  act  of  June  27,  1890  (26  Stat.  L.,  182),  on 
April  16,  1906,  claim  being  rejected  June  12, 1908,  on  the  ground  that 
the  widow  of  the  soldier  was  alive  and  holds  title  to  pension  under 
the  general  law.    An  appeal  was  entered  June  26, 1908. 

This  soldier  enlisted  December  25,  1863 ;  was  discharged  July  22, 
1865,  being  a  pensioner  under  the  general  law  at  $12  per  month,  and 
dying  March  6,  1906. 

The  mother  of  these  children,  Mattie  E.,  was  married  to  the  soldier 
October  16,  1893,  evidently  at  the  age  of  13  years,  and  at  some  un- 
known date,  probably  in  the  early  part  of  1908,  she  remarried,  and 
she  is  now  known  as  Mattie  E.  Cleer.    In  an  affidavit  filed  January 
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30,  1908,  she  states  that  the  direct  and  immediate  cause  of  the  death 
of  her  soldier  husband  was  from  disease  of  service  origin,  and  she  be- 
lieves that  such  fact  can  be  established.  On  April  13,  1908,  she  filed 
another  affidavit  to  the  effect  that  she  has  never  made  any  claim  for 
pension  by  reason  of  her  marriage  with  the  soldier,  and  that  she  has 
no  intention  of  filing  such  a  claim.  By  reason  of  the  last  affidavit 
the  attorney  in  the  case  contends  that  title  should  be  in  the  children 
from  the  date  of  the  filing  of  their  declaration,  on  April  16,  1906. 

Inasmuch  as  the  mother  of  these  children  married  the  soldier  in 
question  subsequent  to  the  passage  of  the  act  of  June  27,  1890,  supra, 
she  has  no  title  under  said  act  by  virtue  of  the  express  terms  of  that 
act.  She  has  remarried  since  the  death  of  the  soldier,  and  her  title  to 
pension  under  the  general  law  has  thus  been  extinguished  from  the 
date  of  such  remarriage,  but  she  has  a  status  as  the  widow  of  the  sol- 
dier from  the  time  of  his  death  up  to  the  date  of  her  remarriage  with 
Cleer,  and  it  is  possible  for  such  a  status  to  ripen  into  a  title.  It  is 
true  she  disclaims  any  intention  to  profit  by  such  a  status,  but  it  is 
extremely  doubtful  if  she  can  make  a  waiver  such  as  she  attempts  to 
do  as  would  be  sound  in  law.  The  department  will  not,  until  circum- 
stances necessitate,  discuss  at  any  length  the  proposition  as  to  whether 
or  not  she  could  disclaim  title  to  pension,  thereby  vesting  it,  so  to 
speak,  in  her  children ;  but  it  has  no  hesitancy  in  stating,  in  the  pres- 
ent case,  that  all  pension  legislation  points  strongly  to  the  effect  that 
no  individual  who  has  a  direct  or  collateral  right  to  a  pension, 
whether  proved  or  otherwise,  can  divest  himself  or  herself  of  such 
right  for  the  purpose  of  bestowing  it  upon  another  whose  title,  in  any 
event,  is  a  contingent  one. 

The  widow  in  this  case  is  attempting  by  an  indirect  method,  by 
way  of  waiver  and  disclaimer,  to  convey  all  her  rights  to  pension 
to  the  claimants,  but  this  she  can  hardly  do.  Even  if  she  could, 
ministerially,  she  could  not  thereby  pass  her  title  to  the  children. 
The  law,  and  the  law  alone,  bestows  a  title,  and  there  appears  to  be 
no  statutory  provision  for  a  minor's  title  under  such  circumstances 
as  are  present  in  this  case. 

A  most  careful  examination  has  been  made  of  the  published  opin- 
ions of  the  department  without  revealing  one  which  is  exactly  on 
all  fours  with  the  present  one.  Enough,  however,  has  been  said  by 
the  department  in  the  last  twelve  years  to  demonstrate  that  a  minor's 
title,  under  either  the  general  law  or  the  act  of  June  27,  1890,  is  a 
contingent  one,  the  various  contingencies  existing  under  the  pecu- 
liar circumstances  and  status  of  the  case  according  to  the  facts  shown. 

It  is  admitted,  as  heretofore  stated,  that  the  mother  of  these  chil- 
dren has  no  title  under  the  act  of  June  27,  1890,  but  it  does  not  nec- 
essarily follow  that  the  children  have  no  title  under  this  act.  On 
the  contrary,  they  might,  under  certain  circumstances,  have  titl 
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but  that  would  be  when  their  mother  had  no  title  under  any  law, 
or  having  title  had  extinguished  it  under  the  law.  Her  remarriage 
has  settled  the  question  for  the  present  as  to  any  title  under  the 
general  law  after  the  date  of  her  remarriage,  but  she  has  still  a  pen- 
sionable period  under  said  law  which  would  run,  provided  the  nec- 
essary facts  were  established,  from  the  date  of  the  soldier's  cjeath 
up  to  the  date  of  her  remarriage. 

The  fatal  point  in  the  present  case  is  that  the  children's  declaration 
was  filed  before  the  date  of  her  remarriage,  for  on  such  date  the  chil- 
dren's title  was  the  contingent  one,  and  the  contingency  which  would 
place  title  in  them,  viz,  remarriage  of  the  mother,  had  not  yet  taken 
place.  Had  this  declaration  not  been  filed  until  after  the  remarriage 
of  their  mother,  there  could  be  no  question  but  what  the  minors  would 
have  status  under  the  act  of  June  27,  1890,  for  the  reason  that  the 
pensionable  period  of  the  mother  under  the  general  law  ended  at 
the  date  of  her  remarriage ;  and  inasmuch  as  the  pension  to  the  chil- 
dren would  not  commence  until  after  the  date  of  her  remarriage,  no 
double  pension  could  have  been  paid. 

For  the  benefit  of  the  claiming  children,  whose  attorney  does  not 
seem  to  have  grasped  the  true  situation,  it  is  stated  that,  providing  the 
necessary  facts  are  established,  they  have  title  under  the  act  of  June 
27,  1890,  from  any  date  on  which  a  declaration  is  filed  under  said  act 
after  the  date  of  the  remarriage  of  their  mother. 

As  heretofore  stated,  there  appears  to  be  no  direct  holding  upon 
the  identical  issue  involved  in  the  present  appeal,  but  reference  is 
hereby  made  to  certain  cases  which  are  in  line  with  the  principles 
herein  enunciated:  Christenia  Rebenstorf,  guardian  (15  P.  D.,  28)  ; 
minor  of  Edward  Plount  (14  P.  D.,  428),  and  minors'  cases  therein 
cited. 

The  precise  statement  in  the  terms  of  the  rejection  to  the  effect 
that  the  widow  claims  title  under  the  general  law  is  misleading  as  to 
fact.  She  does  not  claim  title  in  the  manner  and  within  the  meaning 
that  such  phrase  is  used  in  pension  claims,  but,  on  the  contrary,  says 
she  will  not  claim  it.  She  states  she  believes  there  is  title  under  the 
general  law,  and  seeks  to  divest  herself  of  it  in  favor  of  the  minors; 
but  her  title  must  be  extinguished  in  manner  provided  by  law 
before  the  minors  can  successfully  assert  their  title,  and  this  has  not 
been  done.  It  is  reiterated  that  the  minors'  title  is  a  contingent  one, 
and  the  contingency  must  happen  in  order  that  the  title  pass.  The 
contingency  had  not  happened  when  the  minors  filed  the  present 
declaration. 

The  pensionable  title  in  the  widow  under  the  general  law  not  hav- 
ing been  extinguished,  the  rejection  of  the  minors'  claim  under  the 
act  of  June  27,  1890,  was  proper,  and  the  action  complained  of  is 
sustained. 
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service— texas  volunteers-acts  of  may  80,  1908,  and  july  «t, 
1892— indian  wars-mexican  marauders-texas  rangers. 

Samuel  S.  Gholson. 

The  military  service  required  by  the  act  of  May  30,  1908,  to  give  to  the  sur- 
viving officers  and  enlisted  men  of  the  Texas  Volunteers,  who  served  in 
defense  of  the  frontier  of  that  State  against  Mexican  marauders  and  Indian 
depredations  from  the  year  1855  to  the  year  1860,  inclusive,  a  pensionable 
status,  is  a  service  of  thirty  days  in  the  military  service  of  the  United 
States ;  or  that  the  Government  of  the  United  States  recognized  such  service 
therein  as  a  United  States  service  by  reimbursing  the  State  of  Texas 
therefor. 

The  military  service  required  by  the  act  of  May  30,  1908,  must  be  such  service 
as  would  have  been  recognized  as  a  pensionable  service  under  the  pro- 
visions of  the  act  of  July  27,  1892,  if  the  Texas  Volunteers,  referred  to  in 
the  act  of  May  30,  1908,  had  been  specifically  included  in  said  act  of  July 
27,  1892;  or  such  required  service  in  said  organization  for  which  the  United 
States  Government  has  reimbursed  the  State  of  Texas,  as  evidenced  by  the 
muster  rolls  and  vouchers  on  file  in  the  War  Department. 

The  proof  in  the  present  claim  does  not  show  that  the  service  rendered  by  this 
claimant  was  a  pensionable  service  within  the  provisions  of  said  acts. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

April  30,  1909, 

Samuel  S.  Gholson,  alias  Samuel  Gholson,  filed  in  the  Bureau  of 
Pensions  on  June  30,  1908,  an  application  for  pension  under  the  pro- 
visions of  the  act  of  May  30,  1908,  alleging  that  he  had  enlisted  and 
served  in  Capt.  John  Williams's  Second  Company  of  Texas  Volun- 
teers (Texas  Rangers),  from  October  IG,  1858,  to  March  2,  1859,  in 
defense  of  the  frontier  of  that  State  against  Mexican  marauders  and 
Indian  depredations,  and  had  been  honorably  discharged  from  said 
service. 

This  application  for  pension  was  rejected  on  December  9,  1908, 
upon  the  ground  that  said  claimant  had  no  title  to  pension  under  the 
provisions  of  said  act,  since  it  was  not  shown  by  the  official  records 
that  the  State  of  Texas  had  ever  been  reimbursed  by  the  United 
States  for  the  said  military  service  alleged  to  have  been  rendered  by 
him. 

From  this  action  appeal  was  taken  on  March  11,  1909,  assigning 
the  following  errors : 

First.  In  rejecting  the  application  for  tlie  reason  given,  that  the  official  rec- 
ords fail  to  show  that  the  State  of  Texas  has  been  reimbursed  by  the  United 
States  on  account  of  the  service  alleged. 

Second.  In  holding  that  reimbursement  to  Texas  by  the  United  States  for 
service  is  an  essential  to  establish  claimant's  title  to  pension. 

Third.  In  not  extending  to  the  act  of  May  30,  1908,  the  provision  of  the  act 
of  July  27,  1892,  and  authorizing  the  applicant  to  proceed  under  regulations 
prescribed  by  the  Secretary  of  the  Interior  to  establish  his  right  to  a  pensiouxTp. 
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Fourth.  In  holding  that  reimburBement  to  Texas  by  the  United  States,  for 
any  expenditure,  was  necessary  to  establish  the  applicants  title  to  pension. 
Fifth.  In  denying  the  applicant's  application. 

The  act  of  May  30,  1908,  under  which  this  application  for  pension 
is  made,  reads  as  follows: 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  the  provisions,  limitations,  and 
benefits  of  an  act  entitled  **An  act  granting  pensions  to  survivors  of  the  Indian 
wars  of  1832  to  1842,  inclusive,  known  us  the  Black  Hawk  war,  Creek  war, 
Cherokee  disturbances,  and  the  Seminole  war,"  approved  July  27,  1892,  be,  and 
the  same  are  hereby,  extended  from  the  date  of  the  passage  of  this  act  to  the 
surviving  officers  and  enlisted  men  of  the  Texas  Volunteers  who  served  in  the 
defense  of  the  frontier  of  that  State  against  Mexican  marauders  and  Indian 
depredations  from  the  year  1855  to  the  year  1860,  inclusive;  and  also  to  include 
the  surviving  widows  of  such  of  said  officers  and  enlisted  men :  Provided,  That 
such  widows  have  not  remarried :  Provided  further.  That  where  there  is  no 
record  of  enlistment  or  muster  into  the  service  of  the  United  States  In  the 
service  mentioned  in  this  act  the  fact  of  reimbursement  to  Texas  by  the  United 
States,  as  evidenced  by  the  muster  rolls  and  vouchers  on  file  in  the  War 
Department,  shall  be  accepted  as  full  and  satisfactory  proof  of  such  enlist- 
ment and  service:  And  provided  further.  That  all  contracts  heretofore  made 
between  the  beneficiaries  under  this  act  and  pension  attorneys  and  claim 
agents  are  hereby  declared  null  and  void. 

Approved,  May  30,  1908. 

The  act  of  July  27,  1892  (27  Stat  L.,  281),  the  provisions,  limita- 
tions, and  benefits  of  which  are  extended  by  the  act  of  May  30,  1908, 
to  the  class  of  persons  therein  designated,  is  as  follows: 

That  the  Secretary  of  the  Interior  be,  and  he  Is  hereby,  authorized  and 
directed  to  place  on  the  pension  roll  the  names  of  the  surviving  officers  and 
enlisted  men,  including  marines,  mllltla,  and  volunteers  of  the  military  and 
naval  service  of  the  ITnlted  States,  who  served  for  thirty  days  In  the  Black 
Hawk  war.  the  Creek  war,  the  Cherokee  disturbances,  or  the  Florida  war  with 
the  Seminole  Indians,  embracing  a  iwrlod  from  1832  to  1842,  inclusive,  and 
were  honorably  discharged,  and  such  other  officers,  soldiers,  and  sailors  as 
may  have  ix^en  personally  named  in  any  resolutitm  of  Congress  for  any  spe- 
cific service  in  said  Indian  wars,  although  their  term  of  service  may  have 
been  less  than  thirty  days,  and  the  surviving  widows  of  such  officers  and  en- 
listed men :  Provided,  That  such  widows  have  not  remarried :  Provided  further. 
That  this  act  shall  not  apply  to  any  person  not  a  citizen  of  the  United  States. 

Sec.  2.  That  pensions  under  this  act  shall  be  at  the  rate  of  eight  dollars 
per  month,  and  payable  from  and  after  the  passage  of  this  act,  for  and  during 
the  natural  lives  of  the  persons  entitled  thereto. 

Sec  3.  That  before  the  name  of  any  person  shall  be  placed  on  the  pension 
roll  under  this  act,  proof  shall  be  made,  under  such  rules  and  regulations  as 
the  Secretary  of  the  Interior  may  prescribe,  of  the  right  of  the  applicant  to 
a  pension ;  and  any  person  who  shall  falsely  and  corruptly  take  any  oath  re- 
quired under  this  act  shall  be  deemed  guilty  of  perjury ;  and  the  Secretary  of 
the  Interior  shall  cause  to  be  stricken  from  the  pension  roll  the  name  of  any 
Iierson  whenever  it  shall  be  made  to  appear  by  proof  satisfactory  to  him  that 
such  name  was  put  upon  such  roll  through  false  and  fraudulent  representations, 
and  that  such  person  Is  not  entitled  to  a  pension  under  this  act.    The  loss  of 
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the  certificate  of  discharge  shall  not  deprive  any  person  of  the  benefits  of  this 
act,  but  other  evidence  of  service  performed  and  of  an  honorable  discharge 
may  be  deemed  suflicient. 

Sec.  4.  That  this  act  shall  not  apply  to  any  person  who  is  receiving  a  pension 
ct  the  rate  of  eight  dollars  per  month  or  more,  nor  to  any  person  receiving  • 
a  pension  of  less  than  eight  dollars  per  month,  except  for  the  difference  between 
the  pension  now  received   (if  less  than  eight  dollars  per  mouth)    and  eight 
dollars  per  month. 

Sec.  5.  That  the  pension  laws  now  in  force,  which  are  not  inconsistent  or  in 
conflict  with  this  act,  are  hereby  made  a  part  of  this  act,  so  far  as  they  may  be 
applicable  thereto. 

Sec.  6.  That  section  4716  of  the  Revised  Statutes  is  hereby  repealed,  so  far 
as  the  same  relates  to  this  act  or  to  pensioners  under  this  act. 

It  will  be  observed  that  the  first,  second,  and  fourth  of  the  forego- 
ing assignments  of  error  by  the  appellant  raise,  substantially,  the  same 
question,  and  may  be  considered  together. 

The  third  assignment,  that  the  provisions  of  the  third  section  of  the 
act  of  July  27,  1892,  authorizing  an  applicant  to  proceed  under  reg- 
ulations prescribed  by  the  Secretarj-  of  the  Interior  to  establish  his 
right  to  pension,  had  not  been  extended  to  the  act  of  May  30, 1908,  in 
the  adjudication  and  determination  of  the  present  claim,  is  so  pal- 
pably without  merit  as  to  require  but  little  discussion,  and  may  be 
disposed  of  in  few  words. 

The  legal  effect  of  the  language  of  the  act  of  May  30,  1908,  was  to 
extend  to  surviving  officers  and  enlisted  men  of  the  Texas  Volunteers 
who  performed  the  service  within  the  period  therein  designated  all 
the  benefits,  provisions,  and  limitations  of  the  act  of  July  27,  1892, 
among  others  the  provisions  of  section  3  of  said  act,  that  in  establish- 
ing claims  for  pension  thereunder  proof  should  be  made  under  such 
rules  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe. 
In  other  words,  the  proof  in  a  claim  under  the  act  of  May  30,  1908, 
should  be  made  under  the  same  rules  and  regulations  as  the  proof  in 
a  claim  under  the  act  of  July  27,  1892.  The  rules  and  regulations  of 
this  Department  as  to  the  character  and  nature  of  the  proof  required 
in  claims  under  the  act  of  July  27, 1892,  were  extended  to  claims  under 
the  act  of  May  30,  1908,  by  the  express  terms  of  the  latter  act  itself, 
and  no  special  or  particular  rules  and  regulations  as  to  proof,  apply- 
ing only  to  claims  under  the  act  of  May  30,  1908,  were  authorized  by 
the  law,  required  by  the  circumstances  of  the  case,  or  necessary  for 
the  proper  establishment  and  adjudication  of  such  claims. 

The  rules  and  regulations  as  to  proof  in  claims  under  the  act  of 
July  27,  1892,  promulgated  and  prescribed  by  this  Department,  are 
the  general  rules  applicable  to  all  pension  claims  and  enforced  by  the 
Bureau  of  Pensions  in  their  adjudication,  and  the  present  claim  ap- 
pears to  have  been  adjudicated  thereunder. 

One  of  the  most  fundamental  of  these  rules  is,  that  the  service 
required  as  a  condition  of  pensionable  title  in  anv  given  case  muft/^ 
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be  shown  by  record  evidence,  and,  in  the  absence  of  record  evidence 
of  the  service  of  an  organization,  parole  testimony  is  not  admissible 
to  show  the  service  of  the  individual  members  of  such  organization. 
Betsey  Farnsworth  (Schurz,  5  P.  D.,  o.  s.,  445) ;  Harrison  Welton 
(Schurz,  Ibid.,  279) ;  Ellen  Moore  (Kirkwood,  8  P.  D.,  o.  s.,  475)  ; 
Ann  Parker,  widow  of  George  Le  Fevere  (Kirkwood,  9  P.  D.,  o.  s., 
81);  William  Young  (8  P.  D.,  35);  Lenetta  A.  Daughtrey  (15 
P.  D.,  44) ;  Charles  Bolds  (Ibid.,  51).  Accordingly,  this  appellant 
was  called  on  to  establish  his  claim  to  pension  under  the  act  of  May 
30,  1908,  either  by  record  evidence  of  the  service  required,  or  by  a 
record  of  the  fact  that  the  State  of  Texas  had  been  reimbursed  by 
the  United  States  for  said  service,  as  provided  in  said  act,  in  lieu 
of  a  record  of  enlistment  or  muster  into  the  service  of  the  United 
States. 

In  the  present  instance  both  the  Adjutant-General  of  the  Army, 
and  the  Auditor  of  the  Treasury  for  the  War  Department  report  that 
there  are  no  records,  rolls,  or  other  evidence  in  their  respective  offices 
relating  to  the  organization  in  which  it  is  alleged  the  service  of  this 
appellant  was  rendered,  indicating  that  it  was  ever  at  any  time  in 
the  military  service  of  the  United  States,  or  that  the  service  rendered 
therein  by  the  individual  members  of  said  organization  was  rendered 
to,  or  recognized  by,  the  United  States.  In  fact,  it  is  admitted  that 
said  organization  was  one  of  a  number  of  companies  ordinarily  known 
and  called  Texas  Rangers,  which  were  strictly  State  military  or- 
ganizations, in  the  military  service  of  the  State  of  Texas,  and  were 
never  in  the  military  service  of  the  United  States. 

This  state  of  facts  is  clearly  recognized  by  the  language  of  the 
second  proviso  to  the  act  of  May  30,  1908 : 

That  when  there  is  no  record  of  enlistment  or  umster  into  the  service  of 
the  United  States  in  the  service  mentioned  in  this  act,  the  fact  of  reimbursement 
to  Texas  by  the  United  States,  as  evidenced  by  the  muster  rolls  and  vouchers 
on  file  in  the  War  Department,  shall  be  accepted  as  full  and  satisfactory  proof 
of  such  enlistment  and  service, 

and  it  is  under  this  proviso  that,  necessarily,  the  proof  of  the  service 
required  by  the  act  and  alleged  by  this  appellant  must  be  made. 
There  being  no  record  evidence  of  the  service  of  this  organization,  or 
of  the  individual  service  of  this  appellant  therein,  if  he  can  show 
by  the  muster  rolls  of  said  organization  and  the  vouchers  connected 
therewith  on  file  in  the  War  Department  that  the  United  States 
reimbursed  the  State  of  Texas  for  the  service  mentioned  in  said  act 
rendered  by  said  organization  and  by  him  as  a  member  thereof,  this 
fact  shall  be  accepted  in  place  or  in  lieu  of  such  record  as  full  and 
satisfactory  proof  of  such  enlistment  and  service. 

It  is  certainly  clear  that  unless  it  be  shown  in  the  manner  pre- 
scribed that  the  United  States  has  thus  recognized  the  service  ren- 
dered by  this  appellant  in  said  organization  it  can  not  be^admitted, 
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in  the  absence  of  record  of  enlistment  and  service,  to  have  been  fully 
and  satisfactorily  proved  to  have  been  a  pensionable  service  under 
said  act. 

There  is,  however,  no  proof  or  evidence  whatever  furnished  by 
muster  rolls  and  vouchers  of  said  organization  or  of  any  other  kind 
or  character  indicating  that  the  State  of  Texas  has  ever  been  reim- 
bursed by  the  United  States  for  services  rendered  by  the  organization 
to  which  the  appellant  belonged  of  the  character  and  during  the 
period  mentioned  in  the  act  of  May  30,  1908,  or  for  any  such  service 
rendered  by  individual  members  of  said  organization.  On  the  con- 
trary, it  is  shown  by  documentary  and  official  evidence  now  in  the 
possession  of  this  Department,  and  it  is  admitted  by  appellant,  that, 
as  a  matter  of  fact,  no  reimbursement  of  the  State  of  Texas  has  ever 
been  made  by  the  United  States  for  services  rendered  by  the  members 
of  said  organization,  nor  has  said  State  ever  made  any  claim  against 
the  United  States  for  reimbursement  on  account  of  such  services.  It 
is  therefore  impossible  for  this  appellant  to  furnish  the  proof  of 
pensionable  service  under  said  act  which,  in  the  absence  of  a  record 
of  service,  the  proviso  states  shall  be  accepted  as  full  and  satisfactory. 

It  does  appear,  however,  from  the  documentary  evidence  in  pos- 
session of  this  Department,  above  referred  to,  that  reimbursement 
has  been  made  by  the  United  States  to  the  State  of  Texas  of  certain 
sums  expended  by  said  State  in  subsisting  and  maintaining  in  the 
field  the  organization  to  which  the  appellant  belonged  during  the 
period  mentioned  in  said  act,  and  it  is  contended  that  if  it  be  held 
that  it  is  necessary  to  show  reimbursement  of  Texas  by  the  United 
States  on  account  of  said  organization  in  order  to  establish  a  pen- 
sionable service  thereunder,  this  should  be  accepted  as  full  and  sat- 
isfactory proof  of  such  service  and  a  sufficient  compliance  with  the 
terms  of  said  act.  This  contention,  however,  i?  wholly  untenable  for 
two  reasons :  First,  the  fact  that  by  reason  of  some  benefit  that  may 
have  incidentally  accrued  to  the  General  Government  the  United 
States  has  reimbursed  the  State  of  Texas  for  a  portion  of  the  amount 
expended  by  said  State  in  maintaining  and  subsisting  in  the  field  a 
body  of  State  troops  not  in  the  service  of  the  United  States  could 
by  no  possible  or  reasonable  construction  be  held  or  taken  as  an 
acknowledgment  that  said  troops  were  in  the  military  service  of 
the  United  States  or  that  the  service  rendered  was  rendered  to  the 
United  States;  and,  secondly,  the  terms  of  the  proviso  to  the  act  of 
May  30,  1908,  expressly  confine  and  limit  the  reimbursement,  which 
is  to  be  accepted  as  full  and  satisfactory  proof  of  pensionable  service 
thereunder,  to  reimbursement  for  military  services  rendered  and 
nothing  else.    The  language  of  said  proviso  is : 

That  where  there  is  no  record  of  enlistment  or  muster  Into  the  service  of 
the  United  States  in  the  service  mentioned  in  this  act  the  fact  of  reimburse- 
ment to  Texas  by  the  United   States,  as  evidenced  by  the  muster  rolls  am 
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vouchers  on  file  in  the  War  Department,  shall  be  accepted  as  full  and  satis- 
factory proof  of  such  enlistment  and  service. 

It  is  only  the  reimbursement  "  evidenced  by  the  muster  rolls  and 
vouchers  "  that  avails  anything  as  proof  of  enlistment  and  pension- 
able service  under  said  act.  These  "  muster  rolls  and  vouchers  " 
relate  only  to  pay  for  services  rendered  in  the  organizations  of  Texas 
Volunteers  named  in  the  act,  and  have  nothing  to  do  with  and  no 
relation  to  expenditures  for  the  maintenance  and  subsistence  of  said 
organizations.  "  The  fact  of  reimbursement  to  Texas  by  the  United 
States  "  for  maintenance  and  subsistence  of  these  organizations  could 
not  from  the  very  nature  of  the  case  be  "  evidenced  by  the  muster 
rolls  and  vouchers  on  file  in  the  War  Department,"  or*anywhere  el^, 
and,  consequently,  said  fact  by  the  very  terms  of  the  proviso  must  be 
excluded  as  "  full  and  satisfactory  proof  of  such  enlistment  and 
service." 

But,  if  this  appellant  is  unable  to  produce  a  record  of  his  enlistment 
or  muster  into  the  service  of  the  United  States,  or  to  establish  the 
alternative  fact  that  the  State  of  Texas  was  reimbursed  by  the  United 
States  for  the  military  service  alleged  to  have  been  rendered  by  him, 
is  he  thereby  precluded  from  establishing  a  pensionable  service  under 
the  act  of  May  30,  1908,  by  any  other  proof  he  may  be  able  to  pro- 
duce? Is  the  fact,  which  appears  to  be  admitted  in  this  case,  that  the 
State  of  Texas  was  never  reimbursed  by  the  United  States  for  the 
service  alleged  to  have  been  rendered  by  the  appellant  fatal  to  his 
claim  for  pension  under  the  act  of  May  30,  1908?  These  are  the 
questions  raised  by  the  appellant's  first,  second,  and  fourth  assign- 
ments of  error,  above  referred  to,  and  constitute  the  chief  contention 
in  this  case. 

It  is  contended  by  counsel  for  appellant  that  by  the  act  of  May  30, 
1908,  it  was  the  intent  of  Congress  to  provide  a  pension  for  all  men 
who  had  served  in  an  authorized  company  of  Texas  Rangers  for  a 
period  of  thirty  days  during  the  period  mentioned  in  the  act;  that 
this  is  evidenced  by  the  granting  words  of  said,  act,  to  which  is 
attached  no  condition  or  limitation  whatever;  and  that  the  proviso, 
that  where  there  is  no  record  of  enlistment  or  muster  into  the  service 
of  the  United  States  the  fact  of  reimbursement  to  Texas  by  the 
United  States  should  be  accepted  as  full  and  satisfactory  proof  of 
such  enlistment  and  service,  was  merely  a  provision  in  aid  and  for  the 
assistance  of  an  applicant  who  might  be  unable  to  prove  the  service 
required  by  the  act  in  any  other  manner. 

Generally  speaking,  this  contention  is  illogical  and  unsound  on 
its  face.  If  it  was  the  intent  of  Congress  by  this  act  that,  in  the 
absence  of  a  record  of  service,  it  was  open  to  an  applicant  for  pension 
thereunder  to  avail  himself  of  any  proof  and  any  sources  of  evidence 
that  he  was  able  to  produce  to  establish  the  service  required  to  give 
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pensionable  status,  why  the  necessity  of  particularizing,  as  is  done 
in  the  proviso,  the  special  kind  and  character  of  alternative  evidence 
that  shall  be  accepted  as  "  full  and  satisfactory  proof  of  such  enlist- 
ment and  service?  "  Is  not  the  fact  that  the  evidence  which  "  shall 
be  accepted  as  full  and  satisfactory  proof"  of  the  enlistment  and 
service  required  has  been  set  forth  and  specified  in  said  proviso  with 
such  minuteness  and  particularity  of  itself  necessarily  exclusive  of 
all  other  evidence?  Can,  under  the  terms  of  said  proviso,  any  other 
fact,  or  facts,  than  the  "  fact  of  reimbursement "  therein  mentioned, 
and  evidenced  in  the  manner  therein  prescribed,  be  accepted  in  lieu 
or  in  place  of  a  record  of  service?  In  the  opinion  of  the  Department 
this  is  an  instance  in  which  the  doctrine  expressed  by  the  familiar 
legal  maxim,  expressio  unius  est  exdusio  alterivs^  clearly  and  directly 
applies. 

Furthermore,  nothing  could  be  more  unreasonable  and  illogical  than 
to  construe  said  proviso  to  mean,  as  contended  by  attorney  for  appel- 
lant, that  an  applicant  for  pension  under  said  act,  after  having  failed 
to  establish  his  pensionable  service  by  evidence  of  a  secondary  nature 
and  less  probative  force,  could  then,  as  an  alternative,  resort  to  proof 
of  the  primary  and  more  authoritative  character  therein  si)ecified. 
It  is  too  plain  and  evident  for  further  discussion,  from  the  terms  of 
the  act  of  May  30,  1908,  itself,  that  it  is  only  "  the  fact  of  reimburse- 
ment to  Texas  by  the  United  States,  as  evidenced  by  the  muster  rolls 
and  vouchers  on  file  in  the  War  Department,"  and  no  other  or  differ- 
ent fact,  evidenced  in  any  other  manner,  that  can  be  accepted,  in  lieu 
or  in  place  of  a  record  of  service,  as  "  full  and  satisfactory  proof  "  of 
a  pensionable  service  thereunder. 

It  is  contended,  however,  that  the  granting  words  of  the  act  of  May 
30,  1908,  contain  no  condition  or  limitation  whatever,  and  show  an 
intent  to  pension  every  man  who  served  the  required  length  of  time 
in  the  "  Texas  Volunteers  "  during  the  period  mentioned  in  the  act, 
and,  therefore,  any  proof  that  said  service  was  rendered  would  be 
admissible  and  should  be  accepted  as  sufficient  under  the  terms  of  the 
act.  The  granting  words  of  said  act,  taken  by  themselves  and  seg- 
regated from  the  act  of  July  27,  1892,  are  absolutely  inoperative  and 
meaningless.  They  contain  no  grant  of  pension;  they  do  not  pre- 
scribe the  length  of  service  to  be  rendered  to  entitle  to  pension ;  they 
do  not  define  the  character  of  service  to  be  rendered,  nor  how  such 
service  shall  be  terminated.  It  is  only  by  reference  to  the  act  of 
July  27,  1892,  that  said  words  become  clothed  with  any  meaning  or 
force  whatever.  By  the  express  terms  of  the  act  of  May  30,  1908, 
every  provision,  condition,  and  limitation  contained  in  the  act  of  July 
27,  1892,  was  blanketed  upon  and  became  a  part  of  said  act.  The 
pension  granted  by  the  act  of  May  30,  1908,  is  the  pension  provided 
by  the  act  of  July  27,  1892,  the  length  of  service  to  be  rendered,  thfl^ 
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character  of  the  service  (whether  United  States  or  State  service),  the 
nature  of  the  termination  of  said  service,  every  condition  of  pen- 
sionable title,  are  those  prescribed  in  said  latter  act  Reference  to  the 
act  of  July  27,  1892,  shows  that  the  sole  and  only  pensionable  service 
therein  prescribed  is  a  service  of  thirty  days  in  the  military  or 
naval  service  of  the  United  States.  Xo  other  kind  or  character  of 
service  will  entitle  to  pension  under  the  provisions  of  said  act.  These 
provisions  as  to  service  are  simply  extended  by  the  act  of  May  30, 
1908,  to  "  the  surviving  oflScers  and  enlisted  men  of  the  Texas  Volun- 
teers who  served  in  defense  of  the  frontier  of  that  State  against  Mex- 
ican marauders  and  Indian  depredations  from  the  year  1855  to  the 
year  1860,  inclusive,"  without  any  addition,  change,  or  modificati(Hi 
whatever.  It  indubitably  follows,  therefore,  that  the  only  service 
pensionable  under  the  act  of  May  30,  1908,  is  a  service  of  thirty 
days  in  the  military  service  of  the  United  States,  not  in  the  military 
service  of  the  State  of  Texas,  as  an  officer  or  an  enlisted  man  of  the 
organizations  designated,  and  of  the  nature  and  during  the  period 
named  in  said  act.  Such  a  service,  as  we  have  seen,  could  only  be 
proved,  under  the  rules  and  regulations  of  this  Department  which, 
by  virtue  of  the  provisions  of  section  3  of  the  act  of  July  27,  1892, 
were  extended  and  made  applicable  to  the  beneficiaries  under  the 
act  of  May  30,  1908,  by  a  record  of  service  rendered  the  United 
States.  But,  as  has  been  shown  herein  and  is  admitted,  none  of 
the  organizations  of  "  Texas  Volunteers  "  or  Texas  Rangers  were, 
during  the  period  named  in  the  act,  in  the  military  service  of  the 
United  States,  but  were  State  troops  in  the  military  service  of  the 
State  of  Texas  exclusively,  having  been  authorized,  recruited,  or- 
ganized, paid,  and  discharged  by  that  State  alone.  Consequently,  it 
is  not  possible  for  the  surviving  officers  and  enlisted  men  of  said  or- 
ganizations to  CvStablish  by  record  evidence  the  fact  of  a  pensionable 
service  under  the  act  of  May  30,  1908;  that  is,  a  service  of  thirty 
days  in  the  military  service  of  the  United  States,  since,  from  the 
very  nature  of  the  case,  no  such  record  could  exist.  In  recognition 
of  this  fact  the  act  of  May  30,  1908,  provided  that,  in  lieu  or  in  place 
of  such  a  record  of  service,  if  the  fact  be  shown  by  record  evidence — 
that  is,  by  "  the  muster  rolls  and  vouchers  on  file  in  the  War  Depart- 
ment '' — that  the  United  States  in  any  given  case  recognized  the  serv- 
ice rendered  by  a  survivor  of  said  Texas  Volunteers,  of  the  nature  and 
during  the  period  therein  named,  as  a  service  rendered  to  the  United 
States  by  reimbursing  the  State  of  Texas  therefor,  such  fact,  so 
proved,  should  be  accepted  as  full  and  sufficient  proof  that  such 
service  was  rendered  in  the  military  service  of  the  United  States  and 
pensionable  under  said  act. 

It  is  undoubtedly  true  that  to  this  extent  the  proviso  was  in  aid 
of  applicants  for  pension  under  said  act  who  were  unable  to  prove 
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the  service  required  to  give  title  to  pension  thereunder  by  a  record 
of  military  service  rendered  the  United  States,  but  no  further.  The 
act  provides  the  only  possible  way  by  which  an  applicant  for  pension 
under  said  act  can  show  that  his  service  in  the  Texas  Rangers  was 
a  United  States  military  service.  Not  being  able,  from  the  nature  of 
the  case,  to  produce  record  evidence  that  he  was  in  the  military  serv- 
ice of  the  United  States,  the  alternative  is  offered  him  of  showing, 
by  certain  record  evidence,  that  the  United  States  afterwards  recog- 
nized the  service  rendered  by  him  as  United  States  service  by  reim- 
bursing the  State  of  Texas  therefor.  If  he  is  unable  to  avail  him- 
self of  this  alternative  he  fails  to  make  the  proof  of  service  required 
by  the  act,  and  his  title  to  pension  thereunder  necessarily  fails.  What 
proof  could  an  applicant  for  pension  under  the  act  o'f  May  30, 
1908,  offer  to  show  that  his  service  was  rendered  in  the  military 
service  of  the  United  States  other  than  that  specifically  designated 
therein?  Of  what  avail  would  it  be  to  this  appellant  if  he  should 
be  permitted,  as  is  contended  for  by  his  attorney,  to  introduce  the 
testimony  of  his  surviving  officers  and  comrades  to  the  effect  that 
he  served  for  thirty  days  as  a  member  of  Captain  John  Williams's 
Second  Company  of  Texas  Rangers,  during  the  period  between  1855 
and  1860,  in  defense  of  the  frontier  of  the  State  of  Texas  against 
Mexican  marauders  and  Indian  depredations?  Such  testimony  could 
only  show  that  the  appellant  had  rendered  said  service  in  an  organ- 
ization in  the  military  service  of  the  State  of  Texas  and  had  been 
for  that  length  of  time  in  the  military  service  of  that  State,  and  would 
utterly  and  completely  fail  to  meet  the  requirements  of  the  act  of 
May  30, 1908,  which  requires  proof  of  thirty  days'  service  in  the  milir 
tary  service  of  the  United  States,  or  recognition  by  the  United  States, 
in  the  manner  pointed  out  therein,  of  the  service  rendered  as  military 
service  rendered  to  the  United  States. 

In  support  of  his  contention  the  appellant  cites  and  relies  upon 
the  decision  of  this  Department,  rendered  February  28,  1905,  in  the 
claim  of  Thomas  Jefferson  Gregory  (15  P.  D.,  396).  The  Gregory 
decision,  however,  was  rendered  in  a  claim  under  the  provisions  of 
the  act  of  June  27,  1902  (32  Stat  L.,  399),  which  differ  widely  and 
materially  from  those  of  the  act  of  May  30,  1908,  supra,  as  to  the 
service  required  to  give  title  to  pension  thereunder.  The  act  of  June 
27,  1902,  was  likewise  an  act  extending  the  provisions,  limitations, 
and  benefits  of  the  act  of  July  27,  1892,  supra,  to  the  surviving  offi- 
cers and  enlisted  men  of  the  military  and  naval  service  of  the  United 
States  who  served  in  the  several  wars  mentioned  in  said  act,  but  it 
broadened  and  widened  the  terms  of  the  act  of  July  27,  1892,  so  as 
to  include  all  those  who  served  in  said  wars  "  for  thirty  days  or  more 
and  were  honorably  discharged  under  the  United  States  military, 
State,  Territorial,  or  provisional  authorities,"  thus  expressly  placing 
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a  State,  Territorial,  or  provisional  service  of  the  required  length  on 
the  same  plane  with  and  making  it  as  available  for  pensionable  pur- 
poses under  said  act  as  a  United  States  service.  Hence^  a  record  of 
service  in  the  military  service  of  a  State  or  Territory  that  complied 
with  the  requirements  of  said  act  was  as  good  and  sufficient  evidence 
of  a  pensionable  service  thereunder  as  a  record  of  a  like  service  in 
the  military  service  of  the  United  States.  Said  act  also  has  a  similar 
provision  to  that  in  the  act  of  May  30,  1908,  to  the  effect  that — 

Where  there  Is  uo  record  of  enlistment  or  muster  into  the  service  of  the 
United  States  In  any  of  the  wars  mentioned  In  this  act,  the  record  of  pay  by 
the  United  States  shall  be  accepted  as  fuU  and  satisfactory  proof  of  such  enlist- 
meut  and  service. 

In  commenting  on  said  provision  it  was  stated  by  the  Department 
in  the  Gregory  decision  (15  P.  D.,  398) : 

This  provision  does  not  state  that  such  record  is  essential  to  proving  service, 
but  is,  rather.  Incorporated  In  the  act  as  an  aid  to  the  claimant  in  the  event  of 
his  being  unable  to  furnish  other  record  evidence. 

It  is  this  statement  that  appellant's  attorney  urges  as  authority  for 
the  contention  made  in  the  present  claim,  but  it  is  readily  seen  that 
it  utterly  fails  to  sustain  his  position.  It  means  just  what  it  says  and 
nothing  more ;  and  that  is,  that  in  the  event  of  a  claimant  being  un- 
able to  furnish  other  record  evidence  to  prove  his  service  he  can  then 
avail  himself  of  the  record  of  pay,  but  such  record  (of  pay)  is  not 
essential  or  necessary  if  he  can  furnish  other  record  evidence.  It 
does  not  say,  and  it  can  not  be  tortured  into  meaning,  that  if  he  is 
unable  to  produce  either  a  record  of  service  or  a  record  of  pay  he  will 
then  be  permitted  to  establish  a  pensionable  service  under  the  act  of 
June  27,  1902,  by  any  other  evidence  he  might  be  able  to  produce. 
Gregory  was  able  to  and  did  furnish  record  evidence  of  the  required 
service  under  State  authority,  which  was  good  and  sufficient  proof  of 
service  under  the  terms  of  said  act,  and  therefore  it  was  properly  held 
in  said  decision  that  it  was  error  to  reject  his  claim  because  he  had  not 
furnished  the  alternative  proof  of  pay  by  the  United  States. 

By  the  terms  of  the  act  of  May  30,  1908,  a  claimant  is  restricted 
as  to  proof  of  service  to  a  record  of  United  States  service,  or,  fail- 
ing this,  to  the  alternative  proof  therein  designated  of  reimburse- 
ment by  the  United  States  to  Texas  for  his  services.  It  can  be  said,  in 
the  same  sense  in  which  the  statement  quoted  was  made  in  the  Greg- 
ory decision,  that  the  proof  of  reimbursement  on  account  of  service 
is  not  essential  or  necessary  to  proving  pensionable  service  under  the 
act  of  May  30,  1908,  except  in  aid  of  the  claimant  when  he  is  unable 
to  furnish  a  record  of  service.  If  he  has  a  record  of  service,  he  does 
not  need  to  furnish  proof  of  reimbursement;  but  if  he  is  unable  to 
furnish  either,  he  unquestionably  fails  to  establish  his  claim  for  pen- 
sion under  the  requirements  of  said  act.  ^  t 
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This  has  been  squarely  and  directly  held  by  this  Department  in  the 
case  of  Charles  Bolds  or  Bowles  (15  P.  D.,  51),  which  was  a  claim 
under  the  act  of  June  27,  1902.  In  deciding  said  case  the  Depart- 
ment, after  quoting  from  a  former  decision  in  the  case  of  Samuel  T. 
Curtis  (14  P.  D.,  298),  as  follows: 

A  service  pension  under  any  law  must  be  based  upon  sonie  evidence  satisfac- 
tory to  the  Department  showing  that  the  person  claiming  pension  thereunder 
rendered  the  service  alleged. 

said: 

Hence  the  Department  can  see  and  define  but  two  proper  classes  of  evidence 
under  which  a  pensionable  status  may  be  established  under  the  provisions  of  the 
act  of  June  27,  1902.  These  are :  First,  a  record  showing  that  the  claimant  was 
regularly  mustered  in,  sen-ed  thirty  days  or  more,  and  was  honorably  dis- 
charged under  the  United  States  military,  State,  Territorial,  or  provisional 
authority ;  second,  in  the  absence  of  such  a  record  of  service  in  the  Indian  wars 
named  in  the  act,  a  record  of  pay  to  the  claimant  by  the  United  States  shall  be 
deemed  sufficient  evidence  of  such  service  in*  this  class  of  claims. 

So,  under  the  act  of  May  30,  1908,  there  are  but  two  classes  of  evi- 
dence by  which  a  claimant  can  establish  a  pensionable  status :  One,  a 
record  of  the  service  required  in  the  military  service  of  the  United 
States ;  second,  in  the  absence  of  such  a  record,  proof,  in  the  manner 
prescribed,  of  the  reimbursement  on  account  of  such  service  designated 
in  said  act. 

This  appellant  not  having  been  able  to  furnish  either  of  said  classes 
of  evidence  in  support  of  his  claim,  its  rejection  upon  the  ground 
stated  was  sound  and  correct  in  law  and  fact,  and  is  aflBnned  accord- 
ingly. 

skbvicb->var  of  the  rebel.l.10x— third  colorado  cavax.ry— act 
of  june  87,  1890-indian  outbreaks. 

Minors  of  Benjamin  F.  Lewis. 

As  soldier's  entire  service  was  rendered  on  the  western  frontier  against  hostile 
Indians,  and  in  no  way  connected  with  the  suppression  of  the  late  rebellion, 
his  minor  children  have  no  title  to  pension  under  the  act  of  June  27,  1890 
(26  Stat.  L.,  182). 

See  cases  of  minors  of  William  G.  Skinner  (18  P.  D.,  14),  John  J.  Corbin  (18 
P.  D.,  62),  George  W.  Nelson  (17  P.  D.,  224),  and  Zachariah  Little  (17 
P.  D.,  157). 

A8»istant  Secretary  Jesse  E.  Wilson  to  the  Commisioner  of  Pensions^ 

April  30, 1909. 

Benjamin  F.  Lewis,  who  served  as  a  private  in  Company  G,  Third 
Colorado  Cavalry,  from  September  1, 1864,  to  December  29,  1804,  was 
p>ensioned  under  the  second  section  of  the  act  of  June  27,  1890  (26 
Stat.  L.,  182),  at  $8  per  month  from  August  5,  1890,  and  was  in 
receipt  of  pension  under  said  law  at  said  rate  at  the  date  of  his  death, 
November  20,  1896.  uiyuzeuuy ^_jv^v^^lC 
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On  December  24,  1896,  Laura  Lewis,  soldier  s  widow,  filed  a  daim 
for  pension  under  the  third  section  of  said  act  of  1890,  but  the  daim 
was  rejected  January  21, 1909,  on  the  ground  that  claimant's  marriage 
to  soldier  was  subsequent  to  the  passage  of  said  act,  and  on  the  further 
ground  that  soldier  rendered  no  service  in  the  suppression  of  the 
rebellion. 

It  appears,  however,  from  a  note  on  the  jacket  of  the  case  that 
claimant  was  informed  January  30,  1902,  that  she  had  no  title  under 
the  "  new  law  "  (act  of  1890),  as  she  married  soldier  "  too  late." 

On  February  6,  1902,  Laura  Lewis,  as  guardian  of  James  M.  and 
William  E.  Lewis,  minors  of  said  soldier,  filed  a  claim  for  pension 
under  the  said  act  of  June  27, 1890,  which  claim  was  rejected  January 
21,  1909,  on  the  ground  of  '*  no  title,  as  Company  G,  Third  Colorado 
Volunteer  Cavalry,  soldier's  only  contract  of  service,  was  frontier 
service  and  in  no  way  connected  with  the  suppression  of  the  rebellion 
of  the  Southern  States,  and  it  is  therefore  held  he  did  not  serve  in  and 
during  the  late  civil  war  within  the  meaning  of  the  act  of  June  27, 
1890." 

From  this  action  an  appeal  was  filed  March  18,  1909,  assigning 
said  action  as  error. 

The  War  Department  reported  under  date  of  June  6,  1894,  that. 
"  Benjamin  F.  Lewis,  Company  G,  Third  Regiment  Colorado  Cav- 
alry, was  enrolled  September  1,  1864,  and  mustered  out  December  29, 
1864." 

Under  date  of  January  9,  1909,  the  Adjutant-General  reported  as 
follows : 

It  is  shown  by  the  records  that  the  Third  Regiment  Colorado  Cavalry  was 
organized  for  service  against  the  Indians,  and  that  the  organization  served  in 
Colorado  during  the  period  of  its  service,  and  participated  in  engagements  with 
Indians. 

It  has  been  held  by  this  Department  in  a  number  of  published  deci- 
sions that  in  claims  under  the  acts  of  June  27, 1890,  (26  Stat  L.,  182), 
and  February  6, 1907  (34  Stat.  L.,  879),  enlistments  for  frontier  serv- 
ice, and  service  confined  to  the  frontier,  in  no  way  connected  with  the 
suppression  of  the  rebellion  of  the  Southern  States,  though  rendered 
at  a  time  when  the  civil  war  was  in  progress,  was  not  service  in  or 
during  the  late  civil  war  within  the  meaning  of  said  acts.  See  case 
of  George  W.  Nelson  (17  P.  D.,  224). 

In  the  decision  in  the  case  of  William  H.  Kimball  (17  P.  D.,  272), 
promulgated  June  11,  1907,  it  was  noted  that — 

Wlien  title  to  pension  depends  upon  service  in  a  certain  war,  two  things  are 
to   be  considered   in    determining   the  pensionable  character   of  service — the 
purpose  of  the  enlistment  and  the  nature  of  tlie  service  actually  rendered.    The* 
latter,  with  few  exceptions,  is  in  pursuance  of  the  former;  indeed,  it  is  of  great 
probative  force  in  determining  the  puriwse  of  the  enlistment.    C^  rir\n]r> 
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In  the  case  of  Zachariah  Little  (17  P.  D.,  157)  j  a  member  of  Stuff's 
independent  company  Indian  scouts,  Nebraska  Cavalry,  a  claimant 
for  pension  under  the  act  of  June  27,  1890,  it  was,  on  January  31, 
1907,  held: 

Service  "during  the  late  war  of  the  rebellion,"  as  used  in  the  act  of  June  27, 
1890,  means  service  contracted  for  and  rendered  with  reference  to,  and  occa- 
sioned by,  said  war,  and  not  service  rendered  elsewhere  with  reference  to  Indian 
outbreaks  not  historically  connected  with  the  resistance  of  the  South^n  States 
to  Federal  authority,  albeit  said  service  against  the  Indians  was  rendered  at  a 
time  when  the  war  of  the  rebellion  was  in  progress. 

In  another  claim  under  the  act  of  February  6,  1907,  by  a  member 
of  the  same  organization,  viz,  John  J.  Corbin,  decided  March  18, 
1909  (18  P.  D.,  62),  to  appear  in  volume  18,  Pension  Decisions,  it  was 
held: 

Claimant's  entire  service  having  been  rendered  on  the  western  frontier 
against  hostile  Indians,  and  in  no  way  connected  with  the  suppression  of  the 
rebellion  in  the  Southern  States,  does  not  entitle  him  to  the  benefit  of  the  pro- 
visions of  the  act  of  February  6,  1907. 

Also  in  the  claim  of  the  minors  of  William  G.  Skinner,  a  member 
of  Company  D,  First  Battalion  California  Mountaineers  Volunteer 
Infantry,  decided  August  12, 1908  (18  P.  D.,  14),  it  was  held  that: 

As  soldier's  service  had  no  connection  with  the  belligerent  operations,  in 
support  of  the  rebellion  of  the  Southern  States,  but  was  special  service  against 
the  Indians  in  the  Humboldt  district  of  California  and  rendered  entirely  in 
that  State,  it  can  not  be  regarded  as  service  during  the  war  of  the  rebellion, 
within  the  meaning  of  the  act  (June  27,  1890),  and  therefore  is  not  pensionable. 

The  Department  has  had  occasion  to  define  generally  the  meaning 
and  effect  of  the  expression  "  during  the  late  war  of  the  rebellion," 
under  the  act  of  June  27,  1890,  as  early  as  1892  in  the  Rosse  case, 
and  in  1893  in  the  Tallman  case,  and  the  principles  were  afterwards 
amplified  in  the  John  Barleyoung  case  (7  P.  D.,  453).  So  it  will 
be  noticed  that  in  the  early  construction  placed  on  .the  act  of  June 
27,  1890,  the  Department  said : 

It  is  not  believed,  however,  that  Congress  intended  to  pension  those  whose 
rendition  of  service,  military  or  naval,  had  no  connection  whatever  with  the 
belligerent  operations  of  the  war,  was  not  upon  the  theater  of  the  conflict,  and 
had  nothing  to  do  with  the  objects  and  purposes  of  the  war.  To  give  this 
act  such  a  construction  would  result  in  pensioning  a  military  official  stationed 
during  possibly  the  whole  period  of  the  war  in  a  foreign  country,  or  in  a  dis- 
tant locality  of  the  United  States,  engaged  in  the  performance  of  duty  having 
nothing  whatever  to  do  with  the  war. 

Service  pensions  have  been  uniformly  granted  by  Congress  only  in  view  of 
the  fact  that  the  services  were  rendered  In  some  necessary  connection  with, 
and  in  pursuance  of,  the  objects  sought  to  be  attained  by  the  particular  war 
under  consideration,  and  it  is  not  believed  Congress  intended  in  this  case  to 
depart  from  such  uniformity  as  to  create  the  anomalies  and  incongruities  in 
practice  which  would  necessarily  result  therefrom  as  in  the  cases  mentioned.     , 
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Thus  it  will  be  seen  that  service,  military  in  character,  rendered  the 
Federal  Government  synchronously  with  the  progress  of  the  war  of 
the  rebellion  is  not  necessarily  service  rendered  in  or  with  reference 
to  said  war,  and  this  has  been  the  view  of  the  Department  in  all  the 
various  decisions  cited  from  the  Rosse  case  in  1892,  the  Tallman  case 
in  1898,  and  the  Barleyoung  case  in  1894,  to  the  present  time. 

Subsequent  legislation  would  seem  to  confirm  the  Department  in 
the  idea  that  a  proper  construction  was  placed  upon  the  act  of  June 
27, 1890.  If  Congress  had  intended  that  the  construction  should  have 
been  otherwise,  it  would  not,  in  the  act  of  February  6,  1907,  have 
used  the  same  language  as  that  employed  in  the  act  of  June  27,  1890. 
It  must  be  presumed  that  Congress  knew  the  effect  which  such  lan- 
guage had  as  construed  by  the  Department,  and  in  using  similar 
language  it  recognized  that  such  language  would  again  have  the  same 
effect.     This  proposition  is  elementary. 

The  Department's  position  in  its  construction  is  further  fortified 
by  the  fact  that  Congress  in  passing  said  act  of  February  G,  1907, 
announces  in  the  title  thereof  that  it  is  "  An  act  granting  pensions 
to  certain  enlisted  men,  soldiers,  and  officers  who  served  in  the  civil 
war  and  the  war  with  Mexico." 

The  appellants'  case  clearly  comes  within  the  rulings  of  the  cases 
cited.  The  organization  in  which  soldier  served  was  organized  for 
service  on  the  frontier  and  had  no  connection  with  the  war  of  the 
rebellion.  His  service  was  rendered  solely  within  the  State  of 
Colorado  against  hostile  Indians.  The  minors'  claim  was  therefore 
properly  rejected,  and  such  rejection  is  accordingly  affirmed. 


service— acn^s  op  june  87,  1890,  axi>  february  fl,  1ih)7-furix>ugh. 

Joseph  J.Peasley. 

Absence  on  furlough  being  Incompatible  with  the  rendition  of  such  actual 
military  service  as  is  required  by  the  acts  of  June  27,  1890,  and  Februarj- 
6,  1907,  the  i)eriod  so  spent  must  be  deducted  in  computing  the  length  of 
military  service  rendered  pensionable  under  said  acts.  (Joel  S.  Hopkins, 
17  P.  D.,  358.) 

Assistant  Secretary  Jesse  E.  Wilson^  to  the  Commissioner  of  Pen- 
sions^ May  29^  1909. 

This  is  a  motion,  filed  November  27,  1908,  requesting  reconsidera- 
tion of  decision  of  this  Department  of  September  29,  1908,  affirming 
on  appeal  an  action  of  the  Bureau  of  Pensions  of  May  9,  1908,  re- 
jecting the  claim  of  Joseph  J.  Peasley,  late  of  Company  C,  Seventh 
Ohio  Volunteer  Infantry,  for  pension  under  the  provisions  of  the 
act  of  February  6,  1907,  and  the  subsequent  action  of  July  3,  1908, 
dropping  said  soldier  from  the  roll  and  tOTminating  his  pension 
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under  the  act  of  June  27,  1890,  upon  the  ground  that  he  had  not 
rendered  the  ninety  days  of  actual  military  service  during  the  late 
civil  war  required  by  both  of  said  acts  to  entitle  him  to  pension 
thereunder. 

The  decision  referred  to  of  September  29,  1908,  followed  and  was 
based  upon  the  ruling  and  decision  of  this  Department  in  the  claim 
of  Joel  S.  Hopkins  (17  P.  D.,  358),  decided  September  11,  1907, 
which  was,  in  all  respects,  a  similar  case.  In  the  Hopkins  decision 
the  Department  held,  as  in  the  present  claim  in  the  decision  referred 
to,  that  during  the  period  the  soldier  was  shown  by  the  record  to  have 
been  on  furlough,  absent  from  his  command,  he  was  not  rendering 
actual  military  service,  such  as  is  required  by  the  acts  of  June  27, 
1890,  and  February  6,  1907,  absence  on  furlough  being  incompatible 
with  the  rendition  of  such  actual  service,  and  said  period  should  be 
deducted  in  computing  the  length  of  the  military  service  rendered 
pensionable  under  said  acts.  Both  in  the  Hopkins  case  and  in  this 
it  was  found  that,  deducting  the  period  of  time  covered  by  the 
furlough,  there  was  not  ninety  days  of  actual  pensionable  military 
service  rendered,  and  hence  the  action  was  taken  which  was  affirmed 
in  said  decision. 

This  motion  calls  in  question  the  correctness  of  the  conclusions 
announced  in  the  Hopkins  decision,  and  cites  certain  authorities  in 
support  of  the  views  contended  for  therein. 

The  decision  in  the  Hopkins  case  was  one  that  was  most  carefully 
considered  by  this  Department,  and  it  is  deemed  unnecessary  at  this 
time  to  repeat  the  discussion  and  arguments  therein  set  forth  in 
support  of  the  determination  of  the  question  then  reached,  further 
than  to  state  that  the  Department  is  still  of  the  opinion  that  said 
arguments  were  logical  and  conclusive,  and  the  conclusion  arrived 
at  sound  and  correct  both  in  law  and  fact. 

This  motion  calls  attention  to  certain  decisions  of  this  Department 
cited  in  the  Hopkins  decision  as  holding  that  when  a  soldier  is  not 
rendering  actual  military  service  he  is  not  actually  serving,  render- 
ing pensionable  service  w^itliin  the  meaning  of  the  act  of  June  27, 
1890.  It  is  contended  that  the  cases  of  Stephen  Strange  (17  P.  D., 
168),  Samuel  H.  Ellis  (Ibid.,  15),  Marion  V.  Goldsborough  (16 
P.  D.,  197),  Mary  Dasher  (14  P.  D.,  257),  and  others  cited  in  said 
decision,  are  not  applicable  and  in  point  because  the  facts  in  said 
cases  are  not  precisely  similar  to  those  in  the  present  case.  Suffice 
it  to  say,  that  each  one  of  said  cited  decisions  clearly  announce  and 
fully  sustain  the  proposition  above  indicated  in  support  of  which 
they  were  cited  in  the  Hopkins  decision,  and  the  fact  that  they  do 
not  each  present  a  state  of  facts  exactly  similar  to  the  case  now  under 
consideration  is  wholly  immaterial.  Each  one  of  said  decisions  does 
distinctly  hold,  that  when  a  soldier  is  not  rendering  actual  militar 
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service  he  is  not  actually  serving  within  the  meaning  and  intent  of 
the  act  of  June  27,  1890,  and  it  was  for  the  purpose  of  sustaining 
this  point  alone  that  they  were  cited  in  said  decision. 

Exception  is  also  taken  to  the  statement  in  the  Hopkins  decision 
that  "There  is  an  immediate  and  intimate  relation  between  'line 
of  military  duty '  and  the  rendition  of  actual  military  service — ^that 
the  '  line  of  duty '  in  the  service  and  the  rendition  of  actual  military 
service  must  of  necessity  be  coincident  and  coexistent,"  and  the 
argument  drawn  therefrom,  that  a  soldier  while  on  furlough,  not 
being  in  line  of  military  duty,  could  not  then  be  rendering  the  actual 
military  service  required  to  constitute  a  pensionable  service  under 
the  act  of  June  27,  1890,  and  cognate  legislation.  The  position  is 
maintained  in  this  motion  that  "line  of  military  duty"  is  entirely 
distinct  from  and  has  nothing  to  do  with  and  no  place  in  the  deter- 
mination of  the  question  of  a  pensionable  service  under  the  act  of 
June  27,  1890.  In  support  of  this  view  the  decision  of  this  Depart- 
ment in  the  case  of  George  Martin  (5  P.  D.,  334)  is  cited.  But  it 
is  evident  that  the  scope  and  meaning  of  said  decision,  and  of 
numerous  other  decisions  of  the  Department  to  the  same  effect  which 
might  likewise  as  well  have  been  cited,  have  been  utterly  misappre- 
hended. Said  decision  referred  only  to  the  question  of  the  origin 
of  the  disabling  causes  alleged  as  resulting  in  inability  to  earn  a 
support  by  manual  labor  pensionable  under  the  act  of  June  27,  1890, 
and  properly  and  correctly  held  that  "  line  of  duty  "  had  nothing  to 
do  with  said  question  under  the  provisions  of  said  act.  Said  deci- 
sion did  not  hold,  and  no  decision  of  this  Department  has  ever  held, 
that  the  question  of  "line  of  military  duty"  was  eliminated  from 
the  character  of  the  military  service  rendered  by  a  soldier  during  the 
war  of  the  rebellion  by  the  provisions  of  the  act  of  June  27,  1890. 

The  disability  pensioned  by  the  act  of  June  27,  1890,  inability  to 
earn  a  support  by  manual  labor,  need  not  be  shown  to  have  originated 
in  "  line  of  duty,"  but  the  military  service  of  ninety  days  required  by 
said  act  must  be  shown  to  have  been  rendered  "  in  line  of  duty  "  in 
order  to  be  a  pensionable  service.  To  hold  otherwise  would  necessi- 
tate the  anomalous  conclusion  that  a  soldier  while  in  open  and  flagrant 
disobedience  of  lawful  orders,  while  engaged  in  mutinous  resistance 
to  military  authority,  while  in  desertion  from  his  command  was  ren- 
dering actual  military  service  pensionable  under  the  act  of  June  27, 
1890,  or  the  act  of  February  6,  1907. 

The  decision  in  the  case  of  Martin,  and  other  similar  decisions,  has 
no  bearing  whatever  upon  the  questions  considered  and  decided  in 
the  Hopkins  decision. 

The  principal  contention  of  this  motion  is,  however,  that  the 
Hopkins  decision  appears  to  entirely  ignore  the  provisions  of  section 
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4701  of  the  Seviaed  Statutes,  and  said  section  is  quoted,  and  several 
decisions  of  this  Department  construing  the  same  are  cited. 

Here,  again,  there  has  been  an  absolute  misapprehension  of  the 
meaning  of  said  section*  and  the  decisions  thereunder. 

Said  section  provides  that  the  "  period  of  service "  of  all  persons 
entitled  to  the  benefits  of  the  pension  law  shall  be  construed  to  extend 
to  the  time  of  disbanding  the  organization  to  which  they  belonged,  or 
until  their  actual  discharge  from  the  service  for  other  cause,  and  the 
decisions  cited  in  this  connection  merely  hold  that  the  "period  of 
service"  of  any  such  person  can  not  be  curtailed  within  narrower 
limits  than  those  fixed  by  said  section. 

There  is  no  conflict  or  inconsistency  whatever  between  the  provi- 
sions of  section  4701,  Revised  Statutes,  and  the  decisions  of  the 
Department  thereunder,  and  the  Hopkins  decision,  or  the  decision  of 
September  29,  1908,  affirming  the  action  of  tlie  Bureau  of  Pensions 
in  this  case.  Neither  in  the  Hopkins  decision  nor  in  the  decision  in 
this  case  was  there  any  intimation  or  holding  that  the  "period  of 
service  "  of  either  Hopkins  or  this  claimant  terminated  at  any  other 
date  than  the  disbandment  of  their  respective  organizations  and  their 
actual  discharge  from  the  service.  This  question  was  not  involved  in 
either  decision.  There  was  no  doubt  or  controversy  as  to  "  the  period 
of  service"  in  either  case,  but  there  was  a  question  as  to  the  character 
of  the  service  rendered  during  said  "  period  of  service,"  and  whether 
all  of  it  was  of  the  kind  and  character  required  by  the  act  of  June  27, 
1890,  to  constitute  a  pensionable  service  under  its  provisions.  It 
appearing  that  in  each  case  a  large  part  of  the  "  period  of  service  " 
was  passed  while  absent  on  furlough,  the  question  arose  whether  such 
part  could  be  considered  the  actual  military  service  required  by  said 
act,  and  it  was  decided  that  it  could  not. 

Unquestionably,  the  military  service  in  the  general  technical  sense — 
"  the  period  of  service  "  to  use  the  language  of  section  4701,  Revised 
Statutes — of  both  Hopkins  and  this  claimant  extended  to  the  date  of 
their  muster  out  and  the  disbanding  of  their  respective  organizations, 
but  the  time,  during  said  military  service  or  "  period  of  service,"  spent 
on  furlough  was  deducted,  not  because  they  were  not  during  said  time 
in  the  military  service,  but  because  they  were  not  then  rendering  the 
particular  kind  of  service,  the  actual  military  service,  required  by  the 
act  of  June  27, 1890,  to  be  pensionable  thereunder.  If  there  had  been, 
either  in  the  case  of  Hopkins,  or  of  this  claimant,  sufficient  time  be- 
tween enlistment  and  discharge  on  disbandment  of  the  organization 
to  have  left  ninety  days  of  actual  military  service  after  deducting  the 
time  spent  on  furlough,  there  would  have  been  no  doubt  or  question 
as  to  each  of  them  having  had  a  pensionable  service  under  the  acts  of 
June  27,  1890,  and  February  6,  1907.    There  is,  therefore,  manifestly 

Digitized  by  VjOOQIC 


90  .  DECTSTONS   RELATI1«>   TO   PENSIONS. 

no  force  whatever  in  the  contention  of  this  motion  that  the  decision 
in  the  Hopkins  case  and  the  holding  in  this  case  are  in  contraven- 
tion of  the  provisions  of  section  4701,  Revised  Statutes. 

The  Department,  after  careful  reconsideration,  can  discover  no  good 
or  sufficient  reason  for  changing  or  modifying  in  any  respect  the  views 
expressed  or  the  conclusions  reached  in  the  Hopkins  decision,  or  in 
the  decision  in  this  case  of  September  29,  1908,  and,  therefore,  both 
of  said  decisions  will  be  adhered  to,  and  this  motion  is  overruled. 


DEATH-PRESUMPTION  OF  DEATH-EVIDENCE— ACT  OF  MARCH  la,  1896. 

Mary  A.  Redmond  (alleged  widow). 

Soiaier,  a  shiftless,  drunken  person,  abandoned  claimant  and  his  children  in 
May,  1870,  taking  her  watch  and  all  the  money  she  had  saved  and  hid  from 
hini,  and  when  last  seen  by  any  of  his  former  acquaintances  was  in  a  dis- 
tant city  clad  in  the  uniform  of  a  United  States  murine. 

It  is  held  that  soldier's  continued  absence  is  not  **  unexplained,"  and  his  death 
can  not  be  presumed  under  the  act  of  March  13,  1896. 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissioner  of  Pensions^ 

May  20,  1909, 

The  above-named  claimant  on  September  24,  1894,  filed  her  appli- 
cation under  the  act  of  June  27,  1890,  claim  being  rejected  August  IS, 
1908,  on  the  ground  of  no  title,  in  that  the  evidence  failed  to  show  the 
death  of  the  soldier,  and  the  facts  in  the  case  did  not  warrant  a  pre- 
sumption of  his  death.  An  appeal  was  entered  September  22,  1908, 
rejection  was  affirmed  by  departmental  decision  promulgated  October 
27,  1908,  and  this  motion,  filed  May  4,  1909,  is  for  the  purpose  of 
obtaining  a  review  of  said  departmental  decision  upon  the  ground  of 
errors  in  fact  and  law. 

The  motion  is  of  considerable  length,  and  sets  forth  the  following 
errors  of  fact : 

1.  That  there  Is  no  reliable  evidence  that  Philip  0.  Redmond  was  ever  seen 
or  heard  of  after  May  3,  1870. 

2.  That  there  is  no  evidence  at  all,  or  claim  of  evidence,  that  he  was  ever 
seen  once  alive  for  more  than  three  times  seven  years  before  this  claim  was  filed. 

3.  That  there  is  no  actual,  probable,  or  natural  reason  shown  that  he  ever  did 
or  intended,  or  even  expressed  a  determination  or  thought  of  leaving  his  home  or 
family  for  any  cause,  or  that  he  intended  any  act  or  any  showing  of  intending 
such  a  design. 

The  above  are  all  of  the  alleged  errors  in  fact,  the  error  of  law 
alleged  being,  in  brief,  that  in  this  particular  case  a  presumption  of 
death  attaches,  the  Secretary  erring  in  his  holding  the  facts  in  the  case 
insufficient  to  warrant  the  presumption  that  the  claimant's  husband  is 
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In  order  that  a  proper  discussion  may  be  had,  the  salient  facts  in 
the  case  will  be  set  forth : 

Soldier  and  claimant  were  married  in  the  city  of  Lowell,  State  of 
Massachusetts,  on  May  8,  1859.  He  enlisted  July  19,  1862,  was  hon- 
orably discharged  June  11,  1865,  and  on  his  return  from  the  service 
he  went  immediately  back  to  claimant  and  they  continued  to  live  in 
said  Lowell.  Two  children  appear  to  have  been  born  prior  to  his 
enlistment  and  some  four  others  after  his  discharge  from  the  service. 
His  army  experience  rendered  him  dissatisfied  with  his  life,  and,  as 
he  would  not  work  and  support  his  family,  claimant  started  a  small 
grocery  store,  which  she  was  obliged  to  give  up  on  account  of  the 
soldier  spending  all  of  the  proceeds.  Claimant  then  took  up  sewing, 
and  finally  removed  with  her  husband  to  New  Hampshire  and  lived 
with  her  sister,  trusting  that  a  change  of  scene  would  reform  him ; 
but  her  hopes  were  not  fulfilled,  for  during  all  of  the  time  they  lived 
in  the  last-mentioned  State  the  soldier  remained  idle,  refusing  to 
work  and  continuing  a  drunken,  shiftless  life,  although  he  never  ap- 
peared to  have  violently  ill-treated  the  claimant.  Every  kind  of  per- 
suasion was  used  to  induce  the  soldier  to  care  for  his  wife  and  chil- 
dren, but  he  always  felt  insulted  when  asked  to  attend  the  children, 
replying  that  he  would  "  be  damned  if  he  would  go  to  work,  and  he 
would  rather  carry  a  basket  of  rocks  on  his  shoulders  than  to  attend 
to  children."  After  remaining  in  New  Hampshire  for  a  year,  they 
returned  to  Lowell,  and  the  claimant  continued  to  make  their  living  by 
sewing,  her  husband  idling  away  his  time  and  refusing  to  work.  On 
May  2,  1870,  he  left  the  house,  telling  his  little  girl,  who  stood  in  the 
doorway,  that  he  was  going  to  be  shaved,  and  from  that  time  on 
neither  claimant,  nor  any  of  the  children,  nor  any  of  his  relatives 
have  ever  heard  from  him.  Diligent  search  was  made  and  his  mother 
advertised  the  case  in  the  public  press,  but  all  without  success.  His 
health  was  good  after  his  return  from  the  army,  and  when  he  went 
away  from  his  home,  and  no  one  appeared  to  notice  that  he  had  any 
physical  ailment,  save  that  of  intoxication,  though  that  was  most  of 
the  time.  The  soldier  and  the  claimant  were  never  known  to  quarrel 
to  any  extent,  except  over  the  fact  that  he  thought  they  had  too  many 
children,  and  he  is  shown  to  have  constantly  grumbled  over  this.  It 
appears  from  claimant's  own  evidence  that  he  strongly  objected  to  any 
increase  in  the  family,  and  that  his  departure,  in  May,  1870,  was 
about  the  time  that  he  discovered  that  another  child  would  be  born 
after  some  little  time. 

When  he  abandoned  his  home,  he  took  the  claimant's  watch  and  all 
the  money  she  had  saved  up  and  hid,  and  she  discovered  two  days 
after  he  had  gone  that  she  was  absolutely  penniless. 
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All  of  the  above  is  gleaned  from  claimant's  own  statements  to  the 
special  examiner,  and  one  question  asked  by  him  and  her  answer  to 
it  are  worthy  of  insertion  verbatim. 

Q.  Then  it  appears  that  his  disappearance  was  a  premeditated  desertion  of 
you? 

A.  It  looks  that  way;  but  I  kept  my  children  together  and  supported  them. 
It  was  terrible  to  me  to  raise  them  and  then  lose  them  nearly  all.  lie  never  In- 
dicated to  me  by  his  actions  that  he  Intended  to  desert  me,  except  after  I  re- 
fused to  have  miscarriages  for  him  he  seemed  to  be  quiet  and  preoccupied  with 
Ids  thoughts  and  did  not  talk  to  me  much.  Since  then  I  realissed  that  he  was 
mentally  planning  to  desert  me,  but  I  did  not  realize  it  then. 

The  foregoing  are  all  of  the  facts  which  it  will  be  necessary  to  set 
forth  in  order  for  the  proper  understanding  and  discussion  of  this 
case. 

In  his  brief  the  appealing  attorney  argues  that  two  presumptions 
should  arise,  viz. :  A  presumption  of  death  at  the  end  of  seven  years, 
the  other  presumption  being  that  a  person  is  innocent  of  crime  and 
wrong.  He  attacks  the  holding  of  the  Department  in  its  decision  and 
asserts  the  evidence  shows  that,  although  the  soldier  was — 

lazy,  shiftless,  and  irregular  in  his  habits,  he  never  once,  even  by  inference,  dis- 
closed, or  even  intimated,  a  design  or  intention  to  desert  her  or  her  children,  and 
that  in  all  his  efforts  to  cause  her  to  destroy  the  life  of  their  offspring  never 
once  had  he  threatened  or  suggested  the  alternative  that  he  would  avoid  the 
burden  by  desertion ;  that  never  a  suspicion  of  such  conduct  on  the  i>art  of  her 
husband  ever  obtained  or  entered  the  claimant's  mind ; 

and  then  the  question  is  asked:  "What  cause  does  the  Secretary  as- 
sign as  an  explanation  of  his  absence  ?  '^ 

It  is  impossible  to  read  the  evidence  in  this  case,  which  consists 
largely  of  claimant's  own  statements,  without  coming  to  the  fair, 
honest,  and  conscientious  conclusion  that  the  soldier  intentionally  de- 
serted and  abandoned  his  family  in  the  month  of  May,  1870.  He  was 
a  shiftless,  drunken  individual  who  had  no  thought  or  care  for  his 
family,  save  to  be  supported  by  his  wife.  He  resented  children  being 
born  to  them  and  had  but  one  idea  of  life,  and  that  was  his  own  pleas- 
ure without  any  exertion  on  his  part.  The  burden  of  supporting  the 
family  did  not  rest  upon  him,  in  his  opinion,  but  upon  the  claimant, 
and  he  rebelled  against  any  attempt  on  her  part,  or  on  the  part  of 
relatives,  to  compel  him  to  work.  The  appealing  attorney  states,  as 
to  this  crucial  part  of  the  whole  testimony,  that  the  soldier  never  once 
even  by  inference,  disclosed  or  intimated  a  design  or  intention  of  de- 
serting this  claimant ;  and  this  squarely  in  the  face  of  claimant's  own 
statement  that  she  was  satisfied  his  abandonment  and  desertion  were 
deliberately  planned.  Can  any  other  possible  conclusion  be  reached, 
under  the  facts  of  this  case,  than  that  the  soldier  willfully,  inten- 
tionally, and  with  premeditation  deserted  this  claimant  and  her 
children? 
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A  presumption  of  death  is  a  legal  pi-esuinption  arising  from  facts 
in  evidence,  and  under  the  above-stated  facts  the  Department  is 
asked  to  apply  the  legal  presumption^  of  death  to  the  case  and  hold 
that  the  soldier  is  dead,  thereby  giving  this  claimant  a  pensionable 
status  as  his  widow. 

The  necessary  facts  to  be  shown  in  order  that  a  presumption  of 
death  may  attach  in  pension  claims  are  plainly  set  forth  in  the  act 
of  March  13,  1896,  which  reads  as  follows: 

That  in  considering  ciaims  filed  nuder  the  pension  laws  the  death  of  an  en- 
listed man  or  officer  shall  be  considered  as  sufflcioitly  i^roved  if  satisfactory 
evidence  is  produced  establishing  the  fact  of  the  continued  and  unexplained 
absence  of  such  enlisted'  man  or  officer  from  his  home  and  family  for  a  period 
of  seven  years  during  which  i)eriod  no  intelligence  of  his  existence  shall  have 
been  received; 

and  it  is  remarked  in  this  particular  that  the  language  of  .the  act  is 
but  a  restatement  of  the  rule  laid  down  in  the  leading  case  of  Davie 
V.  Briggs  (97  U.  S.,  628)  viz: 

The  general  rule  undoubtedly  is  that  a  person  shown  not  to  have  been  heard 
of  for  seven  years  by  those,  if  any,  who,  if  he  had  been  alive,  would  naturally 
have  heard  of  him,  is  i)resuraed  to  be  dead,  unless  the  circumstances  of  the  case 
are  such  as  to  account  for  his  not  being  heard  of  without  assuming  his  death. 

It  is  perhaps  wise  at  this  juncture  to  discover  the  exact  purport  of 
the  presumption  invoked  in  this  case,  it  being  again  remarked  that  a 
presumption  of  (Jeath  is  a  disputable  presumption  of  law  which 
arises  from  facts  in  evidence.  Mr.  Best,  in  his  work  on  presumptions, 
describes  a  presumption  in  general  as  being — 

An  inference  affirmative  or  disaffirmatlve  of  the  truth  or  falsehood  of  any 
proposition  or  fact  drawn  by  a  process  of  probable  reasoning  in  the  absence  of 
actual  certainty  of  its  truth  or  falsehood,  or  until  such  a  certainty  can  be 
ascertained. 

And  presumptions  of  fact  are  described  as-— 

inferences  as  to  the  existence  of  some  fact  drawn  from  the  existence  of  some 
other  fact;  inferences  which  common  sense  draws  from  circumstances  usually 
occurring  in  such  cases. 

In  speaking  of  presumptions  of  fact  in  general,  Mr.  Greenleaf  says 
(1  Greenleaf  on  Evi.,  sec.  44) : 

They  are,  in  truth,  but  mere  arguments,  of  which  the  major  premise  is  not  a 
rule  of  law ;  they  belong  equally  to  any  and  every  subject-matter,  and  are  to  be 
judged  by  the  common  and  received  tests  of  the  truth  of  propositions  and  the 
validity  of  arguments;  they  dei)end  upon  their  natural  force  and  efficacy  in 
generating  l)elief  or  conviction  in  the  mind,  as  derived  from  those  connections, 
which  are  shown  by  experience,  irrespective  of  any  legal  relations.  They  differ 
from  presumptions  of  law  in  this  essential  respect,  that  while  those  are  reduced 
to  fixed  rules  and  constitute  a  branch  of  the  particular  system  of  jurisprudence 
to  which  they  belong,  these  merely  natural  presumptions  are  derived  wholly  and 
directly  from  the  circumstances  of  the  particular  case,  by  means  of  the  common 
experience  of  mankind,  without  the  aid  or  control  of  any  rules^  of^Jaw  whatev^.|^ 
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Applying,  then,  these  definitions  of  presumptions,  together  with  the 
act  cited  and  the  rule  laid  down  in  Davie  v.  Briggs,  supra,  the  Depart- 
ment is  called  upon  to  discover,  from  the  evidence,  and  all  that  the 
evidence  leaves  as  convictions  to  the  mind,  whether  or  not  satisfactory 
evidence  has  been  produced  establishing  the  continued  and  unex- 
plained absence  of  Redmond  from  his  home  and  family  for  seven  or 
more  years;  and  if,  under  the  circumstances,  there  are  any  persons 
who  naturally  would  have  heard  from  him,  or  if  the  circumstances 
surrounding  the  whole  history  of  the  case  are  such  as  to  account  for 
his  not  having  been  heard  of  without  assuming  his  death. 

It  is  first  remarked  in  discussing  the  evidence  in  the  case  that  Red- 
mond's departure  from  home  can  not,  candidly,  be  said  to  be  unex- 
plained. His  reason  for  going  away  from  claimant  and  his  family 
is  plainly  patent ;  that  he  had  plenty  of  cause  in  his  own  mind  for  his 
departure  can  not  be  disputed.  Neither  can  it  be  that  when  the  aus- 
picious time  came  for  him  to  take  his  departure  he  made  use  of  it. 

It  would  also  appear  that  the  same  reasons  which  originally 
induced  him  to  depart  would  cause  him  to  continue  his  absence.  He 
had  no  special  love  for  his  wife  or  offspring,  and,  while  it  is  not 
shown  that  he  was  brutal  toward  them,  in  the  ordinary  sense  of  the 
word,  yet  it  is  most  conclusively  demonstrated  that  his  sense  of  duty 
toward  his  family  was  entirely  wanting,  and  that  his  habits  had 
broken  up  any  affection  that  he  might  have  had  originally.  It  would 
seem,  then,  to  the  reasonable  mind  that  Redmond's  desertion  and  con- 
tinued absence  are  fully  accounted  for.  The  foundation  of  the  rule 
of  law  in  cases  where  presumption  of  death  is  successfully  invoked  is 
laid  in  the  natural,  inherent,  and  instinctive  love  that  all  persons  have 
for  those  near  and  dear  to  them,  and  in  the  general  observance  of  all 
their  duties  to  bear  the  responsibilities  of  the  domestic  relations  cast 
upon  them  while  living  in  a  state  of  civilization.  Buckler  et  al., 
Minors  (11  P.  D.,  234). 

There  is  no  natural  presumption  that  a  husband  or  wife  will  desert 
or  abandon  one  another;  in  fact,  the  presumption  is  quite  the  other 
way.  If  a  normal  condition  of  the  domestic  relation  is  shown,  or  the 
circumstances  are  such  whereby  it  might  be  reasonably  inferred  that 
it  was  normal,  the  presumption  must  be  squarely  against  any  inten- 
tion to  desert  or  to  abandon  when  one  merely  departs  from  his  home. 
But  when  it  is  in  evidence,  or  may  reasonably  be  inferred  from  the 
evidence,  that  the  domestic  relation  was  abnormal;  that  the  husband 
had  no  enduring  love  for  his  wife  and  children,  was  unwilling  to  bear 
the  lightest  burden  or  responsibility  connected  with  the  family,  and 
resented  any  attempt  on  the  part  of  his  family  or  others  to  make  him 
realize  his  duties  as  a  husband  and  father;  and,  further,  when  it  is 
shown  in  evidence  that  he  became  angry  with  his  wife  when  she 
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would  not  do  away  with  expected  offspring,  then  it  must  surely  be 
said  that  the  domestic  relation  had  reached  a  high  degree  of  abnor- 
mality, and  the  conclusion  must  be  reached  that  when  such  an  indi- 
vidual leaves  his  home  and  family,  taking  every  cent  of  money  with 
him  and  leaving  them  penniless,  that  it  is  a  case  of  willful,  premedi- 
tated desertion. 

Such  being  the  presumption  of  fact,  or  inference  drawn  from  the 
evidence  in  this  case,  where  is  there  room  for  a  legal  presumption  of 
death  to  arise  under  the  act  of  Congress  cited  or  the  ruling  in  Davie 
V.  Briggs.  Redmond's  departure  and  continued  absence  is  well  ex- 
plained and  all  the  circumstances  of  the  case  are  such  as  to  account 
for  his  not  having  been  heard  of,  certainly  by  his  wife  and  children. 

There  is  but  one  other  phase  of  the  case  which  requires  any  discus- 
sion, and  that  arises  from  the  question  made  necessary  by  the  act  of 
Congress  and  the  ruling  of  the  Supreme  Court,  viz. :  Aside  from  his 
wife  and  children,  are  there  any  other  parties  who  would  naturally 
have  heard  of  him  ?  A  decided  negative  must  be  the  answer,  for  it  is 
not  shown  that  he  had  any  special  love  or  regard  for  any  of  his  rela- 
tives, neither  is  it  shown  that  he  had  any  friend  or  intimate  whom  he 
would  desire  should  know  concerning  his  whereabouts.  On  the  con- 
trary, he  does  not  appear  to  have  had  any  special  acquaintances,  and 
his  whole  life  after  his  return  from  the  army  was  not  such  as  would 
cause  him  to  have  any  particular  friend  or  friends  whom  he  would 
desire  to  have  know  of  his  doings  after  he  deserted  his  family.  It^is 
true  that  there  is  some  good  evidence  that  he  was  seen  by  an  ac- 
quaintance, shortly  after  his  desertion,  in  the  uniform  of  a  United 
States  marine,  while  patrolling  at  the  gate  of  the  Charlestown  Navy- 
Yard.  There  is  doubtless  truth  in  this  evidence,  but  it  is  not  of 
enough  moment  to  have  any  great  bearing  on  the  case. 

The  foundation  upon  which  to  build  a  presumption  of  death  is  ab- 
solutely wanting  in  this  case.  All  of  the  facts  are  against  such  a 
presumption  and  it  would  be  the  purest  kind  of  fallacy  for  such  a 
presumption  of  law  to  attach,  for  it  would  be  squarely  against  and 
in  defiance  of  the  direct  evidence  in  this  case.  Wliether  or  not  Red- 
mond is  dead  is  an  open  question.  But  all  of  the  facts  which  would 
be  necessary  to  warrant  a  presumption  of  death  are  wholly  wanting 
in  this  case.  The  Department  can  not  presume  his  death  under  the 
terms  of  the  act  of  Congress,  or  the  rule  laid  down  in  Davie  v.  Briggs, 
and  inasmuch  as  Redmond  was  known  to  be  alive  on  May  3,  1870,  the 
presumption  of  law  is  that  he  is  alive  to-day.  It  will  not  do  to  stretch 
a  presumption  of  law  beyond  that  point  where  the  facts  allow  it.  A 
presumption  of  fact  is  a  logical  deduction,  and  from  that  logical  de- 
duction a  legal  presumption  arises. 

One  other  point  on  this  motion  deserves  attention,  and  that  is  as 
to  the  effect  of  the  various  citations  made  by  appellant.     These  cita-j 
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tions  are  largely  to  the  effect  that  under  the  facts  in  evidence  the  bur- 
den of  proof  is  on  the  Government  to  show  that  Redmond  is  alive. 
This  position  is  clearly  untenable,  for  the  reason  that  the  burden  of 
proof  in  a  pension  claim  is  never  on  the  Government;  and,  further, 
that  if  it  were,  it  could  not  be  in  the  case  under  discussion,  because 
the  claimant  has  not  made  out  such  a  case  as  to  shift  the  burden  of 
proof  from  herself. 

After  a  very  careful  consideration  of  all  the  facts  in  this  case,  and 
applying  the  particular  law  to  those  facts,  as  it  is  incumbent  upon 
the  Secretary  to  do  by  reason  of  the  act  of  Congress  invoked,  the  de- 
partment finds  no  error  of  law  or  of  fact  in  its  previous  decision,  and 
this  motion  is  accordingly  overruled. 


IiEGlTIMACY-MAKRIA<iE— NK^V    YORK— AGB    OF    CONSENT— VOIDABLE 
MARRIAGE-SECTIOy  4701,  REVISBI>  STATUTES. 

Minors  or  Amos  Baker. 

The  mother  of  thone  clniiuant8  contracted  iu  1886.  when  she  was  under  14  years 
of  age,  a  marriage  in  the  State  of  New  Yorlc,  by  the  laws  of  which  State 
such  marriage  was  voidable  only  for  her  nonage,  and  only  void  from  the 
date  of  a  decree  so  declaring  it. 

No  such  decree  having  ever  been  rendered  as  to  her  said  marriage,  her  subse- 
quent marriage,  in  1891,  in  that  State  to  the  soldier  herein  was  null  and 
void  ab  initio,  and  said  children  born  of  the  latter  marriage  can  not  be 
*  considered,  under  section  4704,  Revised  Statutes,  legitimate  for  p^islonable 
puri)ose8. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

May  29, 1909. 

On  June  (>,  1907,  claim  No.  870,99()  was  filed  by  Matilda  Baker  as 
guardian  of  Richard,  Victor,  Sarah,  and  Edward  Baker,  minor  chil- 
dren of  Amos  Baker,  deceased,  of  Company  C,  One  hundred  and 
forty-second  New  York  Infantry,  claiming  pension  under  the  act  of 
June  27,  1890.  Said  claim  was  rejected  July  20,  1908,  on  the  ground 
the  marriage  to  the  soldier  of  the  mother  of  said  children  was  void, 
"  as  she  had  a  lawful  husband,  Layton  Brace,  living  and  undivorced 
at  the  time  of  said  marriage  and  till  time  of  soldier's  death.  She 
never  became  the  soldier's  legal  wife,  and  the  minor  claimants  are 
not  pensionable  as  his  legitimate  children." 

In  appeal  filed  March  16,  1909,  it  is  variously  contended  that  the 
said  prior  marriage  was  not  by  an  official  having  authority  to  per- 
form the  ceremony ;  that  said  Brace  and  said  children's  mother  never 
lived  together,  and  such  marriage  was  never  consummated  and  was 
only  a  schoolgirl  and  schoolboy  episode,  she  being  less  than  14  years 
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old  and  he  only  a  few  years  more ;  that  he  married  again  and  "  in  all 
probability  obtained  a  divorce"  if  he  considered  it  a  marriage;  that 
such  marriage  was  without  consent  of  parents;  and  that  testimony 
"  tending  to  show  a  prior  marriage  was  given  by  enemies;"  that  "in 
view  of  the  fact  the  boy  who  ran  away  with  Matilda  Baker  (the 
mother)  is  dead  "  such  children  are  legitimatized. 

Few  of  these  contentions  have  any  force  or  any  basis.  It  is  shown 
by  the  testimony  both  of  said  Matilda  Baker  and  of  her  mother  and 
of  said  Layton  Brace  that  a  ceremony  of  marriage  was  duly  performed 
in  about  1886,  in  the  State  of  New  York,  by  one  supposed  to  be,  and 
acting  as,  a  justice  of  the  peace,  and  there  is  nothing  whatever  in  the 
case  tending  to  show  this  was  not  a  validly  performed  celebration  of 
marriage. 

The  evidence  tends  to  show  said  Matilda  Baker  was  then  but  13 
years  old,  and  that  she  and  said  Brace  separated  after  a  few  months 
only  of  cohabitation  and  before  she  had  attained  her  fourteenth  year. 
She  denies  any  cohabitation,  but  he  testifies  to  it  and  others  also 
testify  to  it. 

No  divorce  from  this  marrige  was  ever  procured  by  either  of  the 
patries,  each  being  told,  they  say,  by  a  lawyer  that  none  was  needed 
because  the  marriage  was  void  for  her  nonage.  Both  remarried  ac- 
cordingly, she  to  the  soldier  on  April  5,  1891,  in  the  same  State, 
wherein  also  he  died  September  13,  1906,  leaving  the  minor  children 
above  named  and  said  Matilda  Baker  as  his  widow,  whose  claim  for 
his  accrued  pension,  however,  was  rejected  July  15,  1908,  on  the 
ground  she  was  not  lawfully  married  to  him. 

In  New  York  State  the  marriage  of  a  party  under  the  statutory 
age  of  consent  is  not  void  but  only  voidable,  and  when  avoided,  by 
proper  proceeding  in  court,  is  void  only  from  the  date  of  a  decree  so 
declaring  it.  This  was  held  by  the  Department  in  the  case  of  Sally 
A.  Fuller  (10  P.  D.,  238),  upon  the  authority  of  the  decision  of  the 
New  York  court  of  appeals  in  the  case  of  Price  v.  Price  (124  N.  Y., 
598). 

No  application  appears  to  have  ever  been  made  to  have  said  former 
marriage  herein  declared  void,  and  it  remained,  therefore,  throughout 
the  soldier's  life,  and  yet  is,  a  subsisting  valid  marriage  in  con- 
sequence of  which  the  marriage  to  the  soldier  was  null  and  void 
ab  initio  under  the  laws  of  that  State  (Katie  Smith,  9  P.  D.,  199), 
and  these  children  can  not  be  considered,  under  section  4704,  Kevised 
Statutes,  his  legitimate  children  for  pensionable  purposes. 

Rejection  of  the  appealed  claim  is  affirmed. 
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ditision  op  pensiok—act  of  march  3,  18»»-noticb  to  tab33 
testimony— notice  by  spbciax<  e3camineb. 

Bond  v.  Bond. 

The  notice  to  claimant  and  pensioner,  or  tlieir  respective  attorneys,  of  the  tak- 
ing of  testimony  by  a  special  examiner  in  claims  for  division  of  pension 
arising  under  the  second  and  third'  provisos  of  the  act  of  March  3,  189D, 
should  clearly  and  definitely  Indicate  the  place  where,  and  the  time  when 
such  examination  Is  to  be  held. 

A  notice  by  the  special  examiner  which  states  that  he  will  "on  the  13"  of 
March,  1909,  and  continuing  thereafter  as  long  as  may  be  necessary,  at 
Washington,  D.  C,  and  elsewhere,  if  necessary,  conduct  a  special  examina- 
tion of  the  aforesaid  pension  claim  is  fatally  defective  as  failing  to  indicate 
the  hour,  or  the  locality  in  Washington,  D.  C,  where  the  special  examina- 
tion was  to  be  held. 

A  claim  for  division  of  pension  under  the  act  of  March  3,  1899,  is  not  a  pension 
claim  but  is  a  claim  for  division  of  pension  in  the  nature  of  a  suit  at  law  for 
money,  brought  by  the  claimant  against  the  pensioner,  and  the  law  of  due 
notice  should  be  strictly  observed. 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissioner  of  PensionSj 

June  30,  1909. 

Mrs.  Fannie  Bond^  api>ealed  May  18, 11)09,  from  the  Bureau  action 
of  April  22,  1909,  wherein  her  application  filed  August  3,  1908,  for 
one-half  the  peasion  of  her  husband  George  W.  Bond,  late  private, 
Signal  Corps,  United  States  Army,  and  a  pensioner  at  $20  per  month 
under  Certificate  No.  173092,  was  rejected  upon  the  ground  that  she 
had  failed,  after  special  examination,  to  establish  that  she  is  in  neces- 
sitous circumstances  within  the  meaning  of  the  act  of  March  3,  1899. 
Other  points  reserved. 

Appellant  contends  in  her  said  appeal — 

1st.  That  the  Ooniniissioner  of  l^eiisious  erred  in  holding  that  she  is  uot  now 
In  necessitous  circumstances. 

2d.  That  the  proof  tal^en  to  establish  that  fact  was  uot  taken  in  her  presence 
and  she  had  no  opi)ortunlty  to  see  and  meet  the  witnesses  face  to  face,  as  she 
is  informed  and  believes  she  is  entitled  to  under  the  rules  and  practice  of  your 
Department. 

3d.  That  she  was  not  informed  of  the  time  and  place  where  the  witnesses  of 
her  husband  would  be  called  upon  to  give  their  testimony. 

4th.  That  the  siiecial  examiner  who  had  charge  of  this  case  did  uot  serve 
iU)on  her  notice  as  to  the  time  and  place  where  the  witnesses  of  her  husband 
would  be  produced  for  examination,  nor  was  she  given  an  opportunity  to  be 
present  either  in  person  or  by  counsel  to  cross-examine  these  witnesses,  all  of 
which  she  is  informed  and  believes  she  was  entitled  to  under  the  rules  and 
I)ractice  of  the  Department. 

5th.  That  neither  she  nor  her  counsel  was  served  w:ith  proper  notice,  or  with 
such  notice  as  is  required  by  the  practice  of  your  Department.  And  the  notice 
which  was  mailed  to  her  was  not  properly  directed  to  her  In  her  name,  but  was 
sent  in  the  name  of  Fannie  Brown,  and  received  too  late  by  both  herself  and 
counsel  to  both  or  either  to  be  present  on  the  day  deslgnatedfor  the  taking 
of  the  testimony  of  her  husband's  witnesses.  uiymzeuuyCjOOQlC 
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eth.  That  8be  is  able  to  furnish  the  testimony  of  witnesses  which  will  dis- 
prove the  testimony  of  the  witnesses  tliat  she  is  not  now  In  necessitous  cir- 
cumstances, if  any  such  testimony  was  offered  and  taken,  and  of  which  she  has 
not  any  knowledge  concerning. 

7th.  That  the  said  decision,  ruling,  and  decision  of  the  Ck)mmissloner  of  Pen- 
sions does  her  great  injustice,  and  she  asks  that  the  same  may  be  set  aside, 
and  that  her  case  may  be  reopened  for  the  purpose  of  taking  the  testimony  of 
additional  witnesses  which  can  sustain  her  position  that  she  is  In  necessitous 
circumstances,  which  privilege  was  denied  her  by  reason  of  the  Imperfect  notice, 
and  from  the  fact  it  was  received  at  too  late  an  hour  to  be  present  at  such 
hearing. 

8th.  That  her  counsel  Informs  her  that  he  did  not  receive  the  notice  to  be 
present  at  the  taking  of  the  testimony  of  her  hu8band*s  witnesses  until  after 
the  testimony  had  been  taken,  and  consequently  he  was  not  present  represent- 
ing her  at  the  taking  of  the  same. 

She  now  believes  that  she  is  entitled  to  such  action  by  your  Department  as 
will  secure  her  right  and  justice. 

Pensioner,  by  Messrs.  Wm.  Fletcher  &  Co.,  his  attorneys,  in  answer 
to  said  appeal  contends  that — 

The  Pension  Bureau  rejected  the  claim  of  appellant  April  22,  1909,  on  the 
ground  that  she  was  not  in  necessitous  circumstances,  and  therefore  this  is  the 
only  point  that  is  properly  at  issue  In  this  matter. 

The  testimony  filed  in  this  case  shows  that  appellant  is  a  fortune  teller  or 
palmist  and  has  no  property  or  income  other  than  that  derived  from  above- 
mentioned  profession.  Surely  such  testlmany  Is  not  sufficient  to  show  that 
appellant  is  in  need  of  food,  clothing,  or  medical  attendance,  and  as  a  matter 
of  fact  the  business  or  profession  of  fortune  telling,  although  somewhat  ques- 
tionable, is  generally  understood  to  be  quite  lucrative.  This  appellant  appears 
to  be  only  39  years  of  age  and  doubtless  in  good  health,  and  If  she  does  not 
find  the  business  of  fortune  telling  profitable,  she  ap[)ears  to  be  In  a  ix)sitiou 
to  take  up  some  other  line  of  work. 

Appellant  has  failed  utterly  to  show  necessitous  cireumstauci*8,  and  therefore 
is  not  entitled  to  one-half  of  her  husband's  pension. 

Her  contention  that  she  was  not  properly  served  with  notice  of  the  hearings 
in  this  case,  because  the  letter  or  notice  was  addressed  to  her  as  Fannie  Brown, 
does  not  appear  to  be  well  founded,  as  the  notice  was  duly  received  and  ac- 
cepted by  her.  There  Is  a  paper  on  file  in  the  case,  dated  March  11,  1909,  noti- 
fying appellant  of  the  proiK>8ed  special  examination,  and  she  stated  that  she 
desired  the  examination  to  begin  at  once,  waiving  further  notice,  and  in  view 
of  the  record  in  the  case  it  would  seem  that  she  was  estopped  from  making 
any  complaint  of  informality  or  insufficiency  of  notice  of  the  special  exami- 
nation. 

We  also  Invite  attention  of  the  Dei«rtment  to  the  deposition  of  A.  M.  Legg, 
who  appeared  as  attorney  for  appellant,  in  which  he  stated  that  he  desired  the 
claim  adjudicated  on  the  testimony  on  file,  and  in  view  of  this  statement  it 
must  be  assumed  that  appellant  did  not  care  to  or  could  not  Introduce  any  fur- 
ther testimooy  In  support  of  her  claim. 

It  appears  from  the  files  and  records  in  this  case  that  on  October 
8,  1908,  a  special  examination  was  ordered  by  the  Bureau  of  Pen- 
sions, in  view  of  the  conflicting  and  unsatisfactory  evidence  as  to 
claimant's  good  moral  character  and  necessitous  cirQ]^|§J^|T^§?^ywil^ 
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it  was  directed  that  "  both  claimant  and  pensioner  should  be  advised 
of  the  time  and  place  of  holding  said  special  examination  and  all  of 
their  rights  and  privileges  thereunder  should  be  made  fully  known  to 
them." 

In  pursuance  to  said  Bureau  order  the  special  examiner  on  March 
11,  1009,  at  Washington,  D.  C.,  sent  the  following  notice  of  special 
examination  to  the  pensioner: 

You  are  hereby  notified  that,  by  order  of  the  Commissioner  of  Pensions,  the 
undersigned  wiil,  on  the  15th  day  of  March,  A.  D.  1909,  and  continuing  there- 
after as  long  as  may  be  necessary,  at  Pension  Office,  Washington,  D.  C,  and 
elsewhere  if  necessary,  conduct  a  special  examination  of  the  aforesaid  pension 
claim,  at  which  time  and  place  all  available  and  material  witnesses  will  be 
heard. 

And  you  are  further  notified  that  you  have  the  privilege  of  being  present, 
in  person  or  by  attorney,  during  said  special  examination,  and  of  cross-examin- 
ing said  witnesses  and  of  introducing  any  material  evidence  on  your  own  behalf 
if  you  so  desire. 

Pensioner  on  March  14,  1909,  acknowledged  receipt  of  the  notice 
and  requested  the  examination  to  begin  "  on  the  15th  day  of  March, 
1909." 

On  the  same  date  and  place,  March  11,  1909,  Washington,  D.  C, 
the  special  examiner  sent  the  like  notice  to  claimant  except  the  date 
on  which  the  special  examination  was  to  commence  was  given  as 
the  "  13th  day  of  March,  1909,"  and  the  place  where  it  was  to  be  con- 
ducted as  "  Washington,  D.  C" 

To  this  notice  is  appended  an  acknowledgment  of  its  receipt  with 
the  request  that  the  examination  "  begin  at  once,  waiving  further 
notice,"  signed  by  claimant,  but  not  dated. 

Where,  under  such  a  notice  to  claimant  and  a  similar  indefinite 
notice  to  the  pensioner,  in  which  the  time  when  the  examination  was 
to  be  held  was  stated  as  "  March  15,  1909,"  and  the  place  "  at  the 
Pension  Office,"  the  examination  was  commenced  on  March  12,  1909, 
throe  days  prior  to  the  date  specified  in  the  notice  to  the  pensioner,  the 
examination  so  commenced  was  irregular  and  unauthorized  and  the 
effect  w^as  to  deprive  him  of  the  right  of  due  notice  and  the  right  to  be 
present  and  interrogate  and  cross-examine  claimant* 

While  the  Bureau  action,  based  upon  the  testimony  thus  irregularly 
taken  was  in  pensioner's  favor  and  he  was  therefore  not  damaged 
thereby,  yet  in  case  the  Bureau  action  should  be  reversed  on  appeal, 
on  the  merits,  the  pensioner  could,  on  motion  for  review,  raise  the 
question  of  want  of  notice  and  the  Department  would  be  compelled 
to  pass  upon  it. 

Claimants  and  pensioners  are  entitled  to  due  notice  of  the  time, 
day,  and  hour,  when  and  location  where  the  special  examination  is 
to  be  held,  in  division  of  pension  cases  arising  under  the  act  of  March 
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3,  1899,  as  when  a  special  examination  is  held  they  have  the  right 
to  be  present  and  interrogate  and  cross-examine  each  other  and  their 
respective  witnesses.     Nutt  v,  Nutt  (14  P.  D.,  338). 

Claimant  appears  to  have  had  no  notice  of  the  time  and  place  of  the 
examination  of  pensioner  and  his  witnesses,  was  not  present  and  did 
not  waive  her  right  to  be  present  and  interrogate  or  cross-examine 
him  or  his  witnesses,  and  it  was  therefore  error  on  the  part  of  the 
Bureau  to  adjudicate  her  claim  upon  the  testimony  thus  irregularly 
taken. 

On  "  March  12,  1909,  at  Washington  City,  D.  C,"  one  day  prior 
to  the  date  named  in  the  notice  to  claimant,  and  three  days  prior  to 
the  date  named  in  the  notice  to  pensioner,  the  special  examiner  com- 
menced said  examination  by  taking  the  testimony  of  claimant.  So 
far  as  the  records  in  the  case  disclose,  the  pensioner  had  no  notice 
of  the  taking  of  said  testimony  on  March  12,  1909,  was  not  present 
at  the  examination  in  person  or  by  attorney,  and  neither  claimant 
nor  any  of  her  witnesses  who  were  subsequently  examined,  were 
interrogated  or  cross-examined  by  him,  nor  did  he  waive  his  right 
to  be  present.  So  far  as  the  examination  of  claimant  and  her  wit- 
nesses were  concerned,  it  appears  to  have  been  a  strictly  ex-parte 
examination,  of  which  neither  the  pensioner  nor  his  attorney  had 
notice. 

On  March  15,  1909,  at  "  Washington  City,  D.  C,"  but  whether  at 
the  "  Pension  Office,"  as  stated  in  the  notice  to  pensioner,  does  not 
appear,  pensioner's  testimony  was  taken  by  the  examiner  and  the 
testimony  of  his  witness  was  subsequently  taken  from  time  to  time 
until  April  6,  1909,  when  claimant's  attorney  testified  as  follows: 

As  the  attorney  of  Mrs.  Fannie  Bond,  I  have  heard  the  testimony  of  William 
Brown,  an  Inm^ite  of  the  United  States  Soldiers*  Home,  and  he  has  alleged 
that  he  has  repeatedly  had  sexual  intercourse  with  her  since  her  husband 
deserted  her.  This  she  denies  under  oath.  Is  a  man  who  voluntarily  comes 
forward  and  testifies  to  such  an  act  against  a  poor  woman  worthy  of  belief? 
His  statements  are  not  and  can  not  be  corroborated.  Michael  J.  Hnckett  and 
his  wife  Ella,  and  Catharine  and  Charles  Veith,  have  each  testified  that  they 
saw  Mrs.  Fannie  Bond  at  a  lawn  party  under  the  influence  of  liquor.  This 
my  client  denies.  Suppose  their  statements,  were  true,  she  was  at  the  time 
either  Mrs.  Fannie  Le  Roy  or  Mrs.  Fannie  Bond,  the  wife  of  this  pensioner. 
He  condoned  any  offense  that  she  may  have  committed  or  have  been  charged 
with  by  living  with  her  after  the  time  mentioned  as  husband  and  wife,  and 
also  it  appears  from  their  testimony  that  they  employed  Mrs.  I^  Roy  as  Mrs. 
Fannie  Bond  to  appear  at  their  lawn  party,  as  a  fortune  teller,  which  seems 
to  be  unquestionable  evidence  that  they  believed  her  to  be  a  respectable  woman. 
As  to  the  testimony  of  Mrs.  Lucy  Smith,  a  colored  servant  who  was  dismissed 
by  my  client,  I  have  but  little  faith  in  its  truthfulness,  and,  in  fact,  I  do  not 
believe  that  there  is  any  truth  in  it  that  is  derogatory  to  Fannie  Bond. 

We  claim  that  we  have  shown  by  the  evidence  of  a  large  number  of  her 
neighbors,  friends,  and  associates,  who  have  been  in  the  habit  of  constantly 
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visiting  her  house,  that  she  is  a  woman  of  good 'moral  character  in  the  com- 
munity in  which  she  resides  and  is  in  necessitous  circumstances,  and  we  desire 
the  claim  adjudicated  on  the  testimony  now  on  file. 

A  careful  and  painstaking  review  of  all  the  evidence  presented  by  this  pen- 
sioner fails  to  show  a  particle  of  evidence  against  the  reputation  of  my  client's 
good  moral  character  since  the  date  her  husband  left  her,  and  I  question  any 
evidence  that  appears  against  her  prior  to  that  date. 

This  deposition  is  mainly  an  argument  on  the  part  of  claimantls 
attorney,  and  the  latter  portion  appears  to  be  in  the  handwriting  of 
the  attorney  and  is  evidently  not  in  the  handwriting  of  the  special 
examiner. 

The  impropriety  of  permitting  an  attorney  to  make  a  sworn  argu- 
ment and  embody  it  as  evidence  in  a  special  examination  in  a  claim 
of  this  nature  is  apparent. 

It  is  to  be  noted  that  the  attorney  only  admits  having  heard  read 
the  testimony  of  one  William  Brown,  and  while  he  states  that  he 
desires  the  claim  adjudicated  on  the  testimony  "  now  on  file,"  it  does 
not  follow  that  this  referred  to  the  testimony  taken  by  the  special 
examination,  as  that  testimony  was  not  filed  in  the  Bureau  until 
April  10,  1909,  four  days  after  his  deposition.  There  is  nothing  in 
the  attorney's  deposition  or  argument  indicating  that  he  or  his  client 
waived  their  right  to  notice  of  the  examination  of  the  pensioner  and 
his  witnesses  or  their  right  to  be  present  and  cross-examine,  other 
than  the  fact  that  he  did  not  take  any  exception  thereto. 

The  ex-parte  testimony  filed  by  claimant,  as  well  as  her  testimony 
and  the  testimony  of  her  witnesses  indicate  that  claimant  is  a  woman 
of  good  moral  character  and  in  necessitous  circumstances,  while  the 
ex-parte  testimony  filed  by  pensioner,  as  well  as  the  testimony  of  his 
witnesses  before  the  special  examiner,  as  clearly  indicate  the  con- 
trary. It  would  appear,  therefore,  that  this  is  peculiarly  a  case  in 
which  both  parties  should  have  been  accorded  the  fullest  and  freest 
opportunity  of  cross-examination,  as  it  is  often  by  this  means  only 
that  the  facts  in  the  case  can  be  discovered  and  disclosed. 

The  notice  to  claimant  and  pensioner,  or  their  respective  attorneys, 
of  the  taking  of  testimony  by  a  special  examiner  in  cases  arising 
under  the  first,  second,  or  third  provisos  of  the  act  of  March  3,  1899, 
should  clearly  and  definitely  indicate  the  place  where  and  the  time 
when  such  examination  is  to  be  held. 

A  notice  by  the  special  examiner  which  states  that "  the  undersigned 
will  on  the  13th  day  of  March,  A.  D.  1909,  and  continuing-  there- 
after as  long  as  may  be  necessary  at  Washington,  D.  C,  and  else- 
where if  necessary,  conduct  a  special  examination  of  the  aforesaid 
pension  claim,"  is  defective  as  failing  to  indicate  the  hour  or  time 
of  day  or  the  locality  in  Washington.  D.  C,  when  and  where  the 
special  examination  was  to  be  held. 
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As  stated  in  the  case  of  Van  Houten  v.  Van  Houten  (12  P.  D., 
157),  "  To  adjudicate  upon  the  legal  rights  of  a  person  without  notice 
is  obnoxious  to  all  sense  of  justice  and  a  violation  of  the  fundamental 
underlying  American  jurisprudence."  As  stated  by  the  United 
States  Supreme  Court  in  the  case  of  Simon  v.  Croft  (182  U.  S.,  427), 
"  The  essential  elements  of  due  process  of  law  are  notice  and  an 
opportunity  to  defend."  See  also  on  the  question  of  notice  the  cases 
of  Millard  v.  Millard  (12  P.  D.,  163) ;  Hogg  v.  Hogg  (13  P.  D., 
206),  and  Elliott  v.  Elliott  (14  P.  D.,  472). 

Tliere  are  also  other  objections  to  the  form  of  the  notices  sent  by 
the  special  examiner  in  this  case.  In  both  the  notices  claimant  was 
designated  as  the  "  deserted  wife  "  of  pensioner,  which  would  indi- 
cate that  the  Bureau  had  either  passed  upon  the  question  of  deser- 
tion or  that  desertion  had  been  conceded,  whereas  the  question  of 
marital  desertion  on  the  part  of  pensioner  was  not  even  alleged  by 
claimant  in  her  declaration,  was  not  an  issue  in  the  case,  and  was  not 
the  subject  of  investigation,  the  special  examination  having  been 
ordered  "  to  determine  whether  or  not  the  claimant  is  a  woman  of 
good  moral  character  and  in  necessitous  circumstances." 

Another  error  in  the  notices  consisted  in  confounding  a  claim  for 
division  of  pension  with  a  "  pension  claim,"  as  this  claim  was  des- 
ignated in  the  notices.  The  failure  to  observe  the  proper  distinction 
between  these  two  classes  of  claims  resulted  in  the  reversal  of  the 
Bureau  action  in  the  case  of  Davis  (10  P.  D.,  236)  as  early  as  June 
10,  1899,  and  it  has  been  uniformly  held  by  the  Department  that 
claims  under  the  first  three  provisos  of  the  act  of  March  3,  1899, 
are  not  pension  claims;  that  the  act  does  not  grant  a  pension  and 
that  no  claim  for  pension  can  be  based  thereon.  See  Davis  r.  Davis 
(10  P.  D.,  403) ;  John  C.  Hobson,  deceased  (11  P.  D.,  49) ;  Hender- 
shott  V.  Hendershott  (14  P.  D.,  130);  Burdette  v.  Burdette,  alias 
Oakley  (Ibid.,  146) ;  Wardwell  v.  Wardwell  (Ibid.,  234,  240) ;  Turner 
V.  Turner  (15  P.  D.,  132),  and  Shockey  v.  Shockey  (16  P.  D.,  400). 

It  was  therefore  not  only  misleading  but  a  misstatement  of  fact 
to  designate  claimant  as  the  "  deserted  wife,"  and  the  claim  as  a 
"  pension  claim,"  which  latter  error  doubtless  arose  from  the  fact 
that  the  form  of  notice  in  a  pension  claim  was  used  by  the  examiner. 

In  future  a  form  of  notice  adopted  for  use  in  claims  for  division 
of  pension  arising  under  the  act  of  March  3,  1899,  and  conforming 
to  the  requirements  of  this  decision  as  to  notice  of  time  and  place, 
should  be  used  by  special  examiners  in  all  cases  arising  under  said 
act. 

A  claim  for  division  of  pension  under  the  act  of  March  3,  1899, 
is  not  a  pension  claim,  but  has  uniformly  been  known  and  designated 
!)y  the  Department  as  a  claim  for  division  of  pension,  and  as  a  claim 
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in  the  nature  of  a  suit  at  law  for  a  sum  of  money  brought  by  the 
claimant  against  the  pensioner,  and  the  law  of  due  notice  should 
therefore  be  strictly  observed. 

In  view  of  the  errors  resulting  from  the  manner  in  which  the 
special  examination  in  this  case  was  conducted,  as  herein  specified, 
another  special  examination  should  be  ordered,  of  which  the  parties 
should  have  due  notice,  and  for  that  purpose  the  case  is  made  special. 

The  merits  of  this  claim  are  not  considered  or  in  any  manner 
passed  upon  by  the  Department  at  this  time,  the  only  question  de- 
cided being  one  of  Bureau  practice  in  cases  arising  under  the  act  of 
March  3,  1899. 

As  the  Bureau  erred  in  adjudicating  the  claim  upon  testimony 
irregularly  taken,  the  action  from  which  claimant  appealed  is 
reversed. 


service— acrr  of  june  27,  1890— second  unitel)  states  volunteer 
ixfantiiy— avar  of  the  rebellion. 

Bradford  H.  Nicholson. 

SoIdier^B  service  was  what  is  commonly  known  as  "  frontier  serTice,"  being  in 
nowise  connected  witli  the  purposes  or  belligerent  operations  of  the  war  of 
the  rebellion.  Held:  No  title  (Barleyoung,  7  P.  D.,  453;  Nelson,  17  P.  D., 
224). 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissioner  of  Pensions^ 

July  31, 1909. 

Bradford  H.  Nicholson,  formerly  a  private  in  Company  C,  Second 
United  St&tes  Volunteer  Infantry,  being  a  pensioner  under  the  act  of 
♦Tune  27,  1890,  at  $12,  had  his  name  dropped  from  the  roll  on  May 
26,  1909,  after  due  notice,  on  the  ground  he  did  not  serve  the 
requisite  ninety  days  during  the  war  of  the  rebellion,  his  service  being 
wholly  frontier  service.  Xo  evidence  was  filed  in  rebuttal,  and  an 
appeal  was  entered  June  14,  1909. 

The  action  complained  of  was  taken  under  the  departmental  de- 
cision in  the  case  of  George  W.  Nelson  (17  P.  D.,  224),  and  the  appeal, 
together  with  its  accompanying  letter,  contends  that  the  previous 
ruling  of  the  Secretary  of  the  Interior  is  erroneous  and  should  now 
be  overruled,  certain  arguments  being  used  wherein  said  ruling  is 
claimed  to  be  clearly  against  the  intent  of  the  law. 

The  undisputed  facts  in  this  case  are  as  follows:  Claimant  enlisted 
as  a  private  in  Company  B,  Third  Confederate  Cavalry,  C.  S.  A., 
on  August  19,  18G3,  for  the  war ;  was  captured  by  the  federal  forces 
at  Van  Buren,  Ala.,  June  15,  18G4 ;  was  confined  at  Rock  Island,  111., 
as  a  prisoner  of  war,  at  which  place  he  enlisted  on  October  6,  1864, 
in  Company  C,  Second  United  States  Volunteer  Infantry,  being  regu- 
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larly  discharged  therefrom  at  Fort  Leavenworth,  Kans.,  November 
7,  1865.  Claimant  admits,  and  history  sustains  him,  that  his  federal 
service  was  confined  to  what  is  commonly  called  "  frontier  service," 
and  consisted  in  suppressing  outbreaks  of  the  Apaches,  Comanches, 
and  other  hostile  Indian  tribes. 

There  is  no  issue  as  to  fact^  the  question  to  be  decided  being  wholly 
as  to  the  construction  of  certain  language  used  in  the  joint  resolution 
of  July  1,  1902,  and  as  to  its  bearing  on  other  legislation,  both  prior 
and  subsequent  to  its  date;  and  it  may  be  stated  at  the  outset  that 
the  sole  controversy  is  as  to  whether  the  service  of  the  claimant  was 
of  such  nature  and  character  as  to  give  him  a  pensionable  status 
wholly  by  reason  of  his  service  in  the  federal  army  during  the  war 
of  the  rebellion.  The  distinction  between  the  pensionable  status  of 
a  soldier  as  under  the  general  law  or  as  relating  to  what  is  commonly 
known  as  a  "  service  pension  "  is  too  well  tmderstood  to  be  made  a 
part  of  the  necessary  discussion,  it  being  remarked  that  the  within 
soldier  bases  his  claim  for  pension  not  by  reason  of  disability  con- 
tracted or  incurred  in  his  military  service  but  upon  the  contention 
that  he  served  ninety  days  or  more  in  the  military  service  of  the 
United  States  during  the  war  of  the  rebellion  and  was  honorably  dis- 
charged from  said  service. 

That  the  period  of  his  military  service  was  more  than  ninety  days 
and  that  he  was  honorably  discharged  from  said  service  is  admitted, 
the  issue  thus  being  narrowed  down  to  the  question.  Did  this  soldier 
serve  in  the  military  service  of  the  United  States  "  during  the  war 
of  the  rebellion  "  within  the  meaning  of  such  term  as  used  in  the 
joint  resolution  of  July  1, 1902,  it  being  noted  at  this  point  that  these 
words  as  used  in  said  joint  resolution  are  but  a  restatement  of  the 
identical  words  in  the  act  of  June  27,  1890,  and  which  is  the  parent 
act  so  far  as  the  issue  to  be  decided  is  concerned  ?. 

In  the  year  1892  this  Department  was  called  upon  to  define  the 
meaning  of  the  expression  "  during  the  war  of  the  rebellion  "  as  used 
in  the  act  of  June  27,  1890,  and  it  did  so  cursorily  in  the  decision  in 
t^ase  of  Irving  C.  Rosse  (G  P.  D.,  68),  again  discussing  it  in  1893  in 
the  decision  in  the  case  of  Evelyn  S.  Tallman  (6  P.  D.,  261).  On 
December  8,  1894,  however,  the  ground  was  carefully  gone  over  in^ 
the  decision  in  the  case  of  John  Barley oung  (7  P.  D.,  453),  and  the 
Department  announced  its  views,  the  opinions  therein  expressed  hav- 
ing been  its  guide  and  never  having  been  knowingly  departed  from 
since  the  rendition  of  the  decision.    The  Department  said : 

It  is  not  believed,  however,  that  Congress  Intended  to  pension  those  whose 
rendition  of  service,  military  or  naval,  had  no  connection  whatever  with  the 
belligerent  operations  of  the  war,  was  not  upon  the  theater  of  the  conflict,  and 
had  nothing  to  do  with  the  objects  and  purposes  of  the  war.  To  give  this  act 
such  a  construction  would  result  in  pensioning  a  military  official  stationed  dur- 
ing, possibly,  the  whole  period  of  the  war  in  a  foreign  count^jgng^uJ]^  4LA!^t^^lc 
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1(K'Ulity  of  the  United  Stiites,  engaged  in  t lie  performance  of  duties  hayhig  notb- 
ing  whatever  to  do  with  the  war;  or,  liltewise,  a  person  in  the  naval  service 
who  was  stationed  in  Alaslui  or  elsewhere,  engaged  possibly  in  protecting  t^ahr 
eries,  or  in  the  performance  of  other  ordinary  naval  duties  not  in  any  way  con- 
nected with  the  war.  Service  pensions  have  been  uniformly  granted  by  Oon- 
gress  only  in  view  of  the  fact  that  the  services  were  rendered  in  some  necessary 
connection  with  and  in  pursuance  of  the  objects  sought  to  be  attained  by  the 
particular  war  under  consideration,  and  it  is  not  l)elieved  Congress  intended  in 
thiH  case  to  depart  from  such  uniformity  as  to  create,  the  anomalies  and  incon- 
gruities in  practice  which  would  necessarily  result  therefrom,  as-  in  the  cases 
mentioned. 

Quotations  from  a  long  line  of  decisions,  covering  practically 
every  year  since  1894,  might  be  introduced,  but  the  effect  of  an  argu- 
ment is  not  strengthened  by  redundancy,  and  the  gist  of  the  whole 
matter  lies  in  the  quotation  from  the  Barleyoung  case.  In  short,  the 
claimant  contends  that  the  services  of  his  military  organization  had 
actually  to  do  with  the  belligerent  operations  of  the  civil  war  and 
with  the  objects  and  purposes  of  the  war,  in  that  it  served 

in  the  war  for  the  suppression  of  the  rebellion,  ns  the  Apaches,  Comanches,  and 
other  hostile  tribes  were  engaged  in  hostilities  against  the  United  States  Gov- 
ernment at  the  time  the  said  United  States  or  Federal  Government  was  engaged 
in  and  exerted  all  her  energies  and  all  available  resources  to  suppress  the  re- 
bellion against  the  Southern  States;  and  because  had  it  not  been  for  the  services 
of  the  First,  Second,  Third,  Fourth,  Fifth,  and  Sixth  United  States  Volunteers 
it  would  have  required  the  withdrawal  of  many  fighting  troops  from  the  imme- 
diate i)oint  of  the  army  to  suppress  the  hostilities  of  these  tribes  of  Indians. 

Claimant's  surmises  may  be  all  true,  or  they  may  not  be;  their 
truth,  pro  or  con,  can  never  now  be  demonstrated,  and  probably 
never  could  have  been ;  but  whether  true  or  not  the  Department  fails 
to  see  how  it  could  possibly  affect  his  pensionable  status.  The  ques- 
tion is  not  as  to  what  might  have  happened  provided  certain  other 
things  had  not  transpired,  but  what  did  actually  happen  by  reason 
of  facts  which  actually  existed.  We  are  called  upon  to  deal  not  with 
possible  or  even  probable  contingencies  or  happenings  but  with  real 
actualities. 

Service  pensions  have  been  uniformly  granted  by  Congress  only  in  view  of 
the  fact  that  the  services  were  rendered  In  some  neceflsary  connection  with  and 
ill  pursuance  of  the  objects  sought  to  be  attained  by  the  particular  war  under 
consideration, 

says  the  decision  in  the  Barleyoung  case,  and  scrutiny  shows  that  no 
legislation  since  its  promulgation  has  altered  the  truth  of  the  state- 
ment. The  engagements  with  these  hostile  Indians  were  not  a  part 
of  the  civil  war  any  more  than  the  battles  of  the  civil  war  were  part 
and  parcel  of  the  engagements  with  the  Indians,  even  though  occur- 
ring during  the  same  period  of  time.  If  Congress  had  granted  a 
service  pension  to  all  those  who  served  ninety  days  in  the  military 
service  of  the  United  States  during  the  hostilities  of  the  Indians, 
could  it,  by  any  possible  species  of  reasoning,  be  held  that  such  a 
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grant  included  an  organization  which  served  solely  at  the  seat  of  the 
civil  war  in  the  Southern  States,  and  which  was  solely  engaged  in 
the  suppression  of  the  rebellion  ?  That  the  suppression  of  the  hostile 
Indians  occurred  during  a  part  of  the  same  period  of  time  as  did  the 
civil  war  does  not  aid  claimant's  status,  for  over  and  above  that  fact 
rises  the  question  as  to  whether  or  not  his  services  were  in  connection 
with  the  belligerent  operations  of  the  war  of  the  rebellion,  per  se, 
having  to  do  with  the  objects  and  purposes  of  such  war.  A  period 
of  time  covering  at  least  ninety  days  is  the  condition  precedent,  so 
far  as  duration  of  days  is  concerned,  but  coupled  with  it,  and  so 
involved  that  it  can  not  be  separated,  and  intentionally  so  involved 
by  the  lawmaking  power,  is  the  other  separate  and  distinct  condi- 
tion precedent  that  the  period  of  time  must  have  been  covered  by  a 
service  which  had  to  do  not  with  suppressing  hostile  Indians,  but  in 
suppressing  the  rebellion  of  the  Southern  States.  Looking  at  it  from 
any  point  of  view  which  we  might  that  is  allowable  under  the  words 
under  discussion,  the  conclusion  is  irresistible  that  a  pensionable 
status  can  exist  for  claimant  only  in  the  event  that  his  military  service 
was  rendered  in  some  connection  with  the  war  of  the  rebellion  as  an 
inherent  part  thereof  and  having  to  do  with  the  belligerent  opera- 
tions of  said  war.  That  his  service  was  not  of  such  a  nature  or  char- 
acter seems  too  apparent  to  admit  of  discussion  unless  the  words  of 
the  statute  are  given  a  strained,  unnatural,  and  unwarranted  mean- 
ing, and  such  procedure  would  be  in  defiance  of  truth  and  a  travesty 
on  justice. 

As  heretofore  stated,  the  holding  in  the  Barleyoung  case  supra 
has  been  the  invariable  guide  of  the  Department  since  1894.  It  has 
never  been  overruled  or  modified  in  the  slightest  particular,  and,  not- 
withstanding its  effect,  Congress  has  repeatedly  used  the  identical 
words  "  during  the  war  of  the  rebellion ''  in  subsequent  legislation 
having  to  do  with  service  pensions,  the  lawmaking  power  thus 
acquiescing  in  the  departmental  construction  put  upon  them.  (Vide 
George  W.  Nelson,  17  P.  D.,  244,  and  cases  therein  cited.) 

The  fact  that  claimant  did  not  agree  that  his  aforesaid  services 
should  be  nonpensionable,  or  against  his  former  comrades  in  arms. 
has  nothing  to  do  with  the  present  issue  and  need  not  be  discussed. 

After  very  careful  deliberation,  taking  all  of  the  facts  and  law  into 
consideration,  the  Department  declines  to  modify  in  any  manner  its 
views  on  the  particular  issue,  and  adheres  to  the  principles  and  doc- 
trines involved,  which  have  been  its  rule  for  the  past  fifteen  years, 
and  which  have,  from  a  legal  standpoint,  been  acquiesced  in  by  Con- 
gress for  an  equal  length  of  time;  indeed,  for  such  a  pei:iod  as  to 
now  have  the  force  of  law  under  the  basic  principles  of  statutory 
construction. 

Action  aflirmed.  C"r^r^n]r> 
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bivorce  -  jukisdicnon  —  nebraska— decree  —  limitation— vaca- 
tion of  decree. 

Frances  E.  Snyder  (widow). 

The  soldier  having  procured  In  Nebraska,  In  1884,  a  divorce  from  the  claiinant, 
on  publication  notice,  only,  she  l>eing  then  a  nonresident  of  that  State,  And 
unaware  of  such  divorce  until  his  death  In  1900  In  that  State,  where 
she  also  was  then  living,  she  procured  in  July,  1908,  while  her  claim  for  pen- 
sion was  {^ending,  from  the  court  which  had  rendered  said  divorce  decree,  a 
vacation  thereof  for  fraud  in  its  procurement. 

Held:  The  proceeding  to  vacate  said  divorce  decree  is  barred  by  the  limitation 
biwa  of  that  State;  section  (Mil)  of  the  Civil  Code  limiting  such  proceedings 
in  law  to  two  years  after  the  Judgment  or  decree  complained  of,  and  section 
12  of  said  code  limiting  such  proceedings  in  equity  to  four  years  after  the 
discovery  of  the  fraud  alleged  as  invalidating  such  Judgment  or  decree. 

The  Judgment  of  a  court  not  having  Jurisdiction  over  the  particular  subject- 
matter  is  void ;  and  no  presumption  of  Jurisdiction  attaches  to  the  judgment 
or  decree  of  a  court,  even  of  general  powers,  rendered  by  it  In  the  exercise 
of  special  statutory  Jurisdiction,  but  all  the  facts  upon  which  such  Jurisdic- 
tion depends  must  appear  afflrniatively  on  the  face  of  the  record. 

The  vacating  decree  herein  was  beyond  the  court's  lawful  Jurisdiction  and  was 
null  and  void,  the  necessary  Jurisdictional  facts  not  apiiearing  in  the  record; 
and  the  divorce  decree  is  incontestable.  The  claimant  is  not,  therefore,  the 
soldier's  widow. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

July  31, 1909. 

This  appellant,  Frances  E.  Snyder,  filed  on  April  23,  1901,  claim 
No.  739878,  for  pension  under  the  act  of  May  9,  1900,  ais  widow  of 
Ileriry  W.  Snyder,  of  Company  D,  Ninety-first  New  York  Infantry, 
deceased  October  14,  1900.  Said  claim  was  rejected  May  14,  1904, 
on  the  ground  that  she  is  not  his  widow,  having  been  divorced  from 
him  March  29,  1884. 

On  August  7,  1908,  the  claimant  filed  copy  of  a  decree  rendered 
July  15,  1908,  by  the  same  court  which  rendered  said  divorce  decree, 
adjudging  and  declaring  that  the  latter  decree  was  obtained  by  fraud 
and  was  invalid  and  void,  and  accordingly  setting  aside,  canceling, 
and  annulling  it.  Reopening  of  claim  was  refused,  however,  Novem- 
ber 28,  1908,  upon  the  ground  that  said  annulment  decree  was  itself 
null  and  void  under  the  laws  of  that  State  because  rendered  more 
than  two  years  after  said  divorce  decree;  the  statutes  of  said  State 
limiting  the  power  of  a  court  to  vacate  or  modify  its  judgments,  for 
fraud  in  their  procurement,  to  two  years  after  such  judgment  shall 
have  been  rendered. 

Claimant  appealed  April  15,  1909,  contending  that  said  decree  of 
annulment  is  valid  and  effective  in  law  according  to  its  purport,  and 
establishes  the  invalidity  of  said  divorce  decree  and  the  consequent 
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fact  of  the  continuance  of  the  claimant's  and  soldier's  marriage  status 
and  her  widowhood. 

This  soldier  and  the  claimant  were  married  in  1860  in  New  York, 
and  lived  together,  there  and  in  Iowa,  until  1878  or  1880,  when  they 
separated,  he  going  to  Omaha,  Nebr.,  and  she  remaining  in  Iowa  until 
1889,  when  she,  too,  went  to  Omaha,  and  both  continued  as  residents 
of  Omaha  until  his  death  there,  though  they  did  not  again  live 
t(^ether. 

On  March  29,  1884,  the  soldier  procured  in  the  district  court  for 
Douglas  County,  Nebr.,  on  publication  notice,  a  decree  of  divorce 
from  the  claimant  because  of  her  willful  abandonment  of  him  for 
two  years,  as  found  in  said  decree,  which  recites  also  that  he  had  been 
a  resident  of  that  State  for  six  months  next  preceding  the  filing  of 
his  petition  for  divorce. 

On  September  18,  1884,  he  married  his  niece,  Elizabeth  Snyder,  in 
Omaha,  and  lived  with  her  until  his  death.  She  has  filed  no  claim 
for  pension. 

The  claimant  says  she  was  wholly  ignorant  of  this  divorce  until 
after  his  death,  and  had  several  times  thought  of  prosecuting  him  for 
his  relations  with  his  niece,  but  did  not  because  her  daughter  opposed 
it.  On  application  by  his  said  niece  as  widow  for  letters  of  adminis- 
tration on  his  estate,  in  which  she  was  opposed  by  the  claimant,  the 
claimant  first  learned,  she  says,  of  said  divorce.  The  question  of  its 
validity  was  not  then  passed  upon  by  that  court,  however,  although 
letters  were  issued  as  requested  by  the  claimant ;  the  marriage  to  the 
niece  being  admitted  to  have  been  invalid,  because  of  the  relationship, 
under  the  laws  of  the  State.  The  probate  proceeding  is  yet  pending, 
and  the  question  of  the  validity  of  said  divorce  will  not  be  decided,  it 
is  stated,  until  distribution  is  to  be  ordered. 

At  the  May  term,  1908,  of  said  district  court,  however,  the  claimant 
appears  to  have  applied,  by  petition  in  said  divorce  proceeding,  to  the 
court  for  an  order  setting  aside  said  divorce  decree  because  of  fraud 
in  its  procurement,  and  on  July  15,  1908,  said  court  entered  of  record 
a  decree,  reciting  that  the  cause  coming  on  to  be  heard  upon  said  peti- 
tion, the  voluntary  appearance  of  Eudoria  M.  Guill,  Carrie  L.  North,  • 
and  Frank  Snyder  (children  of  the  soldier),  and  the  evidence,  the 
court  finds  it  has  jurisdiction  of  the  subject-matter  of  the  action  and 
of  the  parties;  that  the  plaintiif  in  said  divorce  suit  died  October  14, 
1900,  leaving  said  children  his  only  heirs;  that  they  were  of  lawful 
age  at  his  death,  and  are  made  parties  to  said  action ;  that  the  plaintiff 
and  the  petitioner  were  legally  married  December  24,  1860,  and  lived 
together  until  1878 ;  and  that  she  had  conducted  herself  as  a  faithful, 
chaste,  and  obedient  wife ;  that  said  divorce  decree  was  obtained  by 
fraud ;  that  all  her  allegations  in  her  petition  are  true,  and  that  she 
is  entitled  to  the  relief  prayed  for;  and  "  it  is  therefore  considereA{^ 
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adjudged,  and  decreed  by  the  court "  that  said  decree  of  divorce  ren- 
dered March  29, 1884,  "  be  set  aside,  canceled,  and  annulled,  and  that 
said  petitioner,  Frances  E.  Snyder,  is  the  lawful  widow  of  the  said 
Henry  W.  Snyder  and  is  entitled  to  all  the  rights  of  a  lawful  widow 
in  the  estate  of  the  said  Henry  W.  Snyder." 

What  was  the  nature  of  the  fraud  found  by  this  court  to  have 
existed  in  the  procurement  of  said  decree  of  divorce  does  not  appear, 
there  being  no  copy  herein  of  claimant's  petition  nor  of  the  evidence 
thereunder  upon  which  said  decree  of  annulment  was  based,  and 
nothing  further  appearing  in  evidence  herein  as  to  said  divorce 
decree  than  the  decree  itself,  as  above  shown,  reciting  its  own  juris- 
dictional facts  and  it§  findings  as  to  grounds  for  a  divorce. 

This  decree  of  divorce  is,  on  its  face,  a  valid  and  effective  decree, 
operating  to  dissolve  the  marriage  relation  then  existing  between  the 
soldier  and  the  claimant;  and  it  must  be  given  such  effect  herein,  no 
fraud  for  the  purpose  of  securing  pension  having  obviously  been 
involved  in  its  procurement  (Melissa  A.  Boyd,  14  P.  D.,  279),  unless 
said  decree  of  annulment  is  entitled  to  be  given  binding  effect  herein 
under  the  act  of  August  7,  1882,  as  declarative  evidence  of  the  sol- 
dier's marriage  status  at  the  time  of  his  death,  when  the  claimant's 
status  of  widowhood  arose,  if  it  exists  at  all,  and  when  her  right  to 
pension,  if  any,  accrued. 

The  district  courts  of  Nebraska  have  jurisdiction  to  vacate  a  judg- 
ment or  decree,  after  the  term  at  which  it  was  rendered,  for  "  fraud 
practiced  by  the  successful  party  in  obtaining  the  judgment  or  order  " 
(sec.  602,  Civ.  Code,  1907) ;  but  proceedings  to  vacate  such  judgnient 
or  order  for  this  cause  "  must  be  commenced  within  two  years  after 
the  judgment  was  rendered  or  order  made."  (Sec.  609,  ibid.)  And" 
these  sections  of  the  code  apply  to  judgments  of  divorce.  (Schafer  v. 
Schafer,  71  Nebr.,  708.) 

The  supreme  court  of  Nebraska  has  held  that  this  statutory  limi- 
tation law  of  that  State  is  not  exclusive  of  but  only  cumulative  to 
the  general  equity  power  of  the  district  courts  of  the  State  to  vacate, 
after  the  term  at  which  they  were  rendered,  judgments  or  decrees 
procured  through  fraud.  (Sherman  Co.  v,  Nichols,  65  Nebr.,  250.) 
Section  5  of  said  code  provides,  however,  that  "  civil  actions  can  only 
be  commenced  within  the  time  prescribed  in  this  title,  after  the  cause 
of  action  shall  have  accrued ;  "  and  section  12  of  said  code,  specifying 
the  limitation  period  as  to  certain  causes  of  action,  provides : 

Within  four  years  ♦  ♦  ♦  an  action  for  relief  on  the  ground  of  fraud, 
but  the  cause  of  action  in  such  case  shall  not  (be)  deemed  to  have  accrued 
until  the  discovery  of  the  fraud. 

The  supreme  court  of  that  State  has  held  accordingly  that  a  peti- 
tion demanding  relief  on  the  ground  of  fraud  is  demurrable  if  it 
show  that  the  action  was  not  commenced  within  four  years,  and 
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fails  to  show  when  the  fraud  was  discovered  (Newman  Grove  Bank 
V.  Linderholm,  68  Nebr.,  364) ;  and  that  such  an  action  which  is 
not  brought  within  four  years  is  barred  under  this  statute  (Cole  v. 
Byrd,  ibid.,  146).  "Actions  for  relief  upon  the  ground  of  fraud 
must  be  brought  within  four  years  after  its  discovery  "  (Osborn  w, 
Gehr,  29  Nebr.,  661).  And  the  supreme  court  dismissed  that  case 
accordingly. 

And  the  general  rule  is  stated  in  23  Cyc.  of  Law  and  Proc,  907. 
as  follows: 

Where  statutes  authorize  the  courts  to  vacate  or  set  aside  judgmonta,  on 
certain  enumerated  grounds,  within  a  prescribed  time  from  the  rendition  of 
the  Judgment,  the  power  of  the  court  over  the  judgment  absolutely  ceases  upon 
the  expiration  of  such  time,  and  thereafter  it  has  no  discretion,  or  even  Juris- 
diction, to  grant  relief  by  vacating  or  modifying  the  Judgment. 

It  is  shown  on  special  examination  herein  that  this  claimant  dis- 
covered the  fact  of  said  divorce  at  the  time  of  the  county  court 
proceedings  for  letters  of  administration  a. few  months  only  after 
the  soldier's  death  and  fully  seven  years  prior  to  her  petition  for 
vacation  of  said  decree.  Having  then  knowledge  of  said  divorce 
decree,  she  must  be  presumed  to  have  had  knowledge  also,  at  the 
same  time,  of  the  alleged  fraud  in  its  procurement,  or  to  have  had 
such  knowledge  at  least  more  than  four  years  prior  to  the  filing  of 
her  said  petition ;  for  having  means  of  knowledge  and  notice  she  is 
presumed  in  law  to  have  had  such  attainable  knowledge.  (Cole  v. 
Byrd,  supra ;  2  Story's  Eq.  Jur.,  sec.  1521  a ;  2  Nelson  on  Div.  and 
Sep.,  sec.  1056;  2  Pomeroy's  Eq.  Jur.,  sec.  917). 

The  claimant's  petition  for  annulment  of  said  divorce  decree  was 
apparently  filed,  and  such  annulment  decree  rendered,  in  the  original 
divorce  suit  and  not  in  an  independent  action  in  equity.  It  is  imma- 
terial, however,  which  it  was,  as  in  either  event,  the  petition  was 
not  filed  within  the  statutory  periods  of  limitation  respectively  ap- 
plying in  such  proceedings;  and  for  this  reason  it  is  immaterial 
also  whether  said  petition  contained  the  necessary  jurisdictional 
allegations,  as  to  when  the  alleged  fraud  in  said  divorce  decree  was 
discovered,  and  that  said  petition  was  filed  within  the  limitation 
period  thereafter. 

It  is  apparent  that  this  proceeding  on  the  part  of  this  claimant  to 
vacate  and  annul  said  divorce  decree  was  not  instituted  by  her  until 
long  after  the  period  within  which,  only,  the  laws  of  that  State  pro- 
vide that  such  proceedings  must  be  brought,  and  that  the  court  had. 
in  fact  and  in  law,  no  jurisdiction,  under  the  statutes  of  the  State. 
to  entertain  such  proceeding  or  to  render  any  such  vacating  or  annul- 
ment decree  therein.  The  record  itself  shows  these  proceedings  were 
fatally  defective,  and  beyond  the  lawful  jurisdiction  of  the  court  as 
prescribed  in  said  statutes.    A  court  has  power  to  acj;  onjj^  within^  its^ 
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presoril>ecl  limits  laid  down  in  the  law,  and  any  act  beyond  such  limits 
is  not  merely  voidable  but  absolutely  and  inherently  void,  and  a  nul- 
lity in  effect. 

The  United  States  Supreme  Court,  in  the  case  of  Elliott  r.  Peirsol 
(1  Pet.,  328),  stated: 

If  it  (the  court)  act  without  authority,  its  Judgments  and  orders  are  regarded 
as  nuilities.    They  are  not  voidable,  but  simply  void. 

It  is  stated  in  1  Black  on  Judgments  (sec.  240) : 

It  is  an  inflexible  rule  that  any  Judgment  rendered  by.  a  court  upon  a  matter 
not  within  its  Jurisdiction  is  null  and  void,  incapable  of  ratification,  and  sub- 
ject to  collateral  impeachment  ♦  •  •  In  every  case  where  Jurisdiction  of 
the  subject-matter  is  challenged,  recourse  must  be  had  to  the  sources  of  Juris- 
diction, whether  constitutional  or  statutory,  and  if  they  show  a  want  of  au- 
thority in  the  court  to  adjudicate  upon  the  particular  controversy,  its  Judg- 
ment must  be  considered  Incurably  void. 

\^Tiile  every  presumption  of  jurisdiction  attaches  to  the  judgments 
of  a  court  of  general  powers  which  are  rendered  in  the  exercise  of 
such  general  powers,  no  such  extent  of  presumption  attaches  to  the 
judgments  of  such  courts  which  are  rendered  by  them  in  the  exercise 
of  special  statutory  powers. 

In  the  latter  case  no  presumption  attaches,  and  their  special  juris- 
diction must  appear  on  the  face  of  the  record. 

It  is  stated  in  1  Smith's  L.  C,  832,  that  "  it  is  well  settled  "  that 
when  courts  of  general  powers  do  not  act  within  the  scope  of  those 
powers,  but  "  exercise  a  special  and  statutory  authority,  their  pro- 
ceedings stand  on  the  same  footing  with  those  of  courts  of  limited 
and  inferior  jurisdiction,  and  will  be  invalid  unless  the  authority  on 
which  they  arc  founded  have  been  strictly  pursued ;  "  citing  many 
authorities,  both  State  and  F'edcral. 

In  such  cases  "  everything  necessary  to  give  jurisdiction  must 
appear  by  the  record  ""  (Eaton  v.  Badger,  33  N.  H.,  228) ;  such  juris- 
diction "  must  appear  affirmatively,  and  can  not  be  presumed,"  and 
"  all  the  facts  requisite  to  confer  jurisdiction  must  be  averred  and 
proved  whenever  the  proceedings  of  such  tribunals  are  relied  on, 
either  as  a  defense  or  cause  of  action  "  (1  Smith's  L.  C.,  818) ;  and 
such  "  proceedings  will  bo  nullities  unless  they  show  jurisdiction  over 
the  cause  and  the  parties  "  (ibid.,  848). 

The  Supreme  Court  of  the  United  States  stated,  in  the  leading  case 
of  Galpin  v.  Page  (18  Wall.,  350),  that— 

The  rule  is  different  with  respect  to  courts  of  special  and  limited  authority ; 
as  to  them,  there  is  no  presumption  of  law  in  favor  of  their  Jurisdiction;  that 
must  affirmatively  appear  by  sufficient  evidence  or  proper  averments  in  the 
record,  or  their  Judgments  will  be  deemed  void  on  their  face.  •  •  •  And 
the  record  of  prcx-eedings  may  be  contradicted  by  any  competent  proof  that 
the  court  did  not  liave  Jurisdiction  either  of  the  person  or  of  the  subject- 
matter.     (4  Wait's  A.  and  D.,  193.) 
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Also,  "  the  jurisdictional  facts  may  be  shown  aliunde  the  record." 
(Ibid.) 

This  rule  has  been  followed  repeatedly  by  this  department  in 
pension  claims.  As,  where  a  defendant  whose  residence  is  known  is 
not  served  with  summons  or  notice  as  required  by  the  statute.  (Mary 
J.  Vaughn,  10  P.  D.,  284;  Emma  M.  Cooper,  ibid.,  434;  Annie  M. 
Shipp,  11  P.  D.,  226;  Elizabeth  Williams,  ibid,  406;  Mary  Gembe, 
13  P.  D.,  460.)  Or  where  the  complaint  on  which  a  decree  of  di- 
vorce was  based  failed  to  allege  one  year's  residence,  required  by 
the  statute.  (Celinda  Ritchie,  15  P.  D.,  470.)  Or  where  a  decree 
of  nullity  is  based  on  a  petition  alleging  cause  for  and  praying  only 
a  divorce.  (Ibid.)  Or  where  a  nullity  decree  was  rendered  in  an  ac- 
tion brought  after  the  death  of  one  of  the  parties  to  the  marriage 
declared  to  have  been  null,  when  the  statutes  of  the  State  fail  to 
confer  upon  the  court  jurisdiction  over  such  actions  after  the  death 
of  either  party.  (Amanda  Fane,  ibid.,  503.)  Or  where  the  decree 
annulling  a  divorce  decree  was  rendered,  after  the  death  of  one  party, 
merely  upon  a  petition  filed  in  the  original  divorce  suit,  involving 
no  property  rights,  there  being  no  statutory  authorization  for  such 
annulment  proceeding.     (Lucinda  W.  Van  Hyning,  17  P.  D.,  217.) 

And  in  the  case  of  Dorcas  Smith  (16  P.  D.,  550)  the  department 
distinguished  the  two  kinds  of  fraud  which  may  be  admissible  in 
l>roof  to  impeach  a  decree  procured  in  order  thereby  to  secure  pen- 
sion— ^first,  fraud  as  ito  jurisdiction  of  the  court  over  the  subject- 
matter  or  the  parties,  and,  secondly,  fraud  in  exercising  a  lawful 
jurisdiction,  the  former  fraud  easily  vitiating  the  decree,  it  is  stated, 
for  in  such  case  "  the  court  really  had  no  jurisdiction  to  render  the 
decree."  In  the  case  of  Malona  W.  Wiley  (15  P.  D.,  286),  the 
department  held  a  decree  annulling  a  divorce  decree  was  itself  a 
nullity  because  of  fraud  in  its  procurement,  whereby  the  court  was 
made  to  appear  to  have  jurisdiction,  when,  in  fact  and  in  law,  it  had 
none.    It  is  stated  in  that  decision  that — 

The  department  wUl  not  discuss  the  propriety  of  a  court  opening  up  a  divorce 
decree  after  the  death  of  one  of  the  parties  thereto ;  neither  will  It  dispute  the 
right  of  a  court,  under  certain  circumstances,  to  so  do ;  but  it  will,  in  such  cases, 
look  closely  Into  the  question  as  to  whether  or  not  jurisdictional  fftcts  are  present, 
'which.  If  present,  would  compel  the  department,  under  certain  circumstances, 
to  respect  the  last  decree. 

It  is  apparent  in  this  claimant's  case  that  the  district  court  of 
Nebraska  had,  when  it  assumed  to  vacate  said  divorce  decree,  no 
jurisdiction  under  the  statutes  of  that  State  over  the  subject-matter 
of  such  decree.  The  lawful  jurisdiction  of  that  court  to  vacate  such 
decree  terminated  with  the  period  of  limitation  of  actions  prescribed 
in  the  statute.     Said  vacating  decree  was,  therefore,  beyond  that 
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court's  jurisdiction,  and  is  a  nullity.  The  divorce  decree  was  incon- 
testable, as  claimant's  own  attorney  before  the  probate  court,  testify- 
ing in  1904,  on  special  examination  herein,  admitted.  It  operated  to 
terminate  her  and  soldier's  marriage  status,  and  she  is  not,  therefore, 
his  widow. 
Rejection  of  claim  is  affirmed. 


DIVISION     OF     PENSION— RESIDENCE     IN     SOLDIERS'     HOMK-ACT     OJf 
MARCH  3,  189&-DESERTION. 

Heaqy  V.  Heagy. 

So  long  as  a  pensioner  is  not  discharged  from  a  National  Soldiers*  Home  to 
which  he  has  been  regularly  admitted,  he  is  regarded  as  an  "inmate" 
thereof,  within  the  meaning  and  intent  of  the  third  proviso  of  the  act  of 
March  3,  1899.  notwithstanding  his  absence  from  the  Home  on  furlough; 
and  his  wife  is  entitled  to  one-half  his  pension  until  his  death  or  discharge 
from  the  Home,  she  having  established  the  facts  that  she  is  his  lawful 
wife,  of  good  moral  character,  and  in  necessitous  circumstances. 

Assistant  Secreta?^  Jesse  E.  Wilson  to  the  Commissioner  of  Pen- 

sionsj  July  31,  1909. 

Mr.  Harvey  W.  Heagy,  late  private  and  corporal,  Company  C, 
Fifty-first  Illinois  Infantry,  and  a  pensioner  at  $12  per  month  under 
Certificate  Xo.  948773,  appealed  from  the  Bureau  action  of  April  26, 
1909,  wherein  the  application  of  his  wife  Caddie,  filed  November  17, 

1908,  for  one-half  his  pension,  was  allowed  upon  the  ground  that  he 
was  an  inmate  of  a  Branch  of  the  National  Soldiers'  Home,  D.  V.  S., 
and  that  she  was  his  lawful  wife,  of  good  moral  character,  and  in 
necessitous  circumstances;  division  of  pension  to  commence  from 
date  of  last  full  payment,  September  4,  1908. 

Pensioner  contends  that  he  is  not  an  inmate  of  a  Branch  of  the 
National  Soldiers'  Home,  but  has  resided  and  boarded  at  Terminal, 
Los  Angeles  County,  Cal.,  for  the  last  four  years,  where  he  was  re- 
siding with  his  wife  in  1905,  when  she  deserted  him  and  has  refused 
and  still  refuses  to  live  with  him;  that  during  the  month  of  May, 

1909,  he  was  in  hospital  at  Los  Angeles,  Cal. 

Claimant  in  answer  to  the  appeal  denies  that  she  deserted  pen- 
sioner, but  charges  that  he  first  deserted  her  in  1893,  and  was  absent 
from  her  for  twelve  years,  and  that  he  drove  her  from  him  at  the 
time  of  their  last  separation,  and  has  ever  since  refused  to  contribute 
toward  her  support. 

It  appears  from  the  evidence  in  this  case  that  pensioner  first  entered 
the  Pacific  Branch  of  the  National  Home,  D.  V.  S.,  in  California, 
March  24, 1896 ;  that  he  again  entered  the  said  Soldiers'  Home  August 
21, 1903,  and  the  governor  of  the  said  Home  reported  under  dates  of 
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November  24, 1908,  and  April  30, 1909,  that  he  was  still  a  member,  on 
furlough. 

The  evidence  further  shows  that  claimant  is  a  woman  of  good  moral 
character  and  in  necessitous  circumstances. 

The  only  question  presented  by  this  appeal  is  whether  pensioner 
was  at  the  date  of  claimant's  application  and  since  "  an  inmate  "  of 
the  Home. 

So  long  as  a  pensioner  is  not  discharged  from  a  National  Soldiers' 
Home  to  which  he  has  been  regularly  admitted,  he  is  regarded  as  an 
"  inmate  "  thereof,  within  the  meaning  and  intent  of  the  third  proviso 
of  the  act  of  March  3,  1899,  notwithstanding  his  absence  from  the 
Home  on  furlough,  and  his  wife  is  entitled  to  one-half  his  pension 
until  his  death  or  discharge  from  the  Home,  she  having  established  the 
facts  that  she  is  his  lawful  wife,  of  good  moral  character,  and  in  neces- 
sitous circumstances,  her  status  in  these  respects  remaining  unchanged. 

It  was  held  in  the  case  of  Baker  v.  Baker  (15  P.  D.,  56),  that: 

A  pensioner's  residence  in  a  National  Soldiers'  Home  is  not  terminated  by  his 
temporary  absence  therefrom  on  furlough,  within  the  intent  of  the  third  proviso 
of  the  act  of  March  3,  1899,  and  his  wife  is  entitled  to  one-half  his  pension  dur- 
ing his  residence  therein,  she  being  in  necessitous  circumstances  and  of  good 
moral  character. 

Citing  the  case  of  White  v.  White  (14  P.  D.,  313),  wherein  a 
similar  question  was  presented  under  the  second  proviso  of  said  act, 
relative  to  State  Homes,  and  which  decision  was  followed  in  the  case 
of  Flacke  v.  Flacke,  Docket  No.  573,  decided  September  7,  1905.  In 
the  case  of  Chin  v.  Chin,  Docket  No.  913,  decided  October  14, 1908,  the 
same  question  was  presented  under  the  third  proviso  and  it  was  stated 
in  the  decision  that : 

The  fact  that  pensioner  is  absent  from  the  Home  on  furlough  does  not  defeat 
the  claimant's  title  to  one-half  his  pension.  It  has  been  uniformly  held  by  the 
Department  that  a  pensioner's  residence  in  a  Soldier's  Home  is  not  terminated 
by  his  temporary  absence  on  furlough,  but  by  his  discharge  and  that  he  does  not 
cease  to  be  an  inmate,  within  the  meaning  of  the  act  of  March  3,  1899,  by  talcing 
a  furlough,  citing  the  cases  already  referred  to. 

In  the  recent  case  of  Hayden  v.  Hayden,  Docket  No.  1014,  decided 
June  30,  1909,  it  was  held  that : 

So  long  as  a  pensioner  is  not  discharged  from  a  Soldiers'  Home  to  which  he 
has  been  regularly  admitted,  he  is  "  an  inmate  "  thereof  within  the  meaning  of 
the  act  of  March  3,  1899,  although  absent  from  the  Home  on  furlough ;  that  the 
question  of*  marital  desertion  is  not  material  in  claims  for  division  of  pension 
under  the  second  and  third  provisos  of  the  act  of  March  3,  1899. 

In  that  case,  as  in  the  one  under  consideration,  the  question  of 
marital  desertion  was  not  passed  upon  by  the  Bureau  and  is  not  nec- 
essarily involved  or  material.  See  Hayes  v.  Hayes  (13  P.  D.,  212) 
and  Turner  v.  Turner  (15  P.  D.,  132). 
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The  third  proviso  of  said  act  is  as  follows : 

Provided  further.  That  if  any  such  p^isioner  Is  or  shall  become  an  inmate  of 
a  National  Soldiers'  Home,  one-half  of  the  pension  drawn  in  his  behalf  or  to 
which  he  may  become  entitled  during  his  residence  therein  shall  be  paid  by  the 
treasurer  of  that  institution  to  such  pensioner's  wife,  she  being  in  necessitous 
circumstances  and  a  woman  of  good  moral  character,  or.  If  there  be  no  wife,  to 
the  legal  guardian  of  the  minor  child  or  children,  or  the  permanently  depoid- 
ent  and  helpless  child  or  children  of  such  pensioner,  on  the  order  of  the  Com- 
missioner of  Pensions. 

It  was  evidently  the  intention  of  Congress  to  exclude  the  question 
of  marital  desertion  by  the  pensioner  in  the  foregoing  proviso,  for 
if  otherwise  this  provision  was  unnecessary,  as  the  wife  would  take 
title  under  the  first  proviso  of  the  act  in  case  he  had  deserted  her, 
regardless  of  whether  he  was  in  a  Soldiers'  Home  or  elsewhere. 

So  also  the  provision  in  said  proviso  that  the  money  was  to  "  be 
paid  by  the  treasurer  "  of  the  Home  is  held  to  be  directory  merely, 
and  that  the  treasurer  was,  under  that  proviso,  a  disbursing  officer 
subject  to  the  orders  of  the  Commissioner  of  Pensions.  (Tilton  v. 
Tilton,  13  P.  D.,  363.)     As  further  held  in  that  case: 

A  claimant's  right  under  the  act  of  March  3,  1899,  is  no  more  dependent  upon 
the  treasurer  of  a  National  Home  than  upon  the  pensioner  who  seeks  to  defeat 
payment  to  her  of  one-half  his  pension  by  neglecting  or  refusing  to  execute  his 
quarterly  vouchers.  To  hold  otherwise  would  place  it  In  the  power  of  a  pen- 
sioner to  wholly  defeat  the  object  of  the  act  of  March  3,  1899,  as  he  could  leave 
the  home  Just  before  the  quarterly  pay  day,  return  after  he  had  drawn  his 
pension,  and  again  reenter  a  Home  and  again  leave  before  the  time  for  drawing 
his  next  quarterly  payment.  Or,  assuming  that  his  payment  at  the  Home  de- 
I^ended  upon  his  muster  for  pay,  he  could  evade  payment  by  refusing  tQ  muster. 

The  Bureau  action  in  the  case  under  consideration  appears  to  have 
been  in  accordance  with  the  facts  and  in  harmony  with  uniform  deci- 
sions of  this  Department,  and  is  accordingly  affirmed. 


marriage— district  of  columbia— common-law  mabriage-e vi- 
dence— cohabitation  and  repute. 

Lettie  Robinson  (widow). 

The  evidence  establishes  a  valid  common-law  marriage,  in  the  District  of  CJolum- 
bia,  between  the  soldier  and  Julia  as  subsisting  at  the  time  of  his  marriage, 
in  said  District,  to  this  claimant,  and  at  his  death,  also  in  said  District,  and 
this  claimant  is  not  his  widow. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  PenMons^ 

August  11^  1909. 

This  appellant,  Lettie  Robinson,  filed  on  August  26,  1907,  this 
claim,  No.  875391,  for  pension  under  the  Revised  Statutes  as  widow 
of  William  Robinson,  a  member  of  Company  H,  First  United  States 
Colored  Infantry,  from  June  27,  1863,  to  Sept^ti^y^  J^|^„^nd 


DECISIONS  RELATING  TO  PENSIONS.  117 

deceased  August  18, 1907.  Said  claim  was  rejected  January  13, 1909, 
on  the  ground  claimant  "  is  not  the  legal  widow  of  soldier,  a  former 
undivorced  wife  living  and  applicant  for  pension  in  her  own  right;  " 
and  this  claimant  appealed  June  30,  1909,  contending  there  was  no 
lawful  marriage  in  fact  to  the  alleged  former  wife,  there  having  been 
no  formal  ceremony  of  marriage  and  he  having  left  her  and  formally 
married  the  claimant  and  lived  with  her  imtil  his  death. 

The  alleged  former  wife  herein,  Julia,  also  filed  on  May  1,  1908,  a 
claim  for  pension  as  soldier's  widow,  which  was  allowed  in  January, 
1909,  Certificate  No.  671766,  under  the  act  of  April  19, 1908. 

Both  of  these  claimants  reside  in  Washington,  D.  C,  and  the 
soldier  died  in  this  city.  The  evidence  procured  on  special  examina- 
tion shows  he  and  Julia  began  living  together  in  this  city  in  1866, 
and  continued  living  together  in  an  ostensible,  accepted,  and  acknowl- 
edged matrimonial  relation  until  1894,  children  being  born  to  them, 
he  supporting  her,  paying  house  rent  and  living  expenses,  and  she 
joining  with  him  as  his  wife  in  the  execution  in  1879  of  a  deed  of  trust 
upon  property  belonging  to  him. 

For  no  shown  or  apparent  reason  he  left  Julia  in  1894,  and  a  short 
time  later,  on  June  8,  1894,  formally  married  this  appellant  in  the 
District  of  Columbia,  she  being  a  young  girl,  16  years  old,  and  he  79 
years,  and  lived  with  her  as  his  wife  until  his  death.  In  his  marriage 
circular  replies  of  September  5,  1898,  he  stated  she  was  his  wife  and 
that  he  had  not  previously  married.  They  had  one  child.  There 
was  no  divorce  from  Julia. 

Some  attempt  is  made  to  show  soldier's  relations  with  Julia  were 
invalid,  because  she  had  a  slave  husband  at  their  home  in  Virginia 
before  the  war,  but  as  such  slave  relation  ended,  in  fact,  before  the 
war  and  was  never  resumed  since,  and  the  whereabouts  of  such  slave 
husband  not  being  known  since  the  war,  that  relation  constituted  no 
bar  to  the  assumption  of  a  lawful  matrimonial  relation  with  the 
soldier. 

It  was  apparently  because  in  part  of  this  former  relation  of  Julia 
and  in  part  of  her  and  soldier's  ignorance  of  or  indifference  to  the 
legal  requirement  of  a  ceremony  of  marriage  that  no  ceremony  was 
ever  performed  between  her  and  the  soldier.  The  bona  fide  char- 
acter of  their  relation  is,  however,  established  by  its  consistent  recog- 
nition by  themselves  and  by  the  community  during  the  long  period  of 
twenty-eight  years  of  its  continuance. 

It  is  attempted  also  to  be  shown  that  during  this  period  Julia  was 
merely  cook  for  the  soldier  in  his  "  cookshop,"  where  he  furnished 
food  for  street- workers;  but  the  mere  fact  that  she  did  the  cooking 
for  this  business  does  not  tend  to  disprove  their  apparent  and  acknowl- 
edged matrimonial  relation,  which  is  fully  established  by  the  cogent 
facts  above  stated.  ^.^.^.^^^  ^^  GoOgle 
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Nor  does  the  fact  that  both  the  soldier  and  Julia  say  they  were  not 
married  have  any  such  adverse  bearing  herein.  They  were  obviously 
referring  only  to  formal  celebration  of  a  marriage,  as  such  is  usually 
referred  to.  Statements  of  the  kind  are  inconclusive  as  to  the  fact  or 
the  validity  of  a  marriage.  Actions  in  such  a  case  speak  louder  than 
such  words,  and  the  acts  of  the  parties  in  this  case  over  a  long  course 
of  years  indicate  bona  fide  matrimonial  intent  and  relations. 

A  marriage  per  verba  de  presenti,  good  at  common  law,  is  valid  in 
the  District  of  Columbia  (Annie  Higgins,  10  P.  D.,  110;  Maria  Mc- 
Carthy, ibid,  118).  The  evidence  herein  fully  establishes  such  a 
marriage  to  Julia,  which  was  never  dissolved.  The  soldier's  marriage 
to  this  appellant  was  therefore  null  and  void  under  the  laws  of  this 
District  (Virginia  Cain,  16  P.  D.,  437). 

In  the  case  last  cited  the  laws  of  the  District  of  Columbia  and 
of  the  State  of  Maryland  applicable  to  the  District  of  Columbia  are 
reviewed,  and  it  is  shown  that  by  said  laws  a  remarriage  while  a 
former  marriage  subsists  is  absolutely  null  and  void  without  any 
decree  of  court. 

Under  the  decisions  of  the  courts  of  the  State  of  Maryland  the 
fact  in  evidence  of  a  formal  celebration  of  marriage  raises  a  presump- 
tion of  legality  and  validity  which  can  be  overcome  only  by  proof 
of  the  subsisting  prior  marriage  which  is  well  nigh  conclusive,  or 
"  upon  the  most  undisputed  proofs,"  and  in  that  State  evidence  of  co- 
habitation and  repute  is  inadmissible  in  proof  of  such  prior  marriage. 

These,  however,  are  merely  rules  of  trial  evidence  or  proof,  and 
do  not  pertain  to  or  constitute  the  substantive  law  of  marriage.  The 
second  rule,  also,  as  to  the  inadmissibility  of  evidence  of  cohabitation 
and  repute  in  proving  a  prior  marriage,  is  doubtless  due  to  the  law 
of  that  State  that  a  marriage  per  verba  de  presenti  is  not  valid  in 
said  State.  Ceremony  being  there  essential  to  the  validity  of  any 
marriage,  the  rule  against  proof  in  such  cases  merely  of  cohabitation 
and  repute  may  well  be ;  although,  in  cases  where  no  prior  marriage 
is  involved,  such  proof  is  admissible  as  tending  to  establish  a  valid 
ceremonial  marriage  (Rebecca  Wiley,  10  P.  D.,  304). 

No  such  rule  against  this  species  of  proof  can  well  obtain,  how- 
ever, within  the  District  of  Columbia,  wherein,  as  stated,  common- 
law  marriages,  or  marriages  per  verba  de  presenti,  are  valid.  Were 
such  rule  to  prevail  here  it  would  result  in  defeating  the  substantive 
law  of  the  District  that  a  subsisting  marriage  nullifies  ab  initio  a 
second  marriage  of  either  party.  There  is  no  law  warranting  such 
a  holding  that  a  mere  rule  of  practice  or  of  evidence  shall  render 
nugatory  the  substantive  law.  Rules  of  practice  and  of  evidence  are 
for  the  conservation  and  enforcement  of  the  substantive  law  and  not 
for  its  destruction,  impairment,  and  defeat 


Digitized  by  VjOOQIC 


DECISIONS  RELATING  TO  PENSIONS.  119 

Furthermore,  the  law  of  the  place  which  is  made  by  the  act  of 
August  7,  1882,  determinative  in  a  pension  claim  of  the  question  of 
marriage  is  the  substantive  law  of  marriage  of  such  place  and  not 
the  administrative  law  or  rules  of  practice  for  the  enforcement 
in  that  place  of  its  substantive  law.  The  law  of  remedy  is  distinct 
from  the  law  of  the  substance  of  rights  and  wrongs,  over  which  civil 
courts  have  jurisdiction  for  the  purpose  of  applying  remedies. 
While  the  validity  of  a  marriage  depends  alone  upon  the  law  of  the 
place  as  a  part  of  its  substantive  law,  the  proof  of  or  the  manner  of 
proving  the  marriage  is  a  question  or  matter  within  the  jurisdiction 
of  the  forum  wherein  the  marriage  is  presented  for  adjudication  as 
to  the  fact  or  the  validity  thereof,  and  the  rules  for  such  adjudication 
are  within  the  sole  province  of  such  forum. 

It  lies  with  this  Department,  therefore,  to  prescribe  the  rules  for 
the  adjudication  of  pension  claims;  and  in  a  case  like  the  present  to 
prescribe  the  maimer  of  proving  a  marriage,  whether  a  second  or  a 
first  marriage.  It  being  shown,  by  satisfactory  evidence,  that  there 
was,  in  fact,  in  this  case  an  existing  valid  marriage  under  the  laws 
of  the  District  of  Columbia  between  the  soldier  and  Julia  at  the  time 
he  married  this  appellant,  and  that  by  said  laws  the  latter  marriage 
was  null  and  void,  the  Department  is  bound  by  the  act  of  August  7, 
1882,  to  follow  said  laws  of  the  District  accordingly  and  to  hold  that 
this  claimant  is  not  the  soldier's  widow  and  has  no  pensionable  status 
on  his  account 

Rejection  of  the  appealed  claim  is  affirmed. 


JLINi:  OP  DUTY— ABSENT  WITH  HUNTING  PARTT-EVrDENCE-RBPORT 
OF  WAR  DEPARTMENT. 

LUELLA  VaSS  (dependent  MOTHER). 

The  soldier  while  absent  from  post  with  hunting  party,  unauthorized  left  camp 
November  13,  1902,  and  while  following  an  elk  became  lost  and  remained 
out  until  found  by  a  guide  November  14,  1902,  and  brought  to  camp,  where 
he  died  November  17,  1902,  from  double  pneumonia,  result  of  such  ex- 
posure.   The  War  Department  reported :  "All  the  foregoing  in  line  of  duty." 

Held:  1.  That  the  record  evidence  tends  to  prove  that  soldier  left  the  hunting 
camp  at  his  option,  that  is,  was  not  required  to  go,  there  being  no  order  for 
him  not  to  leave  camp ;  hence  no  disobedience  of  any  order  in  the  act,  but 
an  assumption  of  the  risk  in  the  absence  of  a  command  so  to  do. 

2.  In  the  absence  of  proof  that  soldier's  act  in  leaving  the  hunting  camp  in  pur- 
suit of  an  elk  was  In  disobedience  of  a  command,  order,  or  specific  regula- 
tion of  said  hunting  party,  and  In  view  of  the  fact  that  the  War  Depart- 
ment reported  him  In  line  of  duty,  his  death  will  be  accepted  as  having  been 
due  to  his  military  service  in  line  of  duty,  in  accordance  with  the  ruling  in 
the  case  of  Margaret  M.  Hoffman  (9  P.  D.,  227). 
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Assistant  Secretary  Jesse  E.  Wilson  lo  the  Commissioner  of  Pensions, 

June  26,  1909. 

Charlie  Vass,  deceased,  November  17, 1902,  in  service,  enlisted  Sep- 
tember 30,  1899,  in  Company  F,  Tenth  United  States  Cavalry,  and 
served  to  time  of  his  death.  The  appellant,  Luella  Vass,  his  mother, 
August  19,  1907,  filed  a  claim  for  dependent  parent's  pension  under 
the  provisions  of  section  1  of  the  act  of  June  27,  1890  (26  Stat.  L., 
182).  The  claim  was  rejected  December  28,  1908,  in  language  as 
follows : 

On  the  ground  that  soldier's  death,  the  result  of  exposure  while  upon  an  un- 
authorized absence  from  his  command  as  shown  by  the  records  of  the  War 
Department,  can  not  be  accepted  as  in  line  of  duty. 

An  appeal  was  entered  February  6,  1909. 

The  War  Department,  under  date  of  March  23,  1904,  reported  that 
soldier  died  November  17, 1902,  at  Du  Bois,  Wyo.,  from  effects  of  ex- 
posure while  on  hunting  pass  in  line  of  duty ;  that  from  the  medical 
records  it  appears  that  soldier  was  treated — 

Noveml)er  14  to  17,  1902,  pneumonia,  double,  acute,  from  exposure  and  being 
badly  frozen;  was  absent  from  post  with  hunting  party,  and  unauthorized  left 
camp  on  afternoon  of  November  13,  1902,  and  while  following  an  elk  became 
lost  and  remained  out  till  found  by  guide  on  afternoon  of  November  14,  1902. 
Was  brought  into  camp  and  lived  till  6.40  p.  m.,  November  17,  1902.  This  at  a 
point  about  30  miles  west  of  Du  Bois,  Wyo.,  distant  from  Fort  Washaki,  Wyo., 
100  miles.  Body  brought  to  post  November  19,  1902.  Died  November  17,  1902, 
6.40  p.  m.,  from  double  pneumonia  in  line  of  duty,  at  a  point  about  30  miles  west 
of  Du  Bois,  Wyo.    All  the  foregoing  in  line  of  duty. 

The  Bureau's  adverse  action  is  based,  apparently  on  the  fact  as 
shown  by  the  record  that  soldier  "  unauthorized  left  camp  on  after- 
noon of  November  13,  1902,  and  while  following  an  elk  became  lost 
and  remained  out  until  found  by  a  guide  on  afternoon  of  November 
14,  1902." 

The  question  presented  is  whether  or  not  soldier  was  in  line  of 
duty  if,  unauthorized,  he  left  camp  in  pursuit  of  game  while  with  a 
hunting  party.  The  fact  per  se  that  he  thus  left  would  not  preclude 
his  being  in  line  of  duty,  for  there  are  no  premises  showing  that  he 
disobeyed  orders ;  and,  under  the  circumstances,  it  can  not  be  assumed 
that  he  did.  The  record  evidence  rather  tends  to  prove  that  he  left 
camp  at  his  option,  i.  e.,  was  not  required  to  go,  there  being  no  order 
for  him  not  to  leave  camp ;  hence  no  disobedience  of  any  order  in  the 
act,  but  an  assumption  of  the  risk  in  the  absence  of  a  command. 
There  is  nothing  on  file  to  show  the  regulations  to  be  observed  by 
the  members  of  a  hunting  party,  and,  in  the  absence  of  information 
as  to  their  requirements,  it  can  not  be  considered  that  every  act  is 
not  in  line  of  duty  while  on  a  hunting  expedition  that  would  not 
be  in  line  of  duty  on  other  occasions.     For  instance,  a  soldier  who 

uiymzeu  uy  x^j  v^  v^pc  iv^ 


DECISIONS  BELATING  TO  PENSIONS.  121 

leaves  a  post  unauthorized  is  not  in  line  of  duty,  because  the  regu- 
lations are  known  to  be  certain  in  forbidding  the  act.  But,  as 
before  said,  there  is  lack  of  information  as  to  regulations  governing 
a  hunting  party,  and  it  does  not  seem  reasonable  to  say  that  a 
member  of  such  party  is  not  in  line  of  duty  when  he  is  doing  the 
very  thing  the  party  is  sent  to  do.  It  is  hardly  necessary  to  add 
that  the  soldier  would  not  have  been  in  line  of  duty  had  he  been 
forbidden  to  leave  camp  to  himt,  or  for  any  other  purpose;  for 
the  act  would  constitute  disobedience  to  orders.  However,  if  such 
were  the  case  the  record  must  show  the  facts,  and  such  facts  are  not 
shown  in  this  case.  On  the  contrary,  it  appears  the  soldier  was  at 
all  times  in  line  of  duty,  as  is  shown  by  the  last  entry  of  the  record, 
it  reading:  "All  the  foregoing  in  line  of  duty." 

Nothing  contained  in  the  record  discloses  any  inconsistency  in 
accepting  its  meaning  as  a  whole  that  this  soldier,  unauthorized 
(without  specific  orders)  and  in  line  of  duty,  while  with  a  hunting 
party,  left  camp  in  pursuit  of  an  elk;  with  such  purport  the  record 
can  not  be  taken  as  evidence,  showing  that  his  death  was  not  from 
a  cause  incurred  in  line  of  duty,  which  would  be  clearly  against  such 
purport.  There  being  no  evidence  to  show  that  his  death  cause 
was  not  incurred  in  line  of  duty,  the  evidence,  as  it  is,  must  be 
accepted  as  proving  per  contra. 

There  are  sources  of  information  which  would  make  certain  the 
question  as  to  which  there  is  difference  of  opinion ;  these  are  the  army 
regulations  as  to  hunting  parties,  and  the  evidence  of  a  competent 
witness  as  to  whether  any  special  order  governing  this  particular 
hunting  party  was  disobeyed  by  the  soldier. 

This  Department  can  not  take  cognizance  of  any  special  orders 
or  regulations  to  be  observed  on  occasions,  such  as  a  himting  party. 
If  such  special  orders  or  regulations  are  violated,  thus  constituting 
disobedience  of  a  command  or  order,  such  disobedience  or  violation 
of  an  order  or  command  must  be  proven.  In  the  absence  of  proof 
of  the  fact,  the  act  which  would  be  disobedience  because  a  violation 
of  such  specific  regulation  or  order  is  otherwise  in  line  of  duty. 
And  so,  in  this  case.  However,  as  the  record  evidence  shows  line  of 
duty,  it  is  not  necessary  to  further  investigate  the  claim,  unless  the 
Bureau  sees  fit  to  do  so  along  the  lines  indicated. 

In  the  case  of  Margaret  M.  Hoffman  (9  P.  D.,  227)  the  War 
Department  reported  that  the  soldier  was  accidentally  killed  in  line 
of  duty  while  on  a  pass  to  hunt ;  that  hunting  is  encouraged  in  the 
Regular  Army,  and  regarded  as  improving  the  soldiers  as  marksmen, 
and  as  much  in  line  of  duty  while  on  such  pass  to  hunt  as  while 
undergoing  smallarms  practice  at  the  target  range,  and  that  as  soldier 
was  killed  or  wounded,  while  so  engaged,  not  in  consequence  of  any 
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willful  neglect  or  improper  conduct  on  his  part,  is  considered  in  line 
of  duty.    The  Department  held  (syllabus) — 

1.  That  In  view  of  the  fact  that  the  records  of  the  War  Department  are 
usually  accepted  as  conclusive  upon  all  other  questions  relating  to  a  soldier's 
service,  the  contemporaneous  record  made  by  the  proper  medical  officer  that 
soldier  was  in  line  of  duty  when  killed,  should  be  regarded,  in  the  absence  of 
evidence  to  the  contrary,  as  controlling  upon  that  question. 

2.  In  cases  where  such  record  does  not  appear  the  question  of  line  of  duty 
must  be  determined  by  the  best  obtainable  parol  evidence  in  each  case,  showing 
the  fact  and  circumstances  under  which  the  disability  was  incurred. 

Endeavor  has  been  made  to  make  it  understood  that  the  record 
in  this  case  shows  incurrence  of  death  cause  in  line  of  duty;  which 
fact,  if  conceded,  brings  the  question  at  issue  within  the  rule  laid 
down  in  the  cited  case  which,  in  substance,  is  that  if  a  soldier  incurs 
a  cause  of  disability  while  hunting  on  a  pass,  said  disability  is  in- 
curred in  line  of  duty  when  such  would  be  the  fact  if  received  while 
at  target  practice,  drill,  or  in  performance  of  other  service  as  a 
soldier.  However,  it  is  not  considered  that  the  fact  is  so  conclu- 
sively shown  as  to  preclude  further  inquiry.  The  Bureau's  action 
in  rejecting  the  claim  is  therefore  reversed. 


SERVICE— DESERTION-HONORABL.E  BISCHAROE-^OINT  RESOIiUTION 
OF  JULY  1,   ieO«-ACT  OF  JULY  5,   1884— FAITHFUL  SERVICE. 

Lucy  A.  Shelton  (widow). 

Claimant's  late  husband  the  soldier,  deserted  from  his  first  enlistment  for 
service  in  the  war  of  the  rebellion  and  was  never  discharged  therefrom. 
He  also  deserted  from  his  last  contract  of  enlistment  for  service  in  said 
war,  but  in  1888  the  charge  of  desertion  from  said  last  service  was  re- 
moved and  an  honorable  discharge  issued  to  him  under  the  act  of  July  5, 
1884,  as  of  the  date  he  deserted  from  his  said  last  contract  of  enlistment 

Held:  That  the  act  of  June  27,  1890,  requires  as  a  prerequisite  to  pension 
thereunder  an  honorable  discharge  from  all  service  contracted  to  be  ren- 
dered during  the  war  of  the  rebellion,  and  soldier  not  having  been  honor- 
ably discharged  from  his  first  contract  of  service  his  widow  is  not  pension- 
able under  said  act. 

2.  That  the  second  section  of  the  Joint  resolution  of  July  1,  1902,  providing 
that  enlisted  men  who  were  honorably  discharged  from  their  last  contract 
of  service  entered  into  by  them  during  the  late  war  of  the  rebellion  "  shall 
be  held  and  considered  to  have  been  honorably  discharged  from  all  similar 
contracts  of  service  previously  entered  into  by  them"  with  the  United 
States  during  said  war,  does  not  afford  claimant  relief,  for  the  reason  that, 
as  her  late  husband's  entire  service  under  his  last  enlistment  was  not  faith- 
ful, he  was,  by  the  proviso  to  said  second  section  of  said  resolution,  ex- 
cepted from  the  remedial  provisions  of  the  same,  and  he  therefore  was 
not  honorably  discharged  from  all  the  service  he  contracted  to  render 
during  the  war  of  the  rebellion.  Daniel  Gilbert  (16  P.  D.,  379) ;  Edgar 
Brush,  etc.  (17  P.  D.,  73) ;  Fanny  Stuart  (14  P.  D.,  502)  ;  Solomon  Suell 

(15  P.  D.,  437),  and  George  Ball  (16  P.  D.,  374).  ^  i 
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Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissumer  of  Pensions^ 

August  eO^  1909. 

On  August  29,  1902,  Lucy  A.  Shelton  filed  a  claim  for  widow's 
pension  under  the  act  of  June  27, 1890  (26  Stat.  L.,  182),  as  amended 
by  the  act  of  May  9,  1900  (31  Stat.  L.,  170),  as  the  widow  of  John 
D.  Shelton,  who  served  as  a  private  in  Company  K,  Seventh  Missouri 
Infantry,  Company  A,  Third  Missouri  State  Militia  Cavalry,  and 
Company  H,  Twelfth  Missouri  Volunteer  Cavalry. 

The  claim  was  rejected  May  13,  1909,  on  the  ground  that  soldier 
was  not  discharged  from  his  first  service  and  deserted  from  his  last 
contract  for  service,  and  his  subsequent  discharge,  under  the  act 
of  July  6,  1884,  was  not  deemed  sufficient  to  bring  the  claim  within 
the  provisions  of  the  joint  resolution  of  July  1,  1902,  from  which 
action  an  appeal  was  filed  June  15,  1900,  contending  that  as  soldier 
was  discharged  from  his  first  service  January  3,  1864,  and  that  the 
records  of  the  War  Department  had  been  amended  showing  that  he 
was  discharged  from  his  last  service  July  6,  1865,  said  action  was 
error. 

Reports  from  the  War  Department  show  that  soldier  enlisted  in 
Company  K,  Seventh  Missouri  Volunteer  Infantry,  June  1,  1861, 
and  deserted  therefrom  September  1,  1861 ;  that  he  subsequently  en- 
listed in  Company  A,  Third  Missouri  State  Militia  Cavalry,  February 
1,  1862,  from  which  organization  he  deserted  September  8,  1862,  but 
rejoined  his  company  September  30,  1862,  tried  by  court-martial, 
convicted,  and  sentenced  to  forfeit  all  pay  and  allowances  from  Sep- 
tember 7,  1862,  to  October  7,  1863 ;  that  he  was  discharged  from  this 
organization  (date  not  stated)  to  date  from  January  3,  1864,  by 
reason  of  reenlistment  in  .Company  H,  Twelfth  Missouri  Cavalry, 
January  4,  1864.  He  deserted  from  this  last-named  organization 
July  1,  1865.  On  July  17,  1888,  the  charge  of  desertion  of  July  1, 
1865,  from  Company  H,  Twelfth  Missouri  Cavalry,  was  removed  by 
the  War  Department  and  an  honorable  discharge  issued  to  soldier  as 
of  date  of  July  1,  1865,  under  the  provisions  of  the  act  of  Congress 
of  July  5, 1884  (23  Stat.  L.,  119). 

The  inference  is  that  soldier  again  deserted  from  Company  A, 
Third  Missouri  State  Militia  Cavalry,  and  enlisted  in  Company  H, 
Twelfth  Missouri  Volunteer  Cavalry. 

It  thus  appears  that  soldier  deserted  from  his  first  service  in  Com- 
pany K,  Seventh  Missouri  Infantry,  and  was  never  discharged  from 
that  organization,  and  that  he  deserted  from  his  last  contract  for 
service  in  Company  H,  Twelfth  Missouri  Cavalry,  and  never  re- 
turned to  that  organization,  but  was  granted  a  discharge  therefrom 
in  July,  1888,  under  the  provisions  of  the  act  of  July  5,  1884,  supra, 
to  date  from  the  time  he  deserted,  July  1,  1865.  ^  . 
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It  has  been  held  by  this  Department,  in  a  long  line  of  decisions, 
that  in  daims  for  pension  under  the  act  of  June  27,  1890,  an  honor- 
able discharge  from  all  contracts  of  enlistments  for  service  during 
the  war  of  the  rebellion  is  a  prerequisite  to  pension  (John  Norton, 
9  P.  D.,  382;  Isaac  Babb,  8  P.  D.,  59;  Henry  Davinney,  7  P.  D.,  233; 
Susan  Colgin,  5  P.  D.,  127;  Kate  Eibel,  7  P.  D.,  179;  James  Cullen, 
6  P.  D.,  72;  Rosa  Rupp,  10  P.  D.,  14). 

This  soldier  not  having  been  honorably  discharged  from  aU  con- 
tracts with  the  United  States  for  service  during  the  late  war  of  the 
rebellion,  or  civil  war,  his  widow  has  no  pensionable  status  under  the 
third  section  of  the  act  of  June  27,  1890,  supra,  unless  the  facts 
in  the  case  come  within  the  remedial  provisions  of  section  2  of  the 
joint  resolution  of  July  1,  1902  (32  Stat.  L.,  750),  which  provides 
as  follows: 

That  In  the  administration  of  the  pension  laws  any  enlisted  man  of  the 
Army,  Including  regulars,  volunteers,  and  militia,  or  any.  appointed  or  enlisted 
man  of  the  Na^^y  or  Marine  Corps,  who  was  honorably  discharged  from  the 
last  contract  of  service  entered  into  by  him  during  the  late  war  of  the 
rebellion,  shall  be  held  and  considered  to  have  been  honorably  discharged  from 
all  similar  contracts  of  service  previously  entered  into  by  him  with  the  United 
States  during  said  war :  Provided,  That  such  enlisted  or  appointed  man  served 
not  less  than  six  months  under  said  last  enlistment  or  appointment,  that  his 
entire  service  under  said  last  enlistment  or  appointment  was  faithful,  and  that 
he  did  not  receive  by  reason  of  said  last  enlistment  or  appointment  any  bounty 
or  gratuity  other  than  from  the  United  States  in  excess  of  that  to  which  he 
would  have  been  entitled  if  he  had  continued  to  serve  faithfully  until  honorably 
discharged  under  any  contract  of  service  previously  entered  into  by  him,  either 
in  the  Army,  Navy,  or  Marine  Corps,  during  the  war  of  the  rebellion. 

The  facts  in  this  case  are  nearly  identical  with  the  facts  in  the 
case  of  Daniel  Gilbert  (16  P.  D.,  379),  decided  by  the  Department 
March  6,  1906,  and  the  decision  in  that  case  is  equally  applicable  to 
this. 

Gilbert  enlisted  in  Company  G,  Eighth  Tennessee  Volunteer  In- 
fantry, on  March  1,  1863,  from  which  he  deserted  September  3,  1863, 
and  was  never  discharged  from  his  contract  for  service  in  this 
organization. 

On  October  10,  1863,  he  again  enlisted  in  Company  E,  Eighth 
Tennessee  Volunteer  Cavalry,  from  which  service  he  also  deserted  on 
December  12,  1864.  In  1887  the  War  Department  removed  the 
charge  of  desertion  from  said  last-named  organization  standing 
against  him,  and  issued  to  him  an  honorable  discharge  as  of  Decem- 
ber 11,  1864,  but  on  May  6,  1905,  the  Military  Secretary  reported 
that  this  action  was  taken  under  a  misapprehension  of  the  powers  of 
the  military  authorities  in  such  cases,  and  that  the  same  was  void, 
and  soldier's  final  record  was  that  of  a  deserter.  He  had  been  pen- 
sioned under  the  act  of  June  27, 1890,  but  his  name  was  dropped  from 
the  roll  on  November  8,  1905,  from  which  action  he  appealed,  and 
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the  legality  of  this  action  was  the  sole  question  before  the  Depart- 
ment for  determination. 

It  was  contended  in  behalf  of  the  soldier  that  the  discharge  granted 
by  the  Secretary  of  War  in  1887  was  irrevocable  and  could  not  now  be 
impeached  by  an  inferior  officer. 

This  Department  in  disposing  of  the  appeal  suggested  that  it  was 
unnecessary  to  pass  on  the  legality  of  the  discharge,  as  there  would 
still  be  a  lack  of  an  honorable  discharge  from  soldier's  first  contract 
of  enlistment,  which  was  not  cured  by  the  discharge  granted  in  1887, 
nor  would  the  second  section  of  the  joint  resolution  of  July  1,  1902, 
afford  any  remedy  for  the  reason  that  his  entire  service  during  and 
under  said  last  enlistment  was  not  faithful. 

In  the  discussion  of  the  case  the  Department  said : 

Those  whose  service,  In  Its  entirety,  was  not  faithful  are  thus  excepted  from 
the  remedial  operation  of  this  resolution.  An  honorable  discharge  from  the 
last  service  may  be  shown,  but  this  is  insufficient.  The  fact  of  an  honorable 
discharge  works  beneficially  only  in  those  Instances  where  the  entire  service, 
during  the  last  enlistment,  was  faithful.  Claimant  must  show  faithful  serv- 
ice as  well  as  honorable  discharge  The  latter  does  not  imply  the  former. 
It  is  a  matter  of  proof,  the  burden  being  on  claimant  (Fanny  Stuart,  14  P.  D., 
502;  Solomon  Snell.  15  P.  D.,  437). 

The  appellant  admits  that  he  overstayed  leave  granted  him;  hence  the 
charge  of  desertion.  He  claimed  a  right  to  receive  an  honorable  discharge 
merely  by  virtue  of  his  return  to  his  command  within  the  time  allowed  by  the 
President's  proclamation.  Assuming,  then,  that  his  final  separation  from  the 
service  was  honorable,  the  fact  remains  that  he  was  absent  without  leave 
during  his  last  term  of  enlistment  His  entire  service  during  that  term  was 
consequently  not  "  faithful."  As  a  proposition  of  general  application,  to  which, 
of  coarse,  there  may  be  exceptions,  it  may  be  stated  that  where  a  soldier's 
service  was  of  such  a  questionable  character  as  to  require  resort  to  the  War 
Department,  many  years  after  the  close  of  the  war,  in  order  to  secure,  under 
some  general,  remedial  enactment,  a  discharge  from  that  service,  that  fact 
in  Itself  implies  that  the  soldier's  "  entire  service  "  was  not  "  faithful "  within 
the  meaning  of  the  Joint  resolution  of  July  1,  1902. 

Also  in  the  case  of  Edgar  J.  Brush,  alias  Joseph  Avery  (17  P.  D., 
73),  decided  by  this  Department  October  18,  1906,  a  case  nearly 
identical  with  the  one  just  mentioned,  where  the  soldier  deserted  from 
his  first  service  and  an  application  for  the  removal  of  the  charge  of 
desertion  and  for  an  honorable  discharge  had  been  denied,  he  again 
enlisted  under  an  alias  and  deserted  from  said  last  service.  The 
charge  of  desertion  from  his  last  contract  of  service  was  removed  and 
he  was  granted  a  discharge  under  the  provisions  of  the  act  of  March 
2,  1889,  to  date  from  the  date  he  deserted  the  service.  The  Depart- 
ment held: 

The  removal  of  the  charge  of  desertion  from  his  last  service  and  the  grant- 
ing  him  a  discharge  therefrom  under  the  provisions  of  the  act  of  March  2,  1889, 
does  not  bring  his  case  within  the  provisions  of  the  joint  resolutions  of  July  1, 
1902,  and  June  28,  1906,  for  the  reason  that  his  entire  service  under  his  last 
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contract  of  enlistmoit  was  not  faithful  within  the  meaning  of  said  resolutions, 
and  he  can  not  thereunder  be  deemed  to  have  been  honorably  discharged  from 
all  the  service  he  contracted  to  render  during  the  war  of  the  rebellion.  (Case 
of  Daniel  Gilbert,  16  P.  D.,  379.) 

See  also  the  cases  of  William  W.  Minor,  alias  William  Wallace, 
invalid  certificate  No.  858940  (1116  P.  L.  Bk.,  434),  decided  by  the 
Department  February  27,  1909  (not  published) ;  Fanny  Stuart  (14 
P.  D.,  502) ;  Solomon  Snell  (15  P.  D.,  437) ;  and  George  W.  Ball  (16 
P.  D.,  374). 

The  rejection  of  this  claim  on  the  ground  stated  must  be  affirmed, 
for  the  reason  that  as  claimant's  late  husband's  (the  soldier)  entire 
service  under  his  said  last  enlistment  was  not  faithful,  and  by  the 
proviso  to  the  second  section  of  the  joint  resolution  of  July  1,  1902, 
he  was  excepted  from  the  remedial  provisions  of  said  resolution,  and 
therefore  not  honorably  discharged  from  all  the  military  service  he 
contracted  to  render  the  United  States  during  the  war  of  the  rebellion. 
His  widow,  therefore,  has  no  title  to  pension  under  the  provisions  of 
the  act  of  June  27,  1890,  as  amended  by  the  act  of  May  9,  1900,  and 
the  action  complained  of  is  accordingly  affirmed. 
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Elizabeth  P.  Maxwell  (widow). 

This  claimant,  after  the  soldier's  death,  married  Chadwick,  June  22,  1865,  in 
the  State  of  New  York,  and  lived  with  him  as  his  wife  until  1S92  or  later, 
when  they  separated.  He  procured  in  1899,  at  his  domicile  in  the  State  of 
Minnesota,  a  decree  of  divorce  on  publication  notice.  She  in  1907,  at  her 
domicile  In  the  State  of  Washington,  procured,  on  personal  service,  a  decree 
declaring  such  marriage  null  and  void  because  of  a  former  wife  of  said 
Chadwick  then  living  and  undivorced.  Each  proceeding  was  regular  and 
conformable  to  law,  with  adequate  Jurisdiction  to  support  the  decree 
rendered.  In  the  divorce  action  no  issue  as  to  validity  of  the  marriage 
was  in  fact  raised  or  passed  upon.  In  the  nullity  action  no  notice  of  the 
divorce  action  was  given  the  court.  The  claimant,  as  guardian  of  the 
soldier's  minor  children,  claimed  and  received  pension  accordingly  up  to 
the  sixteenth  year  of  the  youngest  child. 

Held:  Claimant  is  not  estopped  from  denying  herein  the  validity  of  her 
marriage  to  Chadwick,  but  is  estopped  from  receiving  pension  as  widow 
for  the  period  during  which  she  received  pension  as  guardian. 

A  divorce  decree  is  only  presumptive  evidence  as  to  the  validity  of  the  mar- 
riage dissolved  when  no  issue  as  to  its  validity  was  raised  or  passed  upon 
in  such  action,  and  does  not  estop  the  party  against  whom  it  was  rendered, 
on  constructive  notice  and  default,  from  prosecuting  an  action  for  nullity 
of  such  marriage. 

The  claimant's  marriage  to  said  Chadwick  is  shown  both  by  said  nullity  decree 
and  by  the  testimony  of  himself  and  his  former  wife  to  have  been  null 
and  void  because  of  the  latter  being  alive  and  undivorced. 

Distinguishing  cases  of  Jennette  Thompson  (14  P.  D.,  469)  and  Mary  E.  Ward 

(17  P.  D.,  35).  ^,y,  ,^^^  uy  Google 


DECISIONS  RELATING  TO  PENSIONS.  127 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

August  27^  1909. 

This  appellant,  Elizabeth  P.  Maxwell,  filed  on  October  28,  1901, 
claim  No.  750762  for  pension  under  the  Revised  Statutes  as  widow 
of  Joseph  Maxwell,  who  died  October  8,  1864,  while  a  member  of 
Company  D,  Eighty-fifth  New  York  Infantry.  Said  claim  was 
rejected  February  29,  1908,  on  the  ground  of — 

No  title;  the  claimant  married  June  22,  1865,  one  Ransom  Ghadwick,  and 
there  is  no  period  prior  to  that  date  for  which  she  could  be  paid,  as  payments 
of  pension  (were)  made  to  the  minor  children  of  the  soldier  covering  that 
period  under  then  existing  laws.  Claimant,  furthermore,  through  her  conduct, 
is  estopped  from  denying  the  validity  of  her  remarriage  to  said  Chadwick. 

On  March  30,  1909,  the  claimant  appealed,  contending  that  her 
marriage  to  said  Chadwick  was  invalid  and  void  because  he  then 
had  a  former  wife,  Phoebe,  living  and  undivorced;  that  on  learning 
this  she  left  him  and  assumed  her  former  name,  and  that  having 
acted  in  good  faith  in  marrying  him  and  being  ignorant  and  illiterate 
she  should  not  be  judged  by  the  rules  of  law  obtaining  in  courts. 

The  appeal  being  filed  more  than  one  year  after  the  action  appealed 
from,  dismissal  thereof,  under  the  rules  of  practice,  is  recommended 
in  your  report.  The  claimant  being,  however,  as  stated,  illiterate  and 
ignorant,  doubtless,  of  her  rights,  and  no  attorney  appearing  of 
record  in  the  case,  the  appeal  will  be  entertained. 

This  claim  has  been  thoroughly  investigated  on  a  special  examina- 
tion. The  evidence  shows  the  claimant  and  said  Chadwick  were 
formally  married  in  Cattaraugas  County,  N.  Y.,  June  22,  1865,  and 
lived  together  as  husband  and  wife  until  abotit  1892  or  1893,  and 
possibly  later,  with  some  intermissions  of  separation,  perhaps.  She 
says  she  married  him  in  good  faith,  he  having  told  her  father  that 
his  former  wife,  Phoebe,  was  divorced,  and  that  she  did  not  know 
differently  until  about  1892  or  1893.  when  she  heard  he  had  told  some 
G.  A.  R.  people  that  he  and  Phoebe  had  not  been  divorced,  and  on 
her  questioning  hinr,  when  he  was  about  leaving  her  for  good  at  that 
time,  he  admitted  it. 

He  denies,  however,  that  she  was  thus  ignorant  at  the  time  of 
their  marriage  that  he  and  Phoebe  were  not  divorced,  and  says  she 
was  fully  aware  of  the  fact.  Other  testimony  tends  to  corroborate 
him.  Both  he  and  Phoebe  say  there  was,  in  fact,  no  divorce  then 
from  their  marriage.  Phoebe  says  she  thought  his  marriage  to  this 
claimant  freed  her,  and  she  also  remarried  accordingly,  although  she 
appears  to  have  remarried  once,  at  least,  before  that  and  several 
times  after,  finally  to  said  Chadwick  again,  in  1900. 

On  December  29,  1899,  he  procured  in  the  district  court,  third 
judicial  district,  Wabasha  County,  Minn.,  a  decree  of  divorce  from 
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this  claimant;  the  court  finding  a  marriage  between  them  on  "April 
22,  1865,"  that  they  had  cohabited  up  to  August  26,  1898,  that  she 
then  deserted  him,  and  that  the  plaintiff  was  then,  and  had  been 
for  one  year  immediately  preceding  the  commencement  of  that  action, 
a  resident  of  said  county ;  and  reciting  also  that  the  action  had  been 
regularly  commenced,  summons  duly  served  by  publication  thereof 
pursuant  to  order  of  court  and  to  the  statutes,  the  case  regularly 
placed  on  the  calendar  for  trial,  and  come  on  regularly  for  hearing 
and  adjudication ;  that  more  than  thirty  days  had  elapsed  since  com- 
pletion of  such  service ;  that  no  answer  or  appearance  had  been  made 
by  defendant;  that  the  defendant  had  made  default;  and  that  the 
court  had  heard  the  sworn  testimony  of  witnesses  and  duly  con- 
sidered the  same. 

Said  Chadwick  testifies  also  that  his  attorneys  in  that  action  sent 
claimant  a  copy  of  his  complaint,  to  which  she  made  no  reply.  The 
publication  appears  to  have  been  made  in  a  small  country  newspaper 
away  from  the  county  seat.  She  says  she  knew  nothing  whatever 
of  this  suit  until  some  time  after,  when  his  brother,  while  on  a  visit 
to  her,  told  her  of  it. 

Phoebe,  following  the  death  of  the  last  man  whom  she  had  married 
after  said  Chadwick,  who  was  also  a  soldier,  had  gone  to  the  war, 
again  formally  married  said  Chadwick  on  January  15,  1900,  in 
Wabasha  County,  Minn.,  and  they  lived  together  until  1907,  when  he 
appears  to  have  deserted  her. 

In  January,  1907,  claimant  instituted  in  the  superior  court  of  the 
State  of  Washington  for  Thurston  County  a  suit  for  annulment  of 
her  marriage  to  said  Chadwick.  Personal  service  was  made  upon 
him  in  Wabasha  County,  Minn.,  as  provided  by  the  laws  of  the  State 
of  Washington,  and  the  suit  proceeded  r^ularly  upon  his  default 
to  final  judgment  and  decree  of  annulment  on  April  22,  1907,  de- 
claring said  marriage  void  because  of  his  then  having  a  living  and 
undivorced  wife,  Phoebe. 

This  court  found,  judicially,  among  other  things,  the  plantiff's 
residence  in  said  Thurston  County  for  one  year  preceding  her  and 
said  Chadwick's  marriage  on  June  22,  1865 ;  her  good  faith  in  such 
marriage;  that  he  then  had  a  living  and  undivorced  wife,  Phoebe; 
that  he  deserted  claimant  in  1892 ;  that  she  then  first  learned  of  said 
undivorced  former  wife,  and  that  she  has  since  resumed  her  prior 
name,  Maxwell,  and  has  not  cohabited  with  defendant. 

The  court  in  that  case  made  no  finding  as  to  the  decree  of  divorce 
procured  by  said  Chadwick,  eight  years  before,  in  Minnesota,  and 
the  claimant  made  no  mention  of  it  in  her  pleadings,  although  then, 
at  least,  aware  of  it. 

This  claimant  appears  to  have,  at  least,  recognized  her  marriage 
to  Chadwick  in  1865  as  a  valid  marriage  up  to  their  final  separation, 
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in  1892  or  1893,  as  she  says,  or  in  1898,  as  he  alleges  in  his  complaint 
for  divorce.  On  March  8,  1867,  she  filed  a  clayn  for  pension  as 
guardian  of  the  soldier's  minor  children,  and  pension  was  allowed 
and  paid  her  accordingly  up  to  May  23,  1879,  when  the  youngest 
child  became  16  years  of  age. 

Under  these  circumstances  the  claimant,  even  if  her  marriage  to 
said  Chadwick  was  void,  would  be  estopped  from  receiving  pension 
in  her  own  right  for  the  period  during  which  she  received  pension  as 
guardian.     (Eliza  Matson,  15  P.  D.,  47.) 

The  holding  of  the  Bureau,  however,  that  she  is  estopped,  by  her  con- 
duct, from  denying  the  validity  of  said  marriage  can  not  be  sustained. 
The  gist  of  the  principle  of  estoppel  in  pais  is  prejudice  to  the  party 
in  whose  favor  it  is  applied,  as  shown  in  the  decision  of  the  Depart- 
ment in  the  case  of  Marenda  Rodes  (17  P.  D.,  281).  For  this  rea- 
son, the  conduct  of  this  claimant  in  prosecuting,  as  guardian,  the 
claim  for  and  as  guardian  receiving  the  minor's  pension  estops  her 
from  now  claiming  or  receiving  pension  in  her  own  right  for  the  same 
period.  Such  conduct  on  her  part  was  prejudicial  to  the  Govern- 
ment so  far  as  regards  pension  during  that  period,  but  such  prejudice 
ends  with  such  period,  and  can  not  be  extended  beyond  the  same. 
The  minor's  title  ended  then  at  all  events,  and  thereafter  there  was 
no  conflicting  interest  or  claim  as  to  pension  on  account  of  this  soldier 
concerning  which  the  Government  might  be  prejudiced  by  any  allow- 
ance of  pension  to  this  claimant.  If  the  claimant  was,  in  fact  and  in 
law,  still  the  soldier's  widow,  estoppel  could  only  arise,  as  held  in  the 
case  of  Marenda  Rodes,  cited,  upon  showing  that  "  the  subsequent 
repudiation  by  the  claimant  of  that  remarriage,  or  of  conduct  induc- 
ing the  belief  that  there  was  a  remarriage  in  law  as  well  as  in  fact, 
will  operate  to  the  prejudice  of  the  Government." 

It  does  not  appear  that  the  Government  will  be  prejudiced  in  this 
case  by  allowing  this  claimant  to  question  the  presumptive  validity 
of  her  formal  marriage  to  said  Chadwick,  the  validity  of  which  has 
been  the  subject  of  an  action  at  law  or  suit  in  court  and  judicially 
determined,  apparently  in  a  regular  manner  and  with  full  juris- 
diction so  to  determine. 

This  case  is  somewhat  analogous  to  that  of  Jennette  Thompson 
(14  P.  D.,  469),  wherein  a  presumption  of  marriage  arose  under  sec- 
tion 4719,  Revised  Statutes,  the  claimant  therein  having  been  dropped 
from  the  rolls  under  that  section,  and  was  strengthened  by  proof  of 
cohabitation  and  acknowledgment  as  husband  and  wife  for  twenty 
years ;  and  it  was  held  such  claimant  was  estopped  from  showing,  as 
alleged,  that  said  relations  were  invalid  because  no  ceremony  of  mar- 
riage was  ever  performed;  it  not  being  alleged,  however,  that  such 
relations  were  not  matrimonial  in  fact  or  intention,  or  not  entered 
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upon  in  good  faith,  or  were  not,  in  fact,  matrimonially  valid  as  a 
common-law  marriage  in  some  of  the  numerous  places  of  residence 
of  the  parties,  and  such  cohabitation  and  acknowledgment  being 
competent  and  sufficient  evidence  of  a  valid  marriage  in  the  several 
States  wherein  the  parties  had  resided,  even  though  a  ceremony  was 
essential  to  validity. 

As  pointed  out  in  the  case  of  Marenda  Rodes,  cited,  the  estoppel 
in  the  Jennette  Thompson  case  was  evidently  predicated  upon  the 
prejudice  to  which  the  Government  would  be  put  in  allowing  a  claim- 
ant under  such  circumstances,  many  years  after  a  supposed  marriage, 
to  undertake  to  prove  its  invalidity  upon  such  a  ground,  the  fact  of 
no  celebration,  a  negative  almost  if  not  quite  impossible  of  proof 
after  such  lapse  of  time  and  under  such  circumstances  and  of  ques- 
tionable effect  even  if  proved.  In  such  case,  also,  proof  of  such  in- 
validity of  the  marriage  involved  setting  up  and  establishing  a  rela- 
tion which  was  informal,  not  conforming  to  law,  and  known  at  the 
time  by  the  parties  to  be  illicit,  bringing  such  case  within  the  prin- 
ciple of  estoppel,  as  stated  in  the  case  of  DivoU  v,  Leadbetter  (21 
Mass.,  220),  that— 

If  a  man's  mouth  Is  ever  stopped  in  court  It  should  be  when  he  undertakes  to 
claim  a  right  or  an  exemption  on  account  of  his  guilt  or  infamy. 

The  present  case,  however,  is  distinguishable.  The  marriage  herein 
was  in  forms  of  law  and  presumptively  valid  in  all  respects,  and  was 
only  invalid,  if  at  all,  because  of  facts  outside  of  and  disconnected 
with  it,  which  may  well  have  been,  and  presumably  were,  unknown 
to  this  claimant,  at  least,  and  in  alleging  and  establishing  such  in- 
validity she  is  not  called  upon  to  show  any  immoral  or  illicit  conduct 
on  her  part.  While  in  the  Thompson  case  the  marriage  was  admit- 
tedly contrary  to  the  law,  illicit,  and  invalid,  in  and  of  itself  because 
of  its  own  facts  and  circumstances,  involving  that  claimant's  own 
immorality  in  assuming  to  live  and  cohabit  with  a  man  without  the 
formal  celebration  claimed  to  be  essential  to  their  marriage.  The 
marriage  attacked  in  that  case  was,  as  claimed,  intrinsically  invalid, 
while  that  in  this  case  was  only  extrinsically  so. 

Furthermore,  the  prime  element  of  distinction  between  the  two  cases 
is  the  fact  this  claimant's  and  said  Chadwick's  marriage  has  twice, 
in  apparently  regular  and  formal  proceedings,  and  with  adequate 
jurisdiction,  been  the  subject  of  judicial  cognizance  and  action,  which 
furnishes  to  the  Government  proper,  sufficient,  and  conclusive  author- 
ity for  its  own  action  in  this  claim.  The  evidence  as  to  the  invalidity 
of  this  marriage  is  record  evidence,  certain  and  definite,  while  that 
as  to  the  alleged  invalidity  in  the  Thompson  case  was  parol,  negative, 
uncertain,  and  indefinite,  so  that  any  satisfactory  conclusion  were 
well  nigh  impossible. 
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The  law  division  of  the  Pension  Bureau  has  held,  in  an  opinion 
attached  to  the  brief  herein,  that  the  divorce  decree  secured  by  said 
Chadwick  in  Minnesota  in  1899  "  in  effect  affirmed  the  validity  of  the 
marriage  which  it  dissolved,"  citing  the  case  of  Walker  v.  Walker 
(150  Ind.,  317),  and  that  "  there  is  no  valid  reason  why  the  Bureau 
should  not  accept  said  decree  and  give  it  full  effect ;  "  that  the  nullity 
decree  procured  by  this  claimant  in  1907  in  Washington  State  was  not 
procured  by  her  in  good  faith,  she  not  disclosing. the  fact  of  such 
prior  divorce  decree  nor  introducing  any  evidence  in  support  of  her 
allegations  as  to  the  invalidity  of  that  marriage ;  that  in  view  of  such 
divorce  "  there  was  no  marriage  in  existence  and  none  to  be  annulled," 
and  that  claimant  is  estopped  at  this  late  day  from  asserting  such  in- 
validity, "  following  the  deductions  of  the  Department  in  the  case  of 
Mary  E.  Ward  "  (17  P.  D.,  35)  "  so  far  as  applicable." 

The  principal  question  herein  is  as  to  the  extent  to  which  the  di- 
vorce decree  is  evidence  of  the  validity  of  that  marriage.  The  court's 
finding  in  the  decree  pertained  merely  to  the  fact  of  the  celebration, 
and  no  issue  as  to  the  validity  of  such  marriage  appears  to  have  been, 
in  fact,  raised  or  passed  upon.  If  evidence  at  all  of  the  validity  of  the 
marriage,  such  decree  can  only  be  prima  facie  evidence  thereof,  as 
no  more  than  a  presumptive  validity  attaches  to  the  proven  fact  of  a 
ceremony,  and  such  was  sufficient  to  support  the  divorce  action. 

The  case  of  Walker  v.  Walker,  cited  above,  was  a  suit  against  a 
divorced  wife  to  set  aside  an  antenuptial  contract  and  deed  there- 
under, and  the  divorce  decree,  on  personal  service  and  appearance, 
was  held  to  be  res  judicata  as  to  all  property  rights  of  the  parties, 
estopping  the  plaintiff,  who  had  procured  it,  "  as  against  his  wife  in 
a  collateral  proceeding  like  this  to  show  that  he  was  insane  either  at 
the  time  of  the  marriage  or  at  the  time  he  sued  for  and  obtained  the 
divorce." 

The  rule  laid  down  in  that  case  was  one  merely  as  between  the  par- 
ties in  a  collateral  action  not  concerning  the  marriage  status.  A  dif- 
ferent rule  applies  in  actions  wherein  such  status  is  the  subject- 
matter  of  the  suit,  as  in  suits  for  divorce  or  for  nullity.  It  is  stated 
in  2  Nelson  on  Divorce  and  Separation,  section  777,  that — 

Where  there  Is  a  valid  prior  marriage  undissolved,  the  fact  that  one  party 
to  a  subsequent  marriage  has  obtained  a  decree  of  divorce  will  In  no  way  alTect 
the  validity  of  the  second  marriage; 

and 

If  the  validity  of  a  marriage  is  affected  by  a  decree  of  divorce,  such  decree 
must  be  proved  by  the  party  alleging  it. 

In  the  case  of  Lythgoe  v,  Lythgoe  et  al.  (75  Hun.,  147)  it  was 
held  that  it  must  affirmatively  appear  from  the  record  or  other  evi- 
dence that  the  question  was  "  not  only  in  issue  but  directly  adjudi- 
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The  United  States  Supreme  Court  stated  in  the  case  of  Russell  v. 
Place  (94  U.  S.,  006)  that^ 

If  upon  tbe  face  of  a  record  anything  is  left  to  conjecture  as  to  what  was 
necessarily  involved  and  decided,  there  is  no  estoppel  in  it  when  pleaded,  and 
nothing  conclusive  in  it  when  offered  as  evidence ; 

also,  that — 

It  is  undoubtedly  settled  law  that  a  judgment  of  a  court  of  competent  juris- 
diction u[>on  a  question  directly  involved  in  one  suit  is  conclusive  as  to  that 
question  in  another  suit  between  the  same  parties.  But  to  this  operation  of 
the  judgment  it  must  appear,  either  upon  the  face  of  the  record  or  be  shown  by 
extrinsic  evidence,  that  tbe  precise  question  was  raised  and  determined  in  the 
former  suit.  If  there  be  any  uncertainty  on  this  head  in  the  record,  ♦  ♦  ♦ 
the  whole  subject-matter  of  the  action  will  be  at  large  and  open  to  a  new  con- 
tention, unless  this  uncertainty  be  remedied  by  extrinsic  evidence  showing  the 
precise  point  involved  and  determined. 

This  rule  is  recognized  also  by  the  courts  of  Minnesota  as  to  ques- 
tions of  fact,  (Augir  v.  Ryan,  63  Minn.,  3t3;  Neilson  v.  Penn.  Coal 
&  Oil  Co.,  78  Minn.,  113) ;  and  in  Washington  (Marble  Sav.  Bank 
V.  Williams,  23  Wash.,  766). 

In  the  case  of  Gourand  v.  Gourand  (3  Eedf.,  N.  Y.,  262)  the  tes- 
tator after  being  divorced  from  his  wife,  because  of  his  adultery  with 
a  certain  woman,  married  the  latter,  who  became  the  executrix  of  his 
will,  and  probate  was  contested  by  a  son  by  the  former  wife,  the 
testator's  marriage  to  whom  was  alleged  by  the  executrix  to  be 
invalid.  The  son  offered  said  decree  of  divorce  as  evidence  of  the 
validity  of  such  marriage,  the  defendant  in  that  action  having  denied 
the  marriage,  and  the  court  having  found  in  said  decree  that  it  was 
valid.  It  was  held  this  decree  did  not  estop  the  executrix  from  deny- 
ing the  validity  of  such  marriage,  and  the  court  stated  : 

Though  some  of  the  expressions  of  the  commentators  and  judges  seem  to  be 
broad  enough  to  include  under  the  term  "  status  "  the  adjudged  relation  of  the 
parties  prior  to  the  pronouncement  of  the  judgment,  yet  all  the  cases  examined 
seem  to  me  to  be  consistent  with  the  more  restricted  significance  of  the  word 
status ;  to  wit,  the  status  declared  by  the  decree  itself  as  existing. 

Following  this  exposition  of  the  law,  it  seems  clear  that  the  decree 
of  divorce  herein  can  not  be  accepted  as  conclusive  evidence  of  the 
validity  of  that  marriage,  its  validity  not  being  made  an  issue  or 
passed  upon  in  that  action,  and  that  it  is  no  more  than  evidence  of 
the  fact  of  celebration,  by  reason  of  which  fact  alone  the  validity  of 
the  marriage  is  presumable  from  such  decree. 

In  the  nullity  proceeding,  however,  the  validity  of  the  marriage 
was  directly  involved  and  directly  passed  upon  and  determined,  and 
the  invalidity  of  the  marriage  is  proved  herein  not  i&lone  by  such 
decree  of  nullity,  but  by  the  testimony  on  special  examination  of  both 
parties  to  the  former  marriage,  the  existence  of  which  undissolved 
was  held  to  invalidate  the  second  marriage. 
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This  nullity  proceeding  appears  to  have  been  entirely  regular, 
with  full  jurisdiction  over  the  parties  and  the  subject-matter,  and 
personal  notice  to  the  defendant.  No  lack  of  good  faith  on  the  part 
of  the  claimant  in  the  prosecution*  of  that  suit  appears.  It  is  to  be 
presumed  the  court  heard  sufficient  evidence  to  satisfy  it  of  the  truth 
of  the  facts  found,  as  section  5719  of  the  Washington  Code  provides 
"  the  court  shall  require  proof  before  granting  a  divorce  or  decree  of 
nullity."  The  fact  no  notice  was  given  the  court  of  the  divorce 
decree  is  immaterial,  as,  for  reasons  shown,  that  decree  was  evidence 
in  such  an  action  of  no  more  than  the  fact  of  celebration,  and  was 
no  evidence,  in  itself,  of  the  validity  of  the  marriage  aside  from  the 
presumption  attaching  to  the  fact  of  celebration  found  by  it. 

The  decision  of  the  Department  in  the  case  of  Mary  E.  Ward 
(17  P.  D.,  35),  above  mentioned,  is  not  applicable.  The  principles 
discussed  in  that  case  concerned  two  divorce  decrees  in  different 
States.  If  the  first  decree  therein  divorced  the  parties  there  was  no 
status  upon  which  the  second  decree  could  operate,  as  stated,  and  the 
failure  to  apprise  the  court  rendering  the  second  decree  of  the  former 
decree  was  therefore  an  imposition  and  fraud  upon  that  court.  In 
this  case,  however,  the  fact  of  a  divorce  decree,  or  that  no  marriage 
status  existed  at  the  institution  of  the  nullity  proceeding,  was  im- 
material in  the  latter  proceeding,  which  did  not  purport  to  act  upon 
a  present  existing  status,  but  upon  one  formerly  existing  when  the 
marriage  occurred  in  1865. 

This  claimant's  marriage  to  said  Chadwick  in  1865  is  shown  there- 
fore both  by  the  formal  adjudication  of  the  question  by  the  court  of 
the  State  of  Washington  and  by  the  parol  evidence  filed  in  this  claim, 
to  have  been  invalid  and  void  under  the  laws  of  the  State  of  New 
York,  where  it  was  contracted,  the  statutes  of  that  State  declaring 
a  marriage  while  a  party  already  has  a  former  wife  or  husband  living 
and  undivorced  to  be  "  absolutely  void."    (Katie  Smith,  9  P.  D.,  199.) 

This  claimant  must  be  held  accordingly  to  have  established  her 
continued  widowhood  in  this  case,  and  the  grounds  upon  which  the 
rejection  of  her  claim  are  based  are  not  tenable  or  sound.  Whether 
she  is,  as  widow,  pensionable  under  the  law  is  another  question ;  and 
as  this  question  has  not  been  passed  upon  by  the  Pension  Bureau,  it 
should  not  now  properly  be  considered  on  this  appeal. 

Attention  is  hereby  called,  however,  to  the  possible,  bearing  on  this 
latter  question  of  the  evidence  as  to  the  claimant's  bona  fides  in 
marrying  said  Chadwick.  If  she  was,  as  she  says,  ignorant  then  of 
the  fact  there  was  no  divorce  from  his  prior  marriage,  and  had  reason 
to  and  did  believe  in  and  rely  upon  her  information  that  they  were 
divorced,  her  cohabitation  with  him  could  not  be  held  to  be  adulterous 
within  the  act  of  August  7,  1882,  at  that  time  or  any  time  prior  to 
actual  knowledge  of  the  fact  of  no  divorce.     (Watie^tlfe  Owi'kl^JC 
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12  R  D.,  258;  Susanna  R.  Estell,  16  P.  D.,  256.)  And  even  if  she 
had,  when  she  married  Chadwick,  full  knowledge  that  he  was  not 
divorced  from  Phoebe,  and  her  cohabitation  was,  in  fact,  adulterous 
from  the  start,  her  pensionable  status  would  be  unaffected  thereby 
prior  to  August  7,  1882.  (Hester  A.  Inghams,  13  P.  D.,  173;  Eliza 
Matson,  15  P.  D.,  47;  Susanna  R.  Estell,  supra.)  See  also  Ann 
Spence  (16  P.  D.,  48). 

The  evidence  now  in  this  case  as  to  claimant's  first  knowledge  of 
the  fact  there  was  no  divorce  from  Chadwick's  first  marriage  when  he 
married  her  is  unsatisfactory,  probably  because  no  particular  investi- 
gation, on  special  examination,  was  directed  to  that  phase  of  the  case. 
She  says  she  first  heard  of  it  very  shortly  before  he  left  her  in  1892, 
1893,  or  1894.  He  says  she  knew  it  from  the  beginning.  In  his  bill 
for  divorce  he  says  she  left  him  August  26,  1898.  On  special  exam- 
ination he  testified  she  left  him  in  September,  1889.  Her  son  testified 
at  first  that  they  talked  about  there  being  no  such  divorce  several 
years  prior  to  her  separation  from  Chadwick ;  later,  he  says  this  talk 
was  after  and  not  before  such  separation.  Chadwick's  sister  and 
half-brother  supposed  there  was  such  a  divorce  when  he  married 
claimant,  his  first  wife  having  run  off  and  married  again  while  he 
was  in  the  army,  but  neither  has  any  knowledge  as  to  what  claimant 
then  knew.  The  wife  of  another  brother  says  claimant  told  her 
Chadwick  had  shown  her  a  divorce  from  his  first  wife  when  he 
married  claimant. 

As  above  stated,  what  conclusion,  if  any,  from  this  testimony  should 
or  may  be  drawn  as  to  the  question  of  claimant's  pensionable  title  as 
widow  can  not  properly  be  stated  on  this  appeal,  such  question  not 
having  been  passed  upon  by  the  Bureau  of  Pensions.  These  and  any 
other  material  facts  affecting  a  widow's  title  to  pension  may  properly 
be  considered  on  read  judication  of  the  claim,  which  is  hereby  directed, 
rejection  of  the  claim  upon  the  ground  stated  being  reversed. 


MARRIAGE-ACT  OF  AUGUST  7,  1888— INDIAN A—IMPKDIMENT— 
DIVORCE-EVIDENCE. 

CiNDARILLA  CoOK    (aS  WIDOW ). 

Claimant  married  the  soldier  in  the  State  of  Indiana  at  a  date  when  he  had 
a  living,  undivorced,  wife.  No  divorce  was  ever  had  or  attempted  between 
the  soldier  and  his  first  wife,  but,  notwithstanding,  each  remarried.  The 
first  wife  survived  the  soldier. 

Held:  1.  That  claimant  has  no  title  under  the  act  of  June  27,  1890. 

2.  The  Department  has  the  right  to  declare  In  each  claim  what  class,  quality, 
and  amount  of  proof  It  will  require  to  establish  a  particular  status;  and 
when  its  conclusion  on  the  facts  is  reached,  it  will,  under  section  2  of  the 
act  of  August  7,  1882,  apply,  in  marriage  cases,  the  law  of  the  particular 
State.  ^,y,  ,,^^  ^y  Google 
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3.  Wlien  two  parties  claim  pension  throngb  the  same  alleged  husband,  neither 
of  them  can  prevail  by  reason  of  the  untenable  position  of  the  other,  but 
by  the  lawfulness  of  her  own  claim. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions, 

August  «7,  1909. 

Cindarilla,  as  alleged  widow  of  John  Cornelius  Cook,  formerly 
a  private  in  Company  G,  Eighth  Indiana  Volunteer  Cavalry,  being 
once  a  pensioner  under  the  act  of  June  27,  1890,  at  $8  per  month, 
her  name  having  been  dropped  from  the  roll  September  25,  1899, 
by  reason  of  the  conclusion  that  she  was  not  the  widow  of  the  soldier, 
filed  her  declaration  for  restoration  under  said  act  as  amended,  June 
17,  1908,  claim  being  rejected  August  14  of  the  same  year,  on  the 
same  groimd  on  which  her  name  was  formerly  dropped  from  the  roll. 
An  appeal  was  entered  April  13,  1909. 

The  terms  of  rejection  in  this  case  show  that  at  the  date  of  the 
claimant's  attempted  marriage  with  the  soldier,  April  10,  1861,  in 
the  State  of  Indiana,  he  had  a  living,  undivorced  wife,  now  known 
as  Elizabeth  McAllister,  she  surviving  the  soldier,  who  died  in  the 
above-mentioned  State  August  29,  1894,  and  in  order  for  a  proper 
understanding  of  the  issue  involved,  the  facts  in  the  claim  of  said 
Elizabeth  McAllister  will  be  briefly  set  forth. 

It  appears  that  the  soldier  in  question  married  one  Elizabeth 
April  6,  1848,  and  they  lived  together  as  husband  and  wife  until 
some  time  in  1855,  two  children  being  bom  to  them  and  who  are  now 
living.  No  divorce  was  ever  had,  attempted,  or  even  alleged  between 
the  said  Elizabeth  and  the  soldier,  but,  notwithstanding  this  legal 
marital  union,  the  soldier  did,  on  April  10,  1861,  contract  a  formal 
marriage  with  one  Cindarilla  Bickell,  with  whom  he  lived  in  such 
relation  until  his  death,  August  29,  1894.  The  first  wife  and  the 
soldier  were  residents  of  the  State  of  Indiana,  she  being  a  resident  of 
said  State  until  the  time  of  the  soldier's  death,  and  from  the  time  of 
soldier's  separation  from  her  both  knew  of  each  other's  whereabouts 
and  subsequent  marriage.  During  their  separation  their  children 
frequently  saw  them,  and  the  father  acknowledged  his  relationship 
and  identity.  In  the  year  1871  the  said  Elizabeth  formally  married 
one  Alexander  McAllister,  and  on  said  McAllister's  death,  April  1, 
1898,  she  applied  for  a  pension,  the  claim  being  rejected  on  the 
ground  that  she  was  not  his  widow.  An  appeal  was  taken  before  the 
Secretary  August  31,  1901,  and  the  rejection  of  her  claim  sustained 
by  departmental  decision  promulgated  April  18,  1903.  The  appeal 
in  the  present  case  rests  upon  the  contention  that  the  action  of  rejec- 
tion under  the  claim  of  Cindarilla  for  restoration  is  at  variance  with 
the  departmental  decisions  in  the  case  of  Christena  E.  Allbum 
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(13  P.  D.,  333),  and  also  the  case  of  Sarah  J.  Shadle  (16  P.  D.,  229), 
and  decisions  cited  in  both  cases. 

The  burden  of  the  appeal  lies  in  the  following  quotation  from  the 
Allbum  case : 

It  is  a'  settled  law  in  Indiana  that  when  a  marriage  has  been  consummated 
In  accordance  with  the  forms  of  law  It  is  presumed  that  no  legal  Impediment 
existed  to  the  parties  entering  into  such  a  marriage,  and  the  fact,  if  shown, 
that  either  or  both  of  the  parties  had  been  previously  married,  and  that  such 
wife  or  husband  of  the  first  marriage  is  still  living  does  not  destroy  the  prima 
facie  legality  of  the  last  marriage.  The  presumption  in  such  cases  is  that  the 
former  marriage  has  been  legally  dissolved  and  that  the  burden  that  it  was  not 
rests  upon  the  party  to  impeach  the  last  marriage. 

One  of  the  cases  cited  in  the  Allbum  case,  and  which  appears  as  a 
part  of  the  basis  of  the  said  decision,  is  that  of  Louisa  J.  Doan  (8 
P.  D,,  377).  This  was  a  case  in  which  Courtland  Doan,  the  soldier, 
married  the  said  Louisa  in  the  State  of  Indiana  in  August,  1859. 
Doan  had  been  previously  married,  such  wife  obtaining  a  divorce 
from  him  in  the  State  of  Illinois  May  6,  1863,  some  four  years  after 
the  soldier's  second  marriage.  The  said  Louisa  was  innocent  of  any 
knowledge  which  would  invalidate  her  marriage  with  Doan,  and  the 
Bureau  held  that,  under  such  a  condition  of  affairs,  Louisa  could  not 
be  recognized  as  the  widow  of  Doan.  In  passing  on  the  appeal,  the 
Department  considered  itself  called  upon  to  decide  two  questions 
only:  First,  was  the  marriage  of  Doan  and  Louisa  in  1859  a  valid 
marriage?  Second,  if  it  was  not  a  valid  marriage,  did  a  common- 
law  marriage  arise  after  the  granting  of  said  divorce  by  reason  of  the 
acts  of  soldier  and  claimant  ? 

As  to  the  first  question,  the  Department  decided  in  the  negative; 
but  as  to  the  second  question,  it  concluded,  by  reason  of  certain 
statements  of  the  supreme  court  of  Indiana  as  to  the  law  in  the  mat- 
ter, that  a  common-law  marrage  did  arise  between  Doan  and  Louisa 
after  the  removal  of  the  impediment.  A  careful  reading  and  analysis 
of  the  Doan  opinion  leads  the  Department  to  believe  that  its  conclu- 
sions were  sound. 

The  case  of  AUburn,  decided  by  the  Department,  December  5, 1902, 
brought  up  a  vastly  different  state  of  facts  than  appeared  in  the  Doan 
case.  In  the  Allburn  case  the  question  was  not  as  to  whether  a 
common-law  marriage  arose  after  death  or  divorce,  but  as  to  whether 
a  divorce  should  be  presumed  upon  the  facts.  It  appears  that  one 
Christiana  E.  married  Henry  Fishbaugh,  July  31, 1856,  in  the  State  of 
Indiana,  and  that  they  removed  thereafter  into  the  State  of  Illinois, 
where  they  lived  as  man  and  wife ;  but  about  the  month  of  September, 
1865,  she  separated  from  Fishbaugh,  and  on  the  10th  day  of  March, 
1872,  married  George  W.  Allburn,  he  dying  in  the  State  of  Illinois, 
June  22, 1901.  Meanwhile,  Fishbaugh  married  one  Mary  Peck  in  the 
State  of  Illinois,  December  25, 1865,  and  the  public  records  show  that 
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Fishbaugh's  first  wife  applied  for  a  divorce  from  him  in  1861,  the  case 
being  dismissed  at  her  request,  December  18,  1862.  The  evidence 
showed,  for  what  it  was  worth,  that  Fishbaugh's  first  wife  understood 
that  Fishbaugh  had  procured  a  divorce  from  her.  Under  this  state 
of  facts  the  Department  decided  that  a  divorce  should  be  presumed 
between  Fishbaugh  and  his  first  wife,  Christina,  thus  leaving  her  the 
widow  of  AUburn,  this  conclusion  being  based  upon  the  departmental 
decision  in  the  Doan  case  and  the  opinions  of  the  supreme  court  of 
Indiana  in  Boulden  v.  Mclntire  (119  Ind.,  574),  and  Wenning  et  al. 
V.  Teeple  et  al.  (144  Ind.,  189).  The  basic  point  of  the  supreme  court 
decision  in  the  Boulden  case  is :  "  One  who  asserts  the  invalidity  of 
the  latter  marriage  must  show  that  there  has  been  no  divorce ; "  and 
in  the  Wenning  case,  "The  presumption  in  such  case  is  that  the 
former  marriage  has  been  legally  dissolved  and  the  burden  that  it  has 
not  rests  upon  the  party  seeking  to  impeach  the  last  marriage." 

Nothing  need  be  said  in  regard  to  the  departmental  decision  in 
the  Shadle  case,  for  the  issue  therein  appears  to  be  identical  with 
that  in  the  Allburn  case,  and  it  would  be  a  repetition  to  restate  facts 
and  law. 

It  needs  no  discussion  to  show  that  the  departmental  decision  in  the 
Doan  case,  which  had  to  do  solely  with  the  question  of  common-law 
marriage  springing  into  existence  after  the  removal  of  an  impedi- 
ment, could  not  possibly  have  any  bearing  upon  an  issue  as  to  a 
presumption  of  divorce.  The  two  issues  are  widely  apart,  although 
they  appear  to  have  been  confused  in  both  the  Allburn  and  the 
Shadle  case;  and  this  may  be  said  to  be  true  in  regard  to  many  cases 
decided  by  the  Department  where  the  question  of  the  validity  of  a 
second  or  a  later  marriage  has  been  at  issue.  In  fact,  so  much  con- 
fusion has  arisen  that  the  Department  deems  itself  called  upon  to 
express  its  views  still  further  in  the  matter  and  to  extract  the  actual 
truth  and  law  for  the  future  in  the  adjudication  of  pension  claims. 

If  a  careful  study  is  made  of  the  numerous  cases  decided  by  the 
supreme  court  in  the  State  of  Indiana,  where  the  validity  of  second 
or  later  marriages  has  been  called  in  question,  one  cardinal  fact  will 
be  seen  to  prevail  through  all  of  them.  In  these  cases  neither  a 
municipality  nor  a  sovereign  power  is  a  contesting  party,  but  they 
arise  by  virtue  of  issue  joined  by  individuals,  the  courts  being  called 
upon  to  decide  according  to  law  and  equity  between  the  two  con- 
testants.   And  right  at  this  point  is  where  confusion  has  arisen. 

The  casual  reader  might  infer  from  the  opinions  in  the  Allburn 
and  Shadle  cases  that  the  United  States  Government,  in  a  pension 
case  where  a  widow  is  claiming  through  her  husband  (if  the  proper 
officers  of  the  Government  dispute  the  validity  of  the  marriage 
through  which  a  pension  is  claimed),  stands  in  the  light  of  a  defend- 
ant, and  that  the  burden  of  proof  rests  upon  the  Government  tai 
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prove  its  illegality.  This  is  a  fallacy  pure  -and  simple,  and  the  De- 
partment has  plainly  and  explicitly  laid  down  its  opinion  and  doc- 
trine thereof. 

In  the  case  of  Gilliland,  widow  (13  P.  D.,  90),  the  Department, 
in  discussing  such  an  issue,  said: 

This  Department  has  never,  unless  through  inadvertence,  ruled  that  a  pen- 
sion claimant  and  the  Government  stand  in  the  position  toward  one  another,  in 
a  matter  of  proof,  as  plaintiff  and  defendant.  The  GJoverment  annually  ap- 
propriates immense  sums  of  money  to  he  used  for  pensions,  but  no  part  of  said 
money  can  be  paid  for  such  purpose  until  one  has  shown  himself  or  herself 
entitled  thereto — that  is,  by  proving  the  pensionable  status.  When  the  neces- 
sary facts  are  shown  under  the  law.  but  not  until  then,  the  pension  may  be 
awarded.  The  designated  officers  of  the  Department  of  the  Interior  are  those 
under  the  law  who  must  be  satisfied  by  and  pass  upon  the  evidence  and  the 
said  Department  is  the  forum  where  the  merits  of  the  case  must  be  adjudged. 
Because,  however,  the  said  Department  by  its  proper  officers  concludes  that 
the  evidence  falls  to  prove  a  claimant  to  be  a  certain  soldier's  widow,  it  does 
not  follow,  neither  is  It  a  fact,  that  the  Government  is  a  defendant  in  the  case ; 
neither  is  it  a  fact  that  the  Government  is  posing  as  a  contestant  or  otherwise  In 
the  claim  of  the  said  alleged  widow.  It  Is  but  passing  Judgment  upon  the  evi- 
dence, which  it  is  required  to  do  by  law.  It  should  be  distinctly  understood 
that  the  Government  Is  not  called  upon  or  required  to  prove  anything  in  a  pen- 
sion claim,  but  it  is  for  a  claimant  to  prove  that  he  or  she  is  entitled  under  the 
law. 

When  the  issue  is  one  of  marriage,  the  Department  must,  the  same  as  a  Judge 
or  Jury,  be  governed  by  those  rules  and  laws  which  universally  obtain  in  such 
cases.  It  can  not  disregard  all  the  evidence  and  render  Judgment  upon  its 
simple  ipse  dixit,  but  the  case  must  stand  or  fall  upon  the  evidence.     ♦     ♦     ♦ 

When  a  ceremonial  marriage  of  record  Is  shown,  certain  presumptions  might 
attach  that  such  a  marriage  Is  a  legal  one,  but  all  these  presumptions  are  dis- 
putable and  fall  sometimes  on  slight  evidence  being  produced  which  tends  to 
cast  doubt  ui>on  the  legality  of  said  marriage. 

The  Gilliland  case  was  decided  December  5,  1902,  and  it  appears 
that  up  to  that  time  only  one  published  decision  of  the  Department 
could  be  found  which  seemingly  showed  a  contrary  ruling  by  the 
Department.  This  was  the  case  of  Jeannette  Burton  (9  P.  D.,  31), 
the  opinion  in  said  case  practically  asserting  that  if  the  Government 
attacks  the  validity  or  legality  of  a  ceremonial  marriage  the  burden 
of  proof  shifts  to  the  Government. 

Note  what  was  said  in  the  Gilliland  opinion : 

Such  a  statement,  however.  Is  not  true,  and  the  doctrine  is  wholly  untenable, 
has  no  foundation  whatever  in  law  or  equity,  places  the  claimant  and  the  Gov- 
ernment in  opposition  to  one  another,  as  the  plaintiff  and  defendant,  and  is  in 
defiance  of  the  foundation  principles  of  the  entire  pension  system  of  the 
United  States. 

And  at  the  close  of  the  Gilliland  opinion  the  doctrine  announced 
in  the  Burton  case  was  expressly  overruled. 

It  was  claimed  in  the  Gilliland  appeal  that  the  opinion  in  the  case 
of  Louisa  C.  Germain  (11  P.  D.,  66)  followed  the  opinion  laid  down 
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in  the  Burton  case,  but  as  to  such  claim  note  what  was  said  in  the 
opinion  relative  to  the  Germain  case : 

A  careful  analysis  of  the  opinion  in  tlie  Germain  case  shows  that  the  Depart- 
ment did  not  assert  the  burden  of  proof  to  be  upon  the  Government  to  prove  the 
Ulegality  of  the  marriage.  It  merely  quoted  the  rule  laid  down  by  the  Supreme 
Gonrt  of  the  United  States  as  It  should  be  applied  between  contesting  parties. 

In  any  case  where  there  is  a  contest  between  two  or  more  parties 
the  burden  of  proof  is  constantly  shifting  from  one  to  the  other ;  but 
in  a  pension  case  where  there  are  no  contestants  there  is  no  possible 
opportunity  for  the  burden  of  proof  to  shift.  In  these  cases  it  is 
simply  a  question  of  the  quality  and  amount  of  proof  required  to 
establish  a  status.  No  greater  mistake  could  be  made  as  to  the  ques- 
tion under  discussion  than  to  transfer  a  judge  or  a  jury  into  the 
status  of  a  plaintiff  or  defendant. 

The  Department  in  passing  upon  appeals  in  pension  claims  is 
compelled  to  administer  the  law,  and  it  is  freely  admitted  that  it 
must  follow  in  the  main  certain  well-known  principles  of  law  and 
equity  which  obtain  in  courts.  In  this  connection  it  is  remarked 
that  there  are  certain  rules  of  evidence  which  courts  adhere  to  in  a 
certain  class  of  cases,  while  in  other  classes  the  rules  of  evidence  may 
greatly  vary  according  to  the  section  of  the  country  or  the  part  of  the 
world  in  which  the  cases  arise.  All  courts  take  judicial  notice,  so  to 
speak,  of  conclusive  presumptions  of  law,  and  never  knowingly 
violate  them,  but  when  it  comes  to  disputable  presumptions  the  case 
is  very  different.  One  court  may  decide  in  the  affirmative  upon  a 
certain  state  of  facts,  while  another  court,  of  equal  intelligence  and 
probity,  might  decide  to  the  contrary  on  the  same  state  of  facts. 

Bringing  the  gist  of  this  argument  into  the  case  at  issue,  it  is  re- 
marked that  a  presumption  of  divorce  is  a  disputable  presumption, 
and  the  Department  reserves  the  right,  as  do  all  courts,  to  form  its 
own  opinion  upon  the  evidence  when  a  disputable  presumption  is 
involved.  It  would  be  a  matter  of  purest  conjecture  on  the  part  of 
the  Department,  representing  the  Government,  as  to  what  the  courts 
of  any  particular  State  might  decide  upon  the  facts  in  the  present 
case,  although  it  would  be  strange  indeed  if  any  one  mind,  or  col- 
lection of  minds,  could  come  to  any  different  conclusion  on  the  state 
of  facts  here  presented.  However,  facts  are  one  thing  and  the  laws 
as  administered  in  the  respective  States  are  another.  The  Depart- 
ment adopts  the  law  of  the  respective  States  as  applied  to  the  evi- 
dence, but  it  does  not  pretend  to  say  what  said  courts  would  conclude 
as  to  facts. 

The  claimant  in  this  case  married  the  soldier  when  she  knew  he  had 
a  living  and  undivorced  wife.  Not  even  the  faintest  pretense  is  made 
that  any  divorce  was  ever  obtained,  or  even  attempted,  between  Eliza- 
beth and  the  soldier,  and  inasmuch  as  the  soldier  died  before  Eliza- 
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beth  there  could  be  no  possibility  of  a  common-law  marriage  spring- 
ing into  existence  between  the  soldier  and  this  claimant.  The  De- 
partment would  fly  in  the  face  of  integrity  and  common  decency  if  it 
should  say,  in  the  light  of  the  admitted  facts,  that  it  would  presume  a 
divorce  between  Elizabeth  and  the  soldier  in  order  to  validate  the 
marriage  between  this  claimant  and  the  soldier,  thereby  giving  a 
pensionable  status  to  both  claimants.  This  soldier  took  the  law  into 
his  own  hands  when  he  married  the  claimant,  and  his  former  wife 
Elizabeth  also  contracted  another  marriage,  all  without  any  pretense 
of  a  divorce.  Was  there  any  innocence  or  good  faith  on  the  part  of 
either  Elizabeth  or  the  soldier,  or  for  that  matter  on  the  part  of  the 
claimant  herself?  All  these  parties  knew  that  they  were  disobeying 
not  only  the  laws  of  their  country  but  the  laws  of  morality,  and  this 
claimant  will  not  now  be  allowed  to  prevail  by  reason  of  a  specious 
presumption  invoked,  which  is  so  clearly  against  all  the  facts  in  the 
case  as  to  shock  any  ordinary  conscience. 

The  burden  of  proof  is  not  upon  the  Government  to  show  the  va- 
lidity or  invalidity  of  the  marriage  of  the  claimant  and  the  soldier; 
and  yet,  for  that  matter,  do  not  the  facts  speak  plainly  enough  for 
themselves  and  condemn  alike  the  claimant,  her  husband,  and  his  first 
wife?  Under  these  facts  has  Elizabeth  any  standing,  legal  or  moral, 
as  the  wife  of  McAllister,  or  the  claimant  as  the  wife  of  Cook  ?  The 
unvarnished  truth  is  that  both  the  soldier  and  Elizabeth  were  biga- 
mists, and  Elizabeth,  the  claimant,  and  the  soldier  violators  of  the 
moral  and  the  statute  law.  Elizabeth  was  the  only  legal  wife  of 
Cook,  and  is  now  his  widow  and  not  the  widow  of  McAllister;  while 
the  claimant  never  was  Cook's  wife,  and  as  a  matter  of  course  is  not 
now  his  widow.  The  Department  is  not  unmindful  of  that  portion 
of  the  second  section  of  the  act  of  August  7,  1882,  which  states  that 
certain  marriages  shall  be  proven  in  pension  cases  to  be  legal  mar- 
riages according  to  the  law  of  the  place  where  the  parties  resided  at 
the  time  of  marriage,  or  at  the  time  when  the  right  to  pension  ac- 
crued. If  this  claimant's  marriage  with  the  soldier  were  a  legal  one, 
either  at  the  place  where  he  died  or  where  the  marriage  was  con- 
tracted, then  she  would  be  accorded  a  pensionable  status,  but  the 
Department  does  not  for  a  moment  conceive  that  in  coming  to  the 
above  conclusion  it  has  violated  either  the  letter  or  the  spirit  of  the 
act  of  August  7,  1882. 

To  illustrate:  Plaintiff  A  brings  action  against  defendant  B  in 
the  State  of  Indiana,  setting  up  that  she  is  the  widow  of  one  C  and 
entitled  to  certain  benefits  by  reason  of  being  such  widow.  As  proof 
of  her  widowhood  she  exhibits  her  marriage  certificate  and  the 
public  record,  which  show  her  marriage  with  C  duly  solemnized 
according  to  law.  Defendant  B  traverses  plaintiff's  allegations  and 
alleges  that  she,  defendant  B,  was  the  first  wife,  and  in  proof  thereof 
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submits  her  marriage  certificate  and  public  record.  Issue  being 
joined,  the  court  says  to  defendant  B  that  the  plaintiff  has  made  out 
a  prima  facie  case  and  that  she  must  prevail,  unless  defendant  B  can 
show  that  the  plaintiff  is  not  the  widow  of  C ;  and  the  mere  fact  that 
C  had  been  previously  married  to  the  defendant  B  is  not  sufficient 
proof  that  the  plaintiff's  marriage  with  C  was  an  unlawful  ona  In 
such  an  instance  the  court  says  to  the  defendant,  the  same  as  the 
Department  says  to  the  applicant  in  the  present  case,  that  you  have 
not  proven  yourself  to  be  the  widow  of  the  man  in  question.  The 
evidence  necessary  to  convince  a  particular  court  as  to  the  validity  or 
invalidity  of  a  marriage  can  not  be  determined  by  the  Department 
or  anyone  else;  what  a  court  or  jury  would  decide  upon  a  common 
state  of  facts  is  wholly  beyond  the  power  of  anyone,  no  matter  how 
astute  or  learned,  to  declare.  In  the  present  case  the  conclusion  is 
easily  arrived  at,  for  all  of  the  necessary  facts  are  before  the  De- 
partment; but  in  many  cases  a  rational  conclusion  is  difficult  on 
account  of  the  complex  condition  of  things  and  the  lack — often  a 
great  one — of  certain  necessary  evidence.  All  the  evidence  necessary 
in  this  class  of  cases  it  is  impossible  to  state,  for  each  case  must  stand 
upon  its  own  footing,  and,  as  the  Department  said  in  the  Gilliland 
case,  the  presumptions  fall  sometimes  on  very  slight  evidence. 

Some  three  months  after  the  promulgation  of  the  Gilliland  deci- 
sion this  question  again  arose  and  it  was  said  in  the  opinion  in  the 
case  of  Diana  M.  Dana  (13  P.  D.,  272),  wherein  it  was  stated: 

It  is  the  function  of  this  Department  itself  to  decide  whether  this  claimant 
is  the  one  entitled  under  the  Federal  pension  laws  to  receive  the  pension  pro- 
vided thereon. 

In  order  that  there  may  be  no  misapprehension  as  to  the  applica- 
tion in  future  cases  of  the  within  holding  of  the  Department,  it  is 
remarked  that  it  is  often  called  upon  to  decide  as  to  the  pensionable 
status  of  a  claimant  when  a  divorce  or  nullity  decree  is  in  evidence. 
The  position  of  the  Department  is  well  settled  in  cases  of  that  char- 
acter, and  in  so  far  as  it  has  to  do  with  the  immediate  issue  in  the 
present  case,  its  position  is  well  defined  in  the  opinion  in  the  Dana 
case  (supra),  as  follows: 

In  Meister  v.  Moore  (96  U.  S.,  76)  the  leading  case  as  to  the  binding  char- 
acter of  a  State  court's  decision  upon  the  question  of  what  is  a  valid  marriage 
in  that  State  the  Supreme  Court  of  the  United  States  held  only  that  such  deci- 
sion is  binding  as  to  its  "  construction  given  to  the  statute  "  of  the  State,  as 
showing  the  "  meaning  and  effect "  of  such  statute  and  what  was  by  it  a  valid 
marriage,  as  a  matter  of  constructive  law;  and  they  did  not  hold  that  a  state 
court's  decision  as  to  whether  a  valid  marriage  under  such  statute  was  estab- 
lished in  any  particular  case  was  binding  upon  the  United  States  Supreme 
Court    ♦    ♦     ♦ 

It  has  only  such  effect  as  the  Department  may  see  fit  to  give  it  as  some 
evidence  of  the  fact  to  be  decided  herein — whether  this  claimant  is  the  one 
entitled  as  widow  to  receive  the  pension.  ^      ^^  u  GoOqIc 
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But  while  the  Department  Is  thus  free  in  law  to  decide  upon  all  the  evidence 
before  it  whether  a  claimant  is  a  widow,  under  the  laws  of  the  State,  it  will, 
as  a  rule,  accept  the  finding  as  to  that  made  by  a  competent  state  tribunal 
in  an  apjwirently  legal  manner,  as  shown  by  a  final  Judgment  not  vacated  or  ap- 
pealed from  or  denoting  on  its  face  its  own  invalidity. 

The  Department  also  said  in  the  decision  in  the  case  of  Melissa 
Boyd  (14  P.  D.,  279) : 

The  Department  announces  that  it  will  hold  a  decree  of  divorce  conclusive, 
in  the  administration  of  pension  affairs,  when  such  decree  shows  upon  its  face 
necessary  Jurisdiction,  and  the  record  recites  the  Jurisdictional  facts  on  which 
such  decree  was  based,  reserving  to  itself,  however,  the  right  to  inquire  into 
any  and  all  facts  which  may  show  or  tend  to  show  that  fraud  was  perpetrated 
upon  the  court  by  any  party  to  the  decree  for  the  purpose,  directly  or  indirectly, 
of  affecting  pensionable  rights. 

In  summing  up  its  conclusions,  the  Department  reiterates  that  it 
never  stands  in  the  light  of  a  plaintiff  or  defendant  or  contestant  in 
a  pension  claim.  It  holds  in  its  hands  a  trust — a  gratuity  granted  by 
Congress — ^which  it  is  its  duty  to  bestow  upon  certain  facts  being 
shown.  No  part  of  this  trust  can  be  bestowed  upon  one  who  claims 
to  be  the  widow  of  a  soldier  until  such  alleged  widow  establishes  her 
widowhood,  and  in  order  to  do  this  she  must  in  all  cases  establish  it 
by  proving  a  valid,  legal,  marriage  through  which  the  widowhood 
arises. 

It  is  the  duty  of  the  Bureau  to  assist  in  getting  the  facts  when  the 
party  (claimant)  is  unable  to  obtain  the  same;  but  it  is  not  enough 
for  her  simply  to  show  that  her  marriage  took  place  in  due  form,  for 
if  there  are  indications  that  an  impediment  existed,  or  that  laws  were 
evaded  or  infringed,  it  is  incumbent  upon  her,  if  so  required  by  the 
Department,  to  fairly  and  definitely  show  that  there  was  no  impedi- 
ment, evasion,  or  infringement.  It  is  announced  that  in  all  such 
cases  the  Department  will  stand  upon  its  right  to  decide  in  each 
particular  claim  what  class,  quality,  and  amount  of  proof  it  will 
require  to  establish  a  pensionable  status;  and  when  the  evidence  is 
complete  and  the  Department  has  reached  its  conclusions  upon  the 
facts  it  will  then  apply  the  law  of  the  particular  State,  as  required 
by  section  2  of  the  act  of  August  7, 1882.  If  two  parties  claim  pen- 
sion through  the  same  alleged  husband  neither  of  them  can  prevail 
by  reason  of  the  untenable  position  of  the  other. 

This  decision  is  not  intended  to  upset  any  claim  already  adjudi- 
cated and  passed  upon  by  the  Department,  but  it  is  intended  to  lay 
down  a  rule  of  conduct  for  the  future  adjudication  of  widow's  claims 
when  the  issue  is  as  to  the  validity  or  invalidity  of  marriages.  It  is 
further  remarked  that  it  is  not  intended  to  apply  to  claims  under 
the  act  of  March  3,  1899. 

By  reason  of  the  foregoing  the  rejection  complained  of  will  not 
be  disturbed. 

Action  affirmed-  Digitized  by  GoOglc 
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Amanda  M.  (torham,  widow  (17  P.  D.,  97). 

This  soldier  married  the  claimant  in  New  York  in  1869,  lived  there  with  her 
until  1891,  when  he  went  to  Illinois,  procured  there  in  1893,  on  constructive 
service,  a  decree  of  divorce,  remarried  six  weeks  later,  and  soon  after  re- 
turned to  New  Yorft,  where  he  died  in  1897,  both  his  first  and  his  second 
wife  surviving  and  being  residents  also  of  that  State,  and  both  filing  claims 
for  pension  as  widow. 

While  said  claims  were  pending  the  first  wife  was  adjudged,  at  her  Instance, 
to  be  the  soldier's  widow  by  the  surrogate's  court  and  also  by  the  supreme 
court  of  the  county  wherein  he  died,  the  second  wife  being  served  and 
answering  in  both  proceedings,  setting  up  said  divorce  and  remarriage. 

Whereupon  it  was  held  said  decrees  of  the  surrogate's  court  and  the  supreme 
court  are  Ineffective  in  said  claims ;  that  said  divorce  and  remarriage  were 
valid,  notwithstanding  said  decrees ;  and  that  said  second  wife  was  the  sol- 
dier's lawful  wife  at  the  time  of  his  death. 

Held:  1.  That  under  the  act  of  August  7,  1882,  the  law  which  is  determina- 
tive of  the  question  of  widowhood  in  a  pension  claim  is  that  of  the  place 
where  the  soldier  resided  at  the  time  of  his  death. 

2.  That  the  determinative  law  of  such  place  prescribed  by  said  act  is  not  the 

mere  administrative  law  of  evidence  or  proof  of  marriage,  but  the  substan- 
tive law  of  marriage  of  that  place. 

3.  That  the  decision  of  a  competent  court  which  is  procured  without  fraud 

for  the  purpose  of  securing  pension  will  be  accepted  in  a  pension  claim  as 
conclusive  In  its  purport  and  effect. 

4.  The  surrogate's  and  supreme  court  decrees  herein  were  competently  rendered 

and  establish  the  claimant's  and  soldier's  marriage  status  in  that  State  at 
the  time  of  his  death,  It  being  the  law  of  New  York  that  a  divorce  decree 
procured  in  another  State  on  constructive  service  alone  against  a  defendant 
of  New  York  State  is  of  no  force  or  effect  in  New  York  and  does  not  affect 
the  marriage  status  in  that  State  of  such  defendant 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

September  9, 1909. 

This  appellant,  Amanda  M.  Gorham,  filed  on  August  23,  1897, 
claim  No.  661630,  for  pension  under  the  act  of  June  27,  1890,  as 
widow  of  Lewis  J.  Gorham,  a  member  of  Company  H,  Fifth  New 
York  Volunteer  Cavalry,  from  September  20,  1861,  to  June  19,  1865, 
and  deceased  August  18,  1897. 

This  claim  was  rejected  on  September  9,  1898,  on  the  ground  claim- 
ant is  not  soldier's  widow,  he  having  procured  on  December  20,  1893, 
a  divorce  from  her,  and  remarried.  On  appeal,  this  action  was  af- 
firmed November  26,  1900,  and  motion  for  reconsideration  was  over- 
ruled April  5,  1906,  and  a  second  motion  on  November  30,  1906  (17 
P.  D.,  97). 

Keopening  of  the  claim  being  refused  January  28,  1909,  and,  in- 
formally, on  March  20,  1909,  the  claimant  again  appealed,  April  17, 
1909,  her  attorney  contending  at  length,  with  numerous  citations  oi 
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authorities,  that  the  marriage  status  of  the  claimant  and  the  soldier 
under  the  laws  of  the  State  of  New  York,  where  they  were  married 
in  1869,  and  where  both  resided  at  the  time  of  his  death,  was  not 
affected  by  said  decree  of  divorce,  procured  by  him  in  Illinois,  on 
constructive  service,  only,  and  that  both  the  surrogate's  court  of 
Washington  County,  N.  Y.,  where  he  died,  and  the  supreme  court  of 
that  county  have  so  held,  the  former  in  administration  of  the  soldier's 
estate,  and  the  latter  in  an  action  instituted  by  this  claimant  against 
the  soldier's  second  wife,  Mary,  whom  he  married  February  1,  1894, 
in  Illinois,  immediately  after  said  divorce  decree  was  rendered,  with 
whom  he  lived  until  his  death,  and  who  filed  on  September  16,  1897, 
a  claim  for  pension  as  his  widow,  which  was  allowed  in  January, 
1909,  Certificate  No.  674414,  under  the  Revised  Statutes,  pension  ter- 
minating February  26, 1900,  date  of  her  remarriage. 

The  grounds  of  such  allowance  of  pension  to  the  second  wife,  rec- 
ognizing her  as  the  soldier's  widow,  and  of  rejection  of  this  appel- 
lant's claim,  refusing  to  recognize  her  as  such  widow,  are  set  forth 
in  an  opinion  herein  by  the  law  division  of  the  Pension  Office,  dated 
October  29,  1908,  as  follows: 

It  does  not  deTolve  upon  us  at  this  time  to  express  an  opinion  as  to  whether 
the  court  In  New  Tork  could  legally  assume  Jurisdiction  and  declare  "  invalid 
and  void  "  a  marriage  contracted  by  the  soldier  and  Mary  A.  Linendoll  in  Illi- 
nois, at  the  Instance  of  a  third  party  after  the  soldier's  death,  when  as  a  matter 
of  fact  said  marriage  was  and  is  a  valid  marriage  and  so  recognized  in  the 
State  of  Illinois,  where  it  was  contracted,  for  the  reason  that,  as  heretofore 
shown,  the  soldier's  marriage  to  Amanda  M.,  his  first  wife,  was  dissolved  by 
divorce  in  1893  in  the  State  of  Illinois;  that  the  validity  of  this  decree  has 
never  been  attacked  in  the  courts  of  that  State  nor  has  its  validity  been  im- 
peached or  its  extraterritorial  effect  denied  by  the  courts  of  the  State  of  New 
York.  The  decrees  which  the  claimant  Amanda  procured  in  the  State  of  New 
York  show  that  the  court  either  had  no  knowledge  of  the  decree  of  divorce  or, 
if  cognizant  of  it,  that  it  was  ignored.  The  finding  of  the  court  that  the 
"  defendant  Mary  A.  Linendoll  was  informed  and  believed  that  the  said  Lewis 
J.  Gorham  had  procured  a  decree  of  divorce  in  the  courts  of  Illinois  against 
the  plaintiff  Amanda  M.  Gorham,"  suggests  misrepresentation,  as  the  fact  of 
divorce  can  not  be  disputed,  and  the  failure  of  the  record  to  show  that  the 
court  had  knowledge  of  the  decree  of  divorce  and  that  it  took  cognizance  of  said 
decree  would  preclude  the  recognition  of  the  New  York  decree  as  in  any 
manner  disturbing  the  status  which  the  claimant  Mary  A.  now  holds  under  the 
laws  of  Illinois,  where  she  married  the  soldier,  and  where  he  procured  a  decree 
of  divorce  from  the  claimant  Amanda  M.  prior  thereto,  and  under  which  show- 
ing she  is  at  this  time  entitled  to  recognition  as  his  widow  should  she  assert 
said  title  by  completing  her  claim. 

We  are  therefore  of  the  opinion  that  the  decrees  in  question  granted  by 
the  supreme  court  of  Washington  County,  N.  Y.,  July  24  and  August  3,  1908, 
do  not  change  the  claimant's  status  before  the  bureau,  and  it  is  so  held. 

Said  decrees  in  the  surrogate's  and  the  supreme  courts  of  Wash- 
ington County,  N.  Y.,  being  apparently  the  only  portions  of  the 
records  in  those  proceedings  in  evidence  in  this  claim  j^pon  which 
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the  above-quoted  opinion  by  the  law  division  was  given,  claimant's 
attorney  filed  herein,  in  February,  1909,  copies  of  the  full  records, 
including  the  application  filed  June  13,  1907,  for  letters  of  admin- 
istration, the  answer  thereto  of  Mary  A.  LinendoU,  the  soldier's 
second  wife,  the  testimony  taken  on  the  hearing  in  that  proceeding; 
the  complaint  in  the  proceeding  in  the  supreme  court  of  that  county, 
filed  March  26,  1908,  the  acceptance  by  the  defendant  of  service  of 
summons  in  that  proceeding,  and  the  testimony  taken  on  the  trial 
therein. 

The  allegations  in  said  application  for  administrative  letters  are, 
so  far  as  are  important  herein,  that  the  soldier  was  a  resident  of  that 
county  at  the  time  of  his  death;  that  he  died  intestate,  possessed 
of  personalty  only,  of  the  value  of  $50,  and  leaving  no  children  or 
descendants;  and  that  the  applicant  is  entitled,  as  widow,  to  the 
whole  of  his  estate ;  that  she  is  his  widow ;  that  she  is  informed  and 
believes  one  Mary  A.  LinendoU,  formerly  Mary  A.  Donnelly,  resid- 
ing in  Fort  Edward,  in  said  county,  claims  to  be  his  widow  by  a 
marriage  on  or  about  February  1,  1894,  in  Cook  County,  111.;  where- 
fore citation  against  said  Mary  A.  LinendoU  is  prayed,  and  that 
letters  issue  to  applicant.    This  was  duly  verified. 

The  answer,  also  verified,  of  said  Mary  A.  LinendoU  upon  citation, 
denied  the  applicant's  widowhood,  and  set  up,  on  information  and 
belief,  said  decree  of  divorce,  in  chancery  case  No.  121674,  alleging 
that  the  court  had  jurisdiction  of  the  case  and  the  parties;  that  such 
divorce  was  on  the  ground  of  the  defendant's  adultery  and  other 
causes,  and  that  she,  said  Mary  A.  LinendoU,  was  lawfully  married 
to  the  soldier  and  lived  with  him  as  his  wife  until  his  death. 

This  appellant  then  testified  that  she  had  resided  in  Northumber- 
land, Saratoga  County,  N.  Y.,  for  forty  or  fifty  years;  that  she  and 
soldier  were  married  May  3, 1868,  in  Greenwich,  Washington  County, 
N.  Y.,  and  lived  together  until  July  11,  1891.  when  "he  left  for  of 
course  I  d^m't  know  where;"  that  said  Mary  A.  LinendoU  had  worked 
in  the^  family  for  ten  years,  and  left  in  September,  1891;  that  she 
knew  nothing  about  said  divorce  and  was  not  served  or  notified  there- 
in in  anyway. 

No  other  testimony  appears  to  have  been  taken  in  that  proceeding. 

In  her  complaint  in  the  proceeding  in  the  supreme  court  of  the 
county  the  appellant  alleged  that  she  had  been  a  resident  of  that 
State  ever  since  her  marriage  to  the  soldier;  that  he  was,  at  the  time 
of  his  death,  a  pensioner  of  the  United  States:  that  she  also  had 
applied  for  pension  as  his  widow,  and  that  her  claim  had  been  re- 
jected on  the  ground  the  defendant,  Mary  A.  LinendoU,  claimed  to  be 
his  widow  and  had  applied  likewise  for  such  pension;  that  she  had 
also  applied  for  administrative  letters  as  widow;  that  said  Mary  A, 
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LinendoU  had  been  cited  in  that  proceeding,  and  had  answered, 
through  her  attorney,  setting  up  said  decree  of  divorce  in  Cook 
County,  111.,  in  1893,  and  marriage  to  the  soldier  in  1894;  that  on 
hearing  in  that  proceding  complainant  had  proved  and  the  court 
decreed  and  adjudged  that  she  was  his  legal  wndow  and  entitled  to 
said  letters;  that  pension  was  thereafter  refused  upon  the  ground 
the  surrogate's  court  has  no  jurisdiction  in  divorce  matters  and  that 
her  status  as  w^idow  must  be  determined  by  a  court  of  competent 
jurisdiction;  that  complainant  had  no  notice  of  said  divorce  proceed- 
ing and  did  not  appear,  and  that  there  was  accordingly  no  jurisdic- 
tion over  her  person  in  that  proceeding;  wherefore  she  prays  judg- 
ment that  she  is  the  soldier's  lawful  widow,  and  that  said  decree  of 
divorce  is  null  and  void  and  of  no  force  <t  effect. 

This  complaint  w^as  duly  verified. 

This  appellant  then  testified  substantially  as  when  before  the  sur- 
rogate's court,  adding  a  few  details  as  to  the  soldier's  departure.  He 
returned  in  about  two  years,  she  stated ;  also,  that  he  was  a  pensioner; 
that  her  own  claim  had  been  rejected,  and  that  she  had  applied  for 
and  received  letters  of  administration,  as  liis  widow%  in  said  AVashing- 
ton  County. 

Mary  A.  LinendoU,  the  defendant,  then  testified  as  to  her  marriage 
to  the  soldier  and  to  her  appearance  in  the  administrative  proceeding 
and  in  tliis  suit,  in  both  of  which  she  was  represented  by  the  same  at- 
torney. She  was  not  questioned  as  to  said  divorce  decree  or  pro- 
ceeding. The  petition,  decree,  and  letters  in  the  surrogate's  court 
were  exhibited. 

The  only  part  of  the  record  in  said  divorce  proceeding  in  Illinois  in 
evidence  herein  is  the  decree,  showing  divorce  for  tlie  defendant's 
adultery,  with  publication  notice  and  default. 

The  surrogate's  decree,  dated  October  9,  1907,  recites  the  allega- 
tions in  the  application,  the  citation,  appearance,  by  attorney,  of  said 
Mary  A.  LinendoU,  and  her  answer,  and  that  the  applicant  had 
"  given  evidence  and  proved  to  the  satisfaction  of  this  court  that  she 
was  married  to  the  said  Lewis  J.  Gorluun  in  his  lifetime  and  was  his 
wife  at  the  time  of  his  death  and  is  his  widow,"  and,  therefore,  or- 
dered, adjudged,  and  decreed  that  said  decedent  was  at  the  time  of 
his  death  a  resident  of  said  Washington  County,  that  said  Amanda 
Gorham  is  his  widow,  and  is  entitled  as  sucli  to  letters  of  administra- 
tion of  his  estate  upon  filing  bond. 

The  supreme  court  of  said  Washington  County  found  on  July  G, 
1908,  the  marriage  of  the  complainant  and  soldier  and  their  cohabita- 
tion up  to  July  11,  1891 ;  that  he  then  left  their  home  and  never  re- 
turned ;  that  the  complainant  had  no  notice  of  any  divorce  proceeding 
by  him,  b}"  service  of  process  or  otherwise,  and  did  not  appear  nor 
authorize  appearance  for  her  therein;  that  he  died  in  said  county  on 
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date  hlated  and  way  at  that  time  a  resident  of  said  county,  and  tho 
complainant  a  resident  of  said  State  since  1869;  that  he  was  formally 
married  in  February,  1894,  to  said  Mary  A.  LinendoU,  formerly  Don- 
nelly, in  Chicago,  111.,  and  lived  with  her  as  husband  and  wife  until 
his  death;  and  that  said  Mary  A.  LinendoU  was  informed  and  be- 
lieved, when  she  married  him,  that  he  had  procured  a  divorce  from 
complainant  in  the  courts  of  Illinois;  and  found  as  conclusions  of 
law,  that  at  the  time  of  said  marriage  to  defendant  the  complainant 
was  soldier's  wife  and  such  marriage  was  invalid  and  void,  and  that 
complainant  is  entitled  to  judgment  that  she  is  his  lawful  widow. 

On  the  same  date  the  court  accordingly  entered  decree,  reciting  the 
trial  of  the  issues  and  the  findings  of  fact  and  of  law,  and  thereupon 
ordered,  adjudged,  and  decreed  pursuant  to  said  conclusions  of  law. 

On  August  3,  1908,  a  second  decree,  reciting  personal  service  on 
defendant  and  her  default,  and  the  hearing  and  findings  by  the  court 
was  entered,  concluding  with  a  final  order  the  same  ps  in  the  former 
decree. 

These  proceedings  are  thus  set  forth  at  length  in  order  to  show  their 
exact  nature,  purport,  and  effect.  They  were  evidently  instituted  by 
this  claimant,  and  she  so  states,  in  view  of  the  expressions  of  the  De- 
partment in  the  decision  of  November  80,  1900,  that — 

If  Amanda  securetl  a  favorable  decision  from  a  New  Yoiiv  court,  it  would  bo 
conclusive  of  the  status  of  herself  and  of  Mary  Ann  there  and  everywhere — in 
said  State  and  in  matters  before  the  Department. 

Also,  that— 

Any  action  ♦  ♦  »  brought  by  Aman<la  in  a  local  court  involving  the  ques- 
tion of  her  status  as  widow,  whereby  said  court  would  refuse  to  give  any 
effect  to  the  Illinois  decree,  would  be  such  a  determination  of  lier  widowhood 
as  would  justify  this  Department  in  following  it,  under  the  decision  in  the 
Haddock  case.     (Haddock  v.  Haddock,  201  IJ.  S.,  502.) 

It  appears  from  the  quoted  opinion  of  the  law  division  that  these 
New  York  decrees  declaring  this  claimant  to  be  the  soldier's  widow 
are  denied  effect  herein  upon  the  stated  ground  that  they  .show  the 
court  rendering  them  respectively  "  either  had  no  knowledge  of  the 
decree  of  divorce  or,  if  cognizant  of  it,  that  it  was  ignored,"  and  that 
the  failure  of  the  record  to  show  the  court  had  such  knowledge  and 
took  cognizance  of  such  divorce  decree  precludes  the  recognition  in 
this  claim  of  such  New  York  decrees  as  disturbing  the  marriage  status 
of  the  second  wife  under  the  laws  of  Illinois,  it  being,  as  stated  in 
said  opinion,  "a  matter  of  fact  said  marriage  (to  the  second  wife) 
was  and  is  a  valid  marriage  and  so  recognized  in  the  State  of  Illi- 
nois," because  the  former  marriage  was  there  dissolved,  and  the  valid- 
it}'^  of  such  decree  of  divorce  has  not  been  attacked  there  nor  ''  im- 
peached or  its  extraterritorial  effect  denied  by  the  courts  of  the  State 
of  New  York." 
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These  grounds  for  avoidance  of  said  decrees  of  the  surrogate's  and 
the  supreme  courts  of  New  York  can  not  be  sustained,  nor  the  hold- 
ing that  the  marriage  status  of  this  claimant  and  the  soldier  did  not 
exist  under  the  laws  of  that  State  at  the  time  of  his  death. 

Under  the  act  of  August  7,  1882,  marriages  "  shall  be  proven  in 
pension  cases  to  be  legal  marriages  according  to  the  law  of  the  place 
where  the  parties  resided  at  the  time  of  marriage  or  at  the  time 
when  the  right  to  pension  accrued."    (22  Stat.  L.,  345.) 

The  Department  has  held  that  the  word  "marriage"  here  used 
refers  not  alone  to  the  ceremony  or  celebration  or  contract  at  incep- 
tion of  marriage,  but  to  the  marriage  status  as  a  subsisting  relation, 
to  be  established,  in  proving  widowhood,  as  existing  at  the  death  of  a 
soldier,  when  a  widow's  pensionable  status  and  right  to  pension  ac- 
crue.   (Abbie  M.  J.  Brown,  16  P.  D.,  291.) 

In  the  case  cited,  the  Department  also  laid  down  the  administra- 
tive rule  that,  for  pensionable  purposes,  and  in  the  absence  of  a  judi- 
cial determination  of  the  question  of  domicil  in  a  particular  case,  the 
legal  domicil  of  the  soldier  at  the  time  of  his  death  will  be  conclu- 
sively presumed  to  be  the  domicil  by  the  laws  of  which  his  marriage 
status  at  that  time  shall  be  determined  under  said  act. 

This  soldier  having  died  in  the  State  of  New  York,  and  being  at 
that  time,  as  well  as  this  claimant  and  his  second  wife,  a  resident  of 
that  State,  the  question  herein  is  as  to  his  marriage  status  at  that 
time  under  the  laws  of  that  State. 

The  provision  of  the  act  of  August  7,  1882,  that  *•  marriages  shall 
be  proven  *  *  *  to  be  legal  marriages  according  to  the  law  of  the 
place  where  the  parties  resided ''  is  capable  of  double  construction ; 
as  referring  to  the  local  rules  of  proof  of  marriage,  and  as  referring 
to  the  local  law  of  marriage.  The  former  view  would  place  upon 
claimants  and  the  Department  the  onerous  burden  of  ascertaining 
the  local  administrative  rules  of  proof  obtaining  in  the  forty-six 
States  and  the  Territories  of  the  Union  and  in  foreign  countries,  and 
of  determining  which  of  the  variety  of  such  rules  in  the  variety  of 
actions  existing  and  variety  of  issues  presented  may  be  applicable 
in  a  pension  claim  or  in  a  particular  case. 

Such  rules  are  mainly  designed  to  govern  litigation  between  con- 
testing parties  and  involve  principles  of  practice  as  to  burden  of 
proof,  estoppel,  res  judicata,  and  other  evidentiary  matters,  wholly 
inapplicable  to  a  pension  claim,  which  is  essentially  an  ex  parte  pro- 
ceeding and  not  in  any  sense  an  action.  It  is  merely  the  assertion  of 
a  statutory  title  predicated  upon  certain  conditions  which  the  claim- 
ant has  the  burden  of  proving  in  the  forum  of  this  Department,  the 
sole  forum  wherein  title  to  pension  is  judicable. 

It  is  a  general  rule  that  the  forum  having  jurisdiction  to  enforce  a 
right  adjudicates  as  to  the  admissibility  of  evidence  by  which  it  is 
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enforced  according  to  the  law  of  that  forum  (1  Wharton  on  Evidence, 
sec.  316). 

It  is  the  province  and  duty  of  this  Department,  in  pension  claims, 
to  establish  such  rules  of  procedure  and  proof  of  the  various  matters 
entitling  to  pension  on  being  proven  as  it  may  deem  advisable,  not 
contrary  to  or  inconsistent  with  any  specific  rule  which  may  be  estab- 
lished by  Congress.  It  has  general  authority  to  make  all  such  need- 
ful rules  and  regulations  for  the  establishment,  in  a  claim,  of  title  to 
pension ;  and  the  manifest  object  and  purpose  of  the  act  of  August  7, 
1882,  as  to  marriage  was  merely  to  fix  and  declare  what  law,  creating 
and  establishing  the  marriage  status  of  a  party  as  the  basis  of  such 
title  to  pension,  shall  govern  for  pensionable  purposes. 

This  substantive  law  of  marriage  at  a  certain  time  and  place,  and 
not  the  means  or  manner  of  proving  it,  is  the  essential  condition  of 
title  and  fact  to  be  established  under  said  act,  and  it  lies  alone  with 
this  Department  to  prescribe  the  rules  and  regulations  for  its  estab- 
lishment and  proof,  no  rule  of  evidence  or  of  procedure  having  been 
prescribed  by  Congress. 

A  law  requiring  that  such  establishment  and  proof  should  be  by 
the  rules  of  evidence  obtaining  in  the  civil  courts  of  various  localities 
would  entail  upon  claimants  and  the  Department  an  almost  impossi- 
ble task,  in  ascertaining  and  applying  in  such  claims  rules  of  evidence 
and  of  proof  designed  for  essentially  different  purposes,  based  upon 
entirely  different  circumstances,  conditions,  and  considerations,  and 
in  general,  for  these  very  reasons,  wholly  inapplicable  in  such  a  pro- 
ceeding as  a  pension  claim ;  and  in  ascertaining,  also,  such  rules  in  the 
large  number  of  jurisdictions  throughout  the  realms  of  this  country 
and  others,  wherever  the  residence  of  the  parties  might  be.  The  rule 
ab  inconvenienti  against  such- construction  is  a  strong  one  (Suther- 
land on  Stat.  Const.,  sec.  322,  324,  438). 

This  Department,  therefore,  may  lawfully  prescribe  the  rules  for 
establishing  and  proving,  in  pension  claims,  the  marriage  status 
upon  which  a  claimant's  title  to  pension  may  depend;  and  the  mar- 
riage status  to  be  thus  established  and  proved  in  such  claim  of  an 
alleged  widow  is  that  existing,  or  not  existing,  under  and  by  the  laws 
of  the  State  or  country  wherein  the  soldier  on  whose  account  pension 
is  claimed  legally  resided  at  the  time  of  his  death. 

The  question  of  domicil  of  a  soldier  at  the  time  of  his  death  is, 
therefore,  the  primary  question  to  be  decided  in  any  case,  as  the  de- 
cision of  this  question  determines  what  law  of  marriage  applies 
under  the  act  of  August  7,  1882. 

It  is  not  disputed  herein  that  this  soldier  was,  at  the  time  of  his 
death,  a  legal  resident  of  and  domiciled  in  the  State  of  Xew  York. 
The  laws  of  that  State  alone,  therefore,  determine  his  marriage  status 
at  that  time  and  the  pensionable  status  of  his  widow.  r^^^^T^ 
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As  evidence  of  such  status  of  the  soldier  are  the  two  decrees  herein, 
by  the  surrogate's  court  and  the  supreme  court  of  that  State,  and  of 
the  county  wherein  he  resided  at  the  time  of  his  death,  adjudging 
this  claimant  to  be  his  widow  and  conversely  that  said  Mary  A.  was 
not  his  widow. 

The  Department  has  prescribed  the  administrative  rule  that  the 
decision  of  a  competent  court  showing,  on  the  face  of  the  record, 
adequate  jurisdiction  under  the  laws  of  the  State  wherein  it  is  ren- 
dered, to  render  such  decision,  and  procured  without  fraud  for  the 
purpose  of  securing  pension,  will  be  accepted  in  the  adjudication  of 
a  pension  claim  as  conclusive  upon  the  question  of  such  jurisdic- 
tion and  upon  the  issues  adjudicated  in  such  decision.  (Melissa  A. 
Boyd,  14  P.  D.  279.) 

Both  of  said  decrees  herein  appear  to  have  been  regularly  rendered, 
on  personal  notice  to  the  contesting  widow,  and  in  courts  having 
adequate  jurisdiction  under  the  laws  of  that  State  to  so  adjudicate 
and  decide.  (Sees.  2473,  247G,  2481,  2G60,  Code  of  Civ.  Proc,  Art.  6, 
sec.  1,  Const.;  Matter  of  Kimball,  155  N.  Y.,  62;  Kerr  t\  Kerr,  41 
N.  Y.,  277;  O'Gara  v.  Eisenlohr,  38  N.  Y.,  29G;  House  v.  House,  40 
N.  Y.  St,  Rep.,  280.) 

The  surrogate's  court  has  express  jurisdiction  to  grant  and  to 
revoke  letters  testamentary  and  of  administration  as  to  deceased 
residents  of  the  county  of  the  court,  and  is  required  to  issue  the  same 
"  to  the  surviving  husband  or  wife,"  if  such  will  accept. 

In  the  case  of  Kerr  v.  Kerr,  supra,  the  competency  of  that  court 
to  pass  upon  the  validity  of  a  foreign  divorce  in  determining  who 
was  "the  surviving  wife"  and  widow  was  questioned,  and  it  was 
held,  on  appeal,  that  the  surrogate's  jurisdiction — 

♦  ♦  ♦  includes  the  power  to  decide  every  incidental  question  necessary  for 
that  purpose  (of  determining  the  truth  or  falsity  of  the  allegations  upon  which 
letters  were  issued)  whether  such  question  be  one  of  fact  or  law.  If  the  Judg- 
ment (of  divorce)  was  valid,  and  the  marriage  between  the  respondent  and 
the  Intestate  was  thereby  dissolved,  the  appellant  was  entitled  to  administer 
the  estate  as  widow ;  if  not,  she  was  not  so  entitled. 

And  the  surrogate's  court  may  even  take  extrinsic  evidence  as  to 
the  jurisdiction  of  a  court  of  another  State  decreeing  a  divorce,  and 
finding  no  jurisdiction,  treat  such  decree  as  a  nullity.  (Matter  of 
McGarren,  112  A.  D.,  503.)  And  by  section  1  of  article  6  of  the 
New  York  constitution,  the  supreme  court  of  that  State  has  "gen- 
eral jurisdiction  in  law  and  equity." 

So  far,  therefore,  aS  regards  the  competency  of  these  courts  to 
decide  upon  the  marriage  status  of  an  alleged  widow,  it  must  be  held 
that  the  decrees  in  this  case  were  within  the  lawful  powers  of  these 
courts  to  render. 
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It  is  contended,  however,  that  it  is  not  necessary  herein  to  consider 
the  question  of  jurisdiction  of  these  courts  in  the  premises,  because 
the  soldier's  second  marriage  "was  and  is  a  valid  marriage  and  so 
recognized  in  the  State  of  Illinois,  where  it  was  contracted,"  having 
been  there  contracted  after  the  divorce,  and  because  such  divorce 
decree  has  not  been  impeached  in  an  Illinois  court  or  its  extra-terri- 
torial effect  denied  in  a  New  York  court. 

This  contention  can  not  be  admitted.  It  bases  the  status  of  widow- 
hood, not  upon  the  marriage  law  of  the  place  where  the  parties  resided 
at  the  time  the  right  to  pension  accrued,  which  alone  is  determina- 
tive of  such  status  under  the  act  of  August  7,  1882,  as  above  shown, 
but  upon  the  marriage  law  of  the  place  of  the  original  ceremony  of 
marriage.  While  such  ceremony  may  have  created  a  marriage  status 
in  that  State,  which  other  States  and  their  courts  may  bo  bound  to 
recognize  so  far  as  regards  any  rights  dependent  thereon  within  the 
State  of  Illinois,  the  rights  here  involved  are  made,  by  the  act  of 
August  7,  1882,  dependent  upon  the  soldier's  marriage  status  at  the 
time  and  place  of  his  death,  and  we  must  look  to  the  marriage  laws 
of  the  State  of  New  York  alone  to  determine  such  status.  Proof 
of  a  marriage  status  in  1894  in  Illinois  is  insufficient  to  establish 
widowhood  in  1897  in  New  York.  Continuance  of  a  status  once 
shown  to  exist  is  presumed,  it  is  true,  but  when  married  parties 
become  residents  of  another  State  they  become  subject  as  to  their 
marriage  status  to  the  laws  of  the  latter  State,  and  such  status  is 
determinable  alone  by  the  laws  of  that  State,  as  each  State  has  the 
lawful  and  sole  right  to  determine  what  is  the  domestic  status  of 
its  own  citizens.  This  is  unquestioned  law  (Haddock  v.  Haddock, 
201  U.  S.,  562),  and  the  Supreme  Court  of  the  United  States  has 
held  that  the  marriage  contract  is  not  a  contract  within  the  meaning 
of  the  constitutional  clause  prohibiting  state  laws  which  impair  the 
obligation  of  a  contract.  (Maynard  v.  Hill,  125  U.  S.,  190,  210; 
Dartmouth  College  Case,  4  Wheat.,  629.) 

The  administrative  rule  above  mentioned,  as  to  the  force  and  effect 
in  a  pension  claim,  of  the  decision  of  a  court  upon  a  question  to  be 
adjudicated  or  determined  in  such  claim,  does  not  apply  to  the  divorce 
decree  of  the  Illinois  court  herein  because  such  decision  is  not  a  deter- 
mination of  the  question  of  marriage  status  as  presented  in  this  claim. 
The  issue  or  question  here  presented  is  the  claimant's  marriage  status 
in  New  York  at  the  time  of  the  soldier's  death;  and  his  marriage 
status  in  Illinois  is  not  presented,  even  indirectly.  His  status  there 
is  wholly  immaterial.  The  divorce  decree  is  presented  herein  inci- 
dentally only  as  a  fact  to  be  considered  and  weighed  under  and  by 
the  law  of  New  York  as  regards  its  effect  upon  his  marriage  status 
in  the  latter  State.  It  has  in  itself  no  direct  or  independent  bearing 
herein  and  does  not  in  itself  present  any  question  for  determination 
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herein  under  the  la^  of  the  State  of  Illinois.  It  can  be  viewed  only 
with  the  eye  and  the  understanding  of  the  New  York  law  and  be 
given  such  force  and  effect  as  is  accorded  it  by  such  law  irrespective 
of  its  effect  in  the  State  of  Illinois  or  elsewhere  than  New  York  or 
of  the  independent  views  of  the  Department  as  to  its  effect  in  New 
York.  The  laws  alone  of  the  latter  State  determine  its  effect  upon 
the  soldier's  marriage  status  herein. 

The  contention  that  the  two  New  York  decrees  as  to  this  soldier's 
marriage  status  in  that  State  are  not  conclusive  or  even  competent 
evidence  herein,  because  said  divorce  decree  was  not  known  or  taken 
cognizance  of  by  those  courts  is  not  sustained  in  fact  by  the  records  in 
those  proceedings.  It  is  true  the  records  do  not  show  that  said  di- 
vorce decree  was  exhibited  in  evidence  in  either  proceeding.  It  was 
particularly  referred  to,  however,  by  case  number  in  the  answer  of 
Mary  A.  in  the  surrogate's  court,  with  a  description  of  its  purport  and 
effect,  and  tlie  complaint  in  the  supreme  court  referred  to  it  as  ap- 
pearing from  said  answer  to  have  been  rendered  in  Cook  County,  111., 
in  1893.  These  allegations  certainly  apprised  those  courts  of  the 
fact,  time,  and  place  of  such  divorce,  and  were  sufficient  for  the  pur- 
pose of  those  proceedings  under  the  laws  of  the  State  of  New  York, 
as  hereinafter  appearing;  the  important  facts  under  said  laws  being, 
as  testified  to  by  this  claimant  and  particularly  found  by  the  supreme 
court  in  that  proceeding  that  the  soldier  and  this  claimant  were 
married  and  lived  together  in  New  York  up  to  July  11, 1891 ;  that  she 
continued  to  live  there  to  the  present;  that  he  left  her  on  the  above 
date  and  never  returned  to  her;  that  he  returned  to  the  State  and 
died  there  and  was  at  the  time  of  his  death  a  resident  of  that  State; 
that  she  had  no  service  of  notice  in  fact  in  any  divorce  proceeding  and 
did  not  appear  in  or  authorize  appearance  in  any;  that  he  married 
said  Mary  in  February,  1894,  in  Illinois,  and  lived  with  her  until  his 
death;  and  that  Mary  was  informed  and  believed  when  she  married 
him  that  he  was  divorced  from  claimant. 

These  facts,  as  found  by  the  supreme  court,  constituted  the  basis 
for  that  court's  conclusions  of  law  and  decree  that  the  claimant  is 
soldier's  widow.  The  surrogate's  finding  to  the  same  effect  appears 
to  have  been  based  upon  substantially  the  same  material  facts  appear- 
ing in  the  claimant's  application  and  testimony  and  said  Mary  A.'s 
answer  in  that  proceeding. 

While  the  evidence  upon  w^hich  these  New  York  decrees  were  based, 
as  shown  by  the  record,  was  meager,  the  competency  of  those  courts 
to  render  such  decrees  can  not  be  questioned,  and  the  record  in  each 
case  discloses  sufficient  of  the  material  facts  which  are  undisputed 
to  warrant  fully  the  decrees  as  rendered,  and  to  show  the  existence 
in  law  and  fact  of  this  claimant's  marriage  status  as  the  soldier's 
wife  under  the  laws  of  that  State,  as  declared  in  numerous  decisions 
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of  its  courts  and  as  sanctioned  by  the  Supreme  Court  of  the  United 
States.  • 

Accepting  said  decrees  as  satisfactory  and  sufficient  proof  herein 
of  such  status  of  this  claimant,  it  is  necessary  to  refer  but  briefly  to 
the  marriage  law  of  that  State  supporting  such  decrees. 

The  courts  of  New  York  have  uniformly  declared  the  law  of  that 
State  to  be  that  a  divorce  decree  rendered  in  another  State  against 
a  resident  of  New  York  not  served  or  appearing  is  of  no  force  or 
effect  within  the  State  of  New  York. 

The  divorce  suit  is  held  by  that  State  to  be  a  purely  personal 
action,  requiring  for  dissolution  of  the  marriage  full  jurisdiction  of 
the  persons  of  both  parties.  In  the  case  of  Jones  v.  Jones  (108  N.  Y., 
415)  the  court  states: 

The  marriage  relation  is  not  a  res  wltliln  the  State  of  the  party  invoking  the 
jurisdiction  of  a  court  to  dissolve  it,  so  as  to  authorize  the  court  to  bind  the 
absent  party,  a  citizen  of  another  Jurisdiction,  by  substituted  service  or  actual 
notice  of  the  proceeding  given  without  the  Jurisdiction  of  the  court  where  the 
proceeding  Is  pending. 

And  in  the  leading  case  in  that  State*  on  this  line,  People  /?.  Baker 
(76  N.  Y.,  78),  "  an  extreme  case/'  as  one  later  decision  remarked  in 
following  it,  it  is  stated : 

As  we  loolc  at  this  cnse  it  presents  this  question :  Can  a  court  in  another 
State  adjudge  to  be  dissolved  and  at  an  end  the  matrimonial  relation  of  a 
citizen  of  this  State,  domiciled  and  actually  abiding  here  throughout  the 
pendency  of  the  Judicial  proceeding  there,  without  a  voluntary  appearance  by 
him  therein,  and  with  no  actual  notice  to  him  thereof,  jmd  without  personal 
service  of  process  on  him  in  that  State?  ♦  ♦  ♦  We  are  ready  to  say  that, 
as  the  law  of  this  State  has  been  declared  by  its  courts,  the  question  must  be 
answered  In  the  negative.  The  principle  declared  in  the  opinions  has  been 
uniform.  •  •  •  We  know  of  no  case  in  our  courts  which  has  questioned 
the  principle  declared  in  these  authorities. 

And  it  was  held  in  that  case  that  the  defendant  was  indictable  for 
bigamy  in  remarrying  after  such  a  divorce,  which  was  held  to  be  ad- 
missible only  as  evidence  of  intent. 

The  fact  that  the  plaintiff  in  a  foreign  divorce  suit  had  acquired  a 
bona  fide  residence  in  that  State  does  not  change  the  rule  as  to  the 
force  and  effect  of  such  divorce  decree  in  New  York,  the  defendant 
in  such  suit  residing  in  New  York  and  not  being  served  or  appearing 
in  said  suit.  (McGiffert  v.  McGiffert,  31  Barb.,  00;  Matter  of  De- 
garamo,  86  Hun.,  390;  Matter  of  House,  40  St.  Report.,  286;  Vischer 
V.  Vischer,  12  Barb.,  640.) 

In  the  case  of  McGiffert  v,  McGiffert,  supra,  the  court  stated : 

The  court  In  Indiana  never  had  jurisdiction  of  the  plaintiff  in  this  case,  and 
the  proceedings  there  as  to  her  are  void;  *  *  *  (the  decisions  cited)  hold- 
ing a  decree  obtained  as  this  was  to  be  utterly  void  and  unavailing  for  any 
purpose  whatever. 
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In  the  matter  of  Degaramo,  supra,  a  contest  in  the  surrogate's 
court  for  administration,  that  court  stated: 

It  must  be  ropanled  as  settled  in  this  State  that  a  divorce  obtained  as  this 
was  (on  publication  notice)  did  not  in  any  way  change  the  status  of  the  do- 
fendnnt  in  this  State.  While  another  State  may  adjudge  the  status  of  its  own 
citizens  toward  a  nonresident,  and  other  States  must  acquiesce  so  long  as  the 
operation  of  the  Judgment  is  confined  to  the  State  in  which  it  was  granted, 
still  it  can  not  extend  beyond  the  borders  of  that  State  to  subvert  the  laws  and 
l)olicy  of  another  State,  nor,  without  his  consent  and  against  his  will,  fix  upoi) 
a  resident  of  another  State  a  status  in  hostility  to  the  laws  of  the  State  wherein 
he  resides. 

The  contract  of  marriage  can  not  be  annulled  by  judicial  action  so  as  to 
bind  a  defendant  without  the  limits  of  the  State  in  which  It  is  granted  unless 
the  court  awarding  such  Judgment  acquire  Jurisdiction  of  the  defendant,  and 
where,  as  in  this  case,  there  has  been  no  personal  service  of  process  within  the 
State  where  the  Judgment  was  rendered,  and  there  is  no  personal  appearnnce 
by  the  defendant,  a  Judgment  of  divorce  is  inoperative  and  void  in  this  State. 
♦  ♦  ♦  William  Degaramo  was  the  lawful  husband  of  the  decedent  in  this 
State  and  in  any  other  Jurisdiction  than  the  State  of  Michigan. 

In  the  matter  of  House,  supra,  also  a  contest  in  surrogate  court  be- 
tween claiming  widows,  wherein  was  presented  an  Ohio  divorce 
decree  on  bona  fide  residence  of  the  plaintiff  and  publication  notice 
to  the  defendant,  and  even  consent  by  the  latter  to  the  taking  of  tes- 
timony in  New  York,  the  court  held  the  decedent's  remarriage  in 
Michigan  was  valid  in  that  State,  but  that — 

Said  divorce  Is  absolutely  void  in  this  State.  •  ♦  ♦  The  court  never  had 
Jurisdiction  of  the  person  of  Mary  F.  House  (the  divorce  defendant)  and  could 
not  grant  a  Judgment  against  her  which  would  be  valid  in  this  State.  •  ♦  • 
She  has  the  right  to.  contest  the  claim  (of  the  second  wife)  and  maintain  her 
rights  as  widow  upon  the  ground  that  as  to  her  the  Ohio  judgment  of  divorce 
is  a  nullity  in  this  State.  •  ♦  ♦  Our  courts  have  always  maintained  that  a 
citizen  of  this  State  could  not  be  charged  in  person  by  the  adjudication  of  the 
courts  of  another  State,  unless  he  was  personally  served  with  process  within 
the  Jurisdiction  of  such  courts,  or  voluntarily  submitted  in  some  legal  manner 
to  their  authority;  and  so  long  as  the  laws  of  this  State  are  thus  declarative 
divorces  obtained  like  the  one  in  this  proceeding  must  be  held  to  be  absolutely 
void. 

The  holding  of  the  New  York  courts  as  to  the  law  of  that  State 
is  well  stated  by  the  Supreme  Court  of  the  United  States  in  the  case 
of  Haddock  v.  Haddock  (201  U.  S.,  562),  a  divorce  suit  wherein  the 
defendant  had  gone  to  Connecticut,  and  there,  after  a  bona  fide  legal 
residence,  procured  a  divorce  on  publication  notice,  remarried,  and 
returned  to  the  State  of  New  York.  This  divorce  decree  the  New 
York  court  refused  to  recognize,  and  was  sustained  by  the  United 
States  Supreme  Court  as  having  acted  within  its  constitutional 
powers. 

The  latter  court  states: 

It  is  indubitable  that  under  this  doctrine  (the  necessity  for  iiersonal  Jurisdic- 
tion in  a  divorce  suit)  the  courts  of  New  York  have  invariably  refused,  as  they 
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have  done  in  the  case  at  bar,  to  treat  a  divorce  rendered  in  another  State, 
under  these  circumstances,  as  entitled  to  be  enforced  in  New  York  by  virtue 
of  the  full  faith  and  credit  clause  of  the  Constitution  of  the  United  States, 
and  indeed  have  refused  generally  to  give  effect  to  such  decree  even  by  State 
comity. 

That  court  concluded  accordingly  that  such  Connecticut  decree 
was  not  entitled,  under  said  clause  of  the  Constitution,  to  obligatory 
enforcement  in  New  York ;  so  holding — 

Without  questioning  the  power  of  the  State  of  Connecticut  to  enforce  within 
its  borders  the  decree  of  divorce  which  is  here  in  issue,  and  without  intimating 
a  doubt  as  to  the  power  of  the  State  of  New  York  to  give  to  a  decree  of  this 
character  rendered  in  Connecticut  within  the  borders  of  the  State  of  New  York 
and  as  to  its  own  citizens  such  efficacy  as  It  may  be  entitled  to  in  view  of  the 
public  policy  of  that  State. 

It  is  apparent,  therefore,  that  under  the  laws  of  the  State  of  New 
York  this  claimant  was  the  soldier's  lawful  wife  at  the  time  of  his 
death,  and  is  his  lawful  widow  for  pensionable  purposes,  notwith- 
standing his  divorce  and  remarriage  in  Illinois. 

This  is  clearly  the  marriage  law  of  the  State  of  New  York,  in  ac- 
cordance with  which  the  decrees  herein  of  the  surrogate's  and 
supreme  courts  were  rendered.  Said  decrees  authoritatively  estab- 
lish, therefore,  this  claimant's  marital  status  with  reference  to  the 
soldier  at  the  time  of  his  death. 

The  rejection  of  the  appealed  claim  is  reversed  and  you  will  read- 
judicate  the  claim  in  accordance  with  the  foregoing. 


bounty- lani>  warrant— location  of  warrant— duplicate  war- 
rant—act  of  june  28,  1866. 

Eliza  W.  Woodman  (widow). 

The  bounty-land  warrant  in  question  (No.  39109)  was  issued  to  Eliza  W. 
Woodman,  widow  of  a  soldier  of  the  war  of  1812,  under  act  of  March  3, 
1855,  and  was  located  by  Moses  Ratledge,  assignee,  September  3,  1857,  upon 
the  SW.  i  of  sec.  2,  T.  108  N.,  R.  18  W.,  at  the  Falrbault  land  office 
in  Minnesota,  and  certificate  of  location  No.  6458  issued  therefor.  Some 
time  in  that  month  said  warrant  was  stolen  from  said  local  land  office  and 
has  never  been  recovered  or  located,  and  patent  to  said  land  had  not  issued 
on  said  location.  October  19, 1876,  Fred  D.  Blinn,  having  conveyed  the  land 
to  one  Emerson  by  warranty  deed,  claiming  through  Ratledge,  finding  that 
title  to  said  tract  had  not  been  issued  by  the  United  States,  substituted 
cash  ($200)  for  said  warrant  per  cash  certificate  No.  7418,  and  patent  issued 
on  said  certificate  in  the  name  of  the  original  locator  of  said  warrant. 
The  heirs  of  said  Blinn,  deceased,  filed  an  application  for  the  issue  to  them 
of  a  duplicate  of  said  warrant  under  the  act  of  June  23,  1866,  claiming  to 
have  title  to  said  stolen  warrant  by  reason  of  the  purchase  of  said  tract 
under  said  location  and  subsequent  substitution  of  cash  for  said  warrant. 
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Held: 

1.  That   by   the   location   of   said   warraut   In  due   form   by   the  assignee  of 

said  warrantee  such  warrant  was  fully  satisfied,  and  no  one  had  a  right 
to  a  duplicate  of  the  same,  as  the  owner  and  locator  of  said  warrant  lost 
no  rights  by  reason  of  the  larceny  of  the  same  from  the  local  land  office, 
the  United  States  being  responsible  for  the  loss  of  said  warrant. 

2.  That  as  under  departmental  decision  in  Marvin  Hugh  It  t   (33  U  D.,  544) 

claimants  were  entitled  to  and  had  secured  the  refundment  of  the  purchase 
money  ($200)  paid  to  secure  a  patent  to  said  land,  the  claim  was  fully 
satisfied.  See  also  cases  of  Almira  Bliss  (lOSl  P.  L.  B..  160)  ;  M.,  K.  and 
T.  Ry.  Co.  V,  I^sselle  (14  L.  D.,  275),  and  Andrew  J.  Ruston  (14  L.  D., 
200). 

Assistant  Serrvtnry  Jesne  E,  Wilson  to  the  Commissioner  of  Pensions^ 

September  30,  1901. 

On  March  30,  1906,  Ada,  Edward  A.  L.  M.,  and  Harry  Blinn,  of 
Isanti,  Minn.,  filed  in  your  Bureau  an  application  for  the  issuance  of 
a  duplicate  of  the  military  bounty  land  warrant  No.  39100,  issued  to 
Eliza  W.,  widow  of  William  Woodman,  who  served  in  Capt.  James 
Woodman's  company  of  Maine  Militia  in  the  war  with  Great  Britain, 
from  September  10  to  October  12,  1814,  alleging  that  said  warant  was 
stolen  from  the  United  States  land  office  at  Faribault,  Minn.,  some 
time  in  1857,  after  having  been  located  by  Moses  Ratledge  upon  the 
southw^cst  quarter  of  section  2,  township  108  north,  range  18  west, 
Minnesota,  some  time  in  that  year;  that  said  land  was  subsequently 
conveyed  by  said  Ratledge  and  eventually  deeded  to  Fred  I).  Blinn, 
now  deceased,  who,  ascertaining  that  no  patent  had  ever  issued  on  said 
location,  owing  to  the  fact  that  said  warrant  had  been  stolen  from  the 
land  office,  made  cash  entry  of  said  land.  No.  7418,  at  the  United 
States  land  office  at  New  Ulm,  Minn.,  making  cash  payment  of  $200 
in  substitution  for  said  warrant;  that  as  the  successor  in  interest  of 
said  Ratledge  by  reason  of  the  payment  of  $200  in  lieu  of  said  warant, 
said  Blinn  became  the  assignee  and  owner  of  said  warrant;  that  said 
Blinn  died  about  October  18,  1880,  without  having  sold  or  assigned 
said  warrant  or  his  interest  therein,  and  that  applicants  as  his  heirs 
and  sole  owners  of  said  warrant  request  that  a  duplicate  of  the  same 
be  issued  to  them. 

The  claim  was  rejected  July  21,  1006,  on  the  ground  that  claim- 
ants were  unable  to  prove  legal  ownership  of  said  warrant,  as  it  did 
not  appear  that  the  same  was  ever  assigned  to  Fred  D.  Blinn,  from 
which  action  an  appeal  was  filed  July  2G,  1007,  by  Harvey  Spalding 
&  Sons,  as  attorneys  for  claimants. 

It  appears  that  the  original  warrant  for  160  acres  was  issued  to 
Eliza  W.  Woodman,  of  York  County,  Me.,  August  20,  1850,  under 
the  act  of  March  3,  1855  (10  Stat.  L.,  701,  702),  as  the  widow  of  Wil- 
liam Woodman,  late  of  Capt.  James  Woodmai^'|„e(^panyv94  Maine 


DECISIONS  RELATING   TO   PENSIONS.  157 

SCIitia,  war  of  1812,  and  was  presumably  assigned  to  Moses  Katledge, 
who  used  the  warrant  in  locating  the  southwest  quarter,  section  2, 
township  108  north,  range  18  west,  at  the  United  States  land  office 
at  Faribault,  Minnesota  Territory,  September  3,  1857,  certificate  of 
location  No.  6458. 

The  records  of  the  General  Land  Office  show  that  on  October  19, 
187G,  Moses  Katledge  substituted  cash  ($200)  in  lieu  of  said  stolen 
warrant,  cash  certificate  No.  7418. 

In  the  case  of  Marvin  Hughitt  (33  L.  D.,  544),  Secretary  Hitch- 
cock, on  May  8,  1905,  held  that  the  owner  of  land  scrip  which  he 
deposits  in  the  land  office  for  location  and  which  is  stolen  while  thus 
in  the  hands  of  the  Government  loses  no  rights,  and  the  subsequent 
I>ossessor  of  such  scrip  acquires  none  by  reason  of  such  loss;  that 
upon  the  location  of  such  scrip  by  the  person  entitled  thereto  such 
scrip  was  fully  satisfied,  and  thereafter  there  was  no  scrip  upon  which 
to  base  a  subsequent  location. 

It  has  also  been  held  by  the  Department  in  M.,  K.  and  T.  Ry.  Co.  v, 
Lasselle  (14  L.  D.,  278)  that  the  loss  of  a  land  warrant  and  fees 
accompanying  an  application  to  locate  the  same,  filed  with  the  Com- 
missioner of  the  General  Land  Office,  after  the  same  had  been  filed 
with  him,  will  not  defeat  the  right  of  the  applicant,  though,  on 
account  of  said  loss,  no  record  was  made  of  the  location  in  the  land 
office. 

See  also  case  of  Andrew  J.  Ruston  (14  L.  D.,  200),  and  case  of 
Almira  Bliss  (1081.  P.  L.  B.,  IGO),  unpublished. 

It  is  clear  from  these  decisions  that  said  land  warrant  was  fully 
satisfied  when  it  was  located  by  Moses  Ratledge,  at  Faribault,  Minne- 
sota Territory,  September  3,  1857,  upon  the  southwest  quarter  sec- 
tion 2,  township  108  north,  range  18  west,  and  that  the  same  bcloniriMl 
to  the  United  States  thereafter,  and  no  person  acquired  any  right  to 
a  duplicate  warrant  by  reason  of  the  original  having  been  abstracted 
from  the  files  of  the  land  office. 

On  June  18,  1909,  the  purchase  money,  $200,  paid  in  substitution 
for  said  warrant  October  19,  187G,  per  cash  certificate  No.  7418,  was 
refunded  to  these  applicants,  in  harmony  with  the  departmental 
decision  in  the  case  of  Hughitt  (33  L.  D.,  544),  and  their  claim  for 
reimbursement  was  fully  satisfied. 

The  action  of  the  Bureau  is  accordinfflv  affirmed. 
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SERVICE-INDIAN  WARS-ACl'S  OF  JANUARY   11,    181«,    AND  APRIL.  24, 
181€^-DROPPING-DISLOYAL.tY— RENEWAL-ACT  or  MARCH  9,  1878. 

Arthur  J.  O'Neill. 

The  military  oiierations  in  northern  Texas  between  the  United  States  and  the 
Comimche  and  other  tribes  of  Indians,  in  which  api)ellant*s  wound  was 
received  in  February,  1860,  were  belligerent  In  character,  and  may  prop- 
erly be  considered  as  an  Indian  war  within  the  meaning  of  section  5  of  the 
act  of  March  9,  1878;  appellant  is,  therefore,  entitled  to  renewal  of  pen- 
sion under  said  act.  payment  of  his  pension  having  been  suspended  by  reason 
of  his  having  "aided  and  abetted  the  late  rebellion  against  the  authority 
of  the  United  States." 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pen- 
sions^ October  H^  1909, 

Arthur  J.  O'Neill  served  in  Company  F,  Second  United  States 
Cavalry,  from  August  30,  1856,  date  of  enlistment,  to  September  17, 
18G0,  when  he  was  discharged  on  a  certificate  of  disability.  He  filed 
September  28,  1860,  a  claim  for  pension  on  account  of  disability  from 
gunshot  wound  of  left  arm,  under  the  provisions  of  section  14  of 
the  act  of  January  11,  1812  (2  Stat.  L.,  G73),  as  amended  by  the  act 
of  April  24,  1816  (3  Stat.  L.,  296),  providing  pensions  on  account 
of  disability  for  officers  and  enlisted  men  of  the  Regular  Army  and 
the  militia  of  the  several  States,  incurred  while  in  the  service  of  the 
United  States.  The  claim  was  approved  for  admission  and  certifi- 
cate issued  November  1,  1800,  to  allow  pension  at  $4  per  month  from 
date  of  discharge,  on  account  of  disability  from  gimshot  wound  of 
left  arm. 

Appellant  served,  as  appears  from  report  of  the  War  Department 
under  date  of  October  5,  1908,  in  Company  E,  First  Texas  Cavalry, 
formerly  Company  C,  Taylor's  battalion,  Texas  Cavalry,  Confed- 
erate Army;  enlisted  March  1,  1802,  for  three  years;  roll  dated 
February  29,  1804,  shows  him  on  detached  service. 

No  payment  of  pension  had  been  made  to  appellant,  when,  on 
February  4,  1802,  nn  act  was  approved  authorizing  the  Secretary  of 
the  Interior  to  strike  from  the  pension  rolls  the  names  of  persons  who 
had  taken  up  arms  against  the  Government  or  encouraged  the 
rebellion  against  its  authority.  By  later  provisions  contained  in 
joint  resolution  approved  March  2,  1807,  and  section  4716,  .Revised 
Statutes  of  the  United  States,  the  payment  of  pension  was  prohibited 
to  persons  who  had  voluntarily  aided  and  abetted  the  late  rebellion 
against  the  authority  of  the  United  States;  on  account  of  which  pro- 
visions no  payment  of  pension  has  ever  been  made  to  appellant.  On 
July  21,  1879,  he  filed  a  declaration  for  renewal  of  pension  under  the 
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provisions  of  the  act  of  March  9,  1878.    The  claim  was  rejected 
April  21,  1909,  on  the  ground — 

That  payment  of  pension  is  barred  by  section  4716,  Revised  Statutes  of  the 
United  States,  claimant  having  served  In  the  Confederate  Army  during  the  war 
of  the  rebellion. 

The  act  of  March  9,  1878,  does  not  apply  herein  because,  first,  the  pension 
was  not  granted  on  account  of  service  in  the  war  of  1812  against  Great  Britain, 
or  for  service  in  what  has  been  recognized  as  an  Indian  war  by  act  of  Con- 
gress or  by  this  bureau  or  Department;  and,  second,  because  the  claimant's 
name  is  not  shown  to  have  been  stricken  from  the  rolls  pursuant  to  the  act  of 
February  4,  1862. 

An  appeal  was  entered  June  5,  1909,  with  the  contention  that  ap- 
pellant was  pensioned  on  account  of  disability  incurred  in  an  Indian 
war  within  the  meaning  of  the  act  of  March  9,  1878  (20  Stat.  L., 
27),  and  that  he  is  entitled  to  renewal  of  pension  under  the  pro- 
visions of  said  act. 

Section  5  of  the  act  of  March  9,  1878,  provides — 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby  authorized  and 
directed  to  restore  to  the  pension  rolls  the  names  of  all  persons  now  surviving, 
heretofore  pensioned  on  account  of  service  in  the  war  of  1812  against  Great 
Britain  or  for  service  in  any  of  the  Indian  wars,  and  whose  names  were 
stridden  from  the  rolls  in  pursuance  of  the  act  entitled  *'An  act  authorizing  the 
Secretary  of  tlie  Interior  to  strike  from  the  pension  rolls  the  names  of  such 
persons  as  have  taken  up  arms  against  the  government,  or  who  have  in  any 
manner  encouraged  the  rebels,'*  approved  February  4,  1862;  and  that  the  joint 
resolution  entitled  "Joint  Resolution  prohibiting  payment  by  any  officer  of 
the  government  to  any  person  not  known  to  have  been  opposed  to  the  rebellion, 
and  in  favor  of  its  suppression,"  approved  March  2.  1867,  and  section  4716,  of 
the  Revised  Statutes  of  the  United  States,  shall  not  apply  to  persons  provided 
for  by  this  act:  Provided,  That  no  money  shall  be  paid  to  any  one  on  account 
of  i)ensions  for  the  time  during  which  his  name  remained  stricken  from  the 
rolls. 

A  slip,  by  chief  of  the  certificate  division  under  date  of  April  5, 
1909,  attached  to  the  brief  face,  contains  statement  that  an  abstract 
of  the  old  New  Orleans  agency  records  shows  "  name  (of  appellant) 
inscribed  on  the  roll  at  $4  per  month  from  September  18,  18G0;  but 
does  not  show  that  payment  was  made,  or  that  name  was  dropped 
from  the  rolls." 

It  thus  appears  the  second  ground  assigned  by  the  bureau  for  its 
conclusion  that  the  act  of  March  9,  1878,  confers  no  benefit  upon  ap- 
pellant is  solely  based  upon  failure  to  ob)^erve,  in  a  formal  manner, 
the  mandate  of  the  act  approved  February  4,  18G2,  to  strike  appel- 
lant's name  from  the  rolls.  It  would  obviously  be  disregarding  the 
provisions  of  the  act  of  March  9,  1878,  to  deny  this  appellant  a  re- 
newal of  pension  under  them  solely  because  of  such  specific  reason,  he 
being  otherwise  entitled  to  renewal.    Certainly  it  can  not  be  seriously 
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contended,  when  a  person  has  been  deprived  of  pension  by  a  legisla- 
tive act,  which  is  restored  to  him  by  a  subsequent  act,  that  the  benefits 
of  such  latter  act  shall  be  denied  him  because  the  prohibiting  act  has 
been  enforced  in  an  informal  manner.  Yet,  in  substance,  this  is  the 
bureau's  contention.  It  is  wholly  immaterial  whether  or  not  the 
formal  process  of  striking  the  appellant's  name  from  the  rolls  under 
the  provisions  of  the  act  of  February  4,  1862,  has  been  carried  out, 
in  so  far  as  affecting  appellant's  rights  to  renewal  of  pension  under 
the  act  of  March  9,  1878.  The  decision  of  the  Department  in  the 
case  John  R.  Goard,  claimant  (9  P.  D.,  355),  is  directly  in  point  in 
this  connection.  In  that  case  action  was  approved  for  dropping  the 
claimant's  name  from  the  rolls.  As  a  matter  of  fact  his  name  was 
not  thus  dropped,  although  pension  was  not  paid  him.  In  consider- 
ing the  quastion  presented  by  the  appeal,  the  Department  in  the  course 
of  its  decision  (p.  358)  said: 

In  1887  his  (claimant's)  pensionable  status  was  denied;  it  had  been  de- 
termined that  his  disability  was  not  Incurred  in  line  of  duty.  There  remained 
nothing  further  to  do  but  to  strike  his  name  from  the  rolls.  The  omission  of 
this  perfunctory  and  formal  act,  pursuant  to  action  approving  for  dropping,  did 
not  confer  any  benefit  upon  him,  nor  deprive  him  of  any  right  he  may  have  if 
his  name  had  been  actually  dropped  from  the  rolls.  As  a  matter  of  law  his 
name  was  dropped  from  the  rolls  to  all  intent  and  for  all  purposes. 

The  other  and  more  reasonable  ground  assigned  by  the  bureau  for 
its  adverse  action  in  this  claim  for  renewal  of  pension  under  the  act 
of  March  9,  1878,  is,  in  effect,  that  appellant  was  not  allowed  pension 
for  service  (on  account  of  disability  incurred  while  serving)  in  an 
Indian  war,  within  the  meaning  of  said  act,  because  when  appellant 
received  his  wound  he  was  not  serving  in  connection  with  operations 
whicli  have  been  recognized  as  an  Indian  war  by  an  act  of  Congress, 
by  the  Pension  Bureau,  or  by  this  Department. 

That  the  bureau  or  this  Department  has  not  recognized  military 
operations  against  an  Indian  tribe,  during  a  specified  period,  in  a 
I>articular  State  or  Territory,  as  an  Indian  war,  is  not  a  fact  per  se 
for  determining  whether  such  operations  constitute  a  war  within  the 
meaning  of  said  act.  It  is  the  province  of  the  Pension  Bureau  and 
of  this  Department,  in  the  administration  of  the  pension  laws,  to 
determine  the  significance  of  the  words  "  Indian  wars  "  in  the  con- 
nection in  which  they  are  used  in  the  act  of  March  9,  1878;  but  surely 
this  province  is  not  properly  exercised  by  saying  that  military  opera- 
tions in  question  do  not  constitute  an  Indian  war  within  its  meaning 
because  neither  this  Department  nor  the  Pension  Bureau  has  so 
recognized  them.  That  said  operations  did  not  constitute  such  war 
certainly  would  be  for  other  reasons.  Nor  would  the  absence  of 
recognition  by  an  act  of  Congress  of  military  operations  against  a 
tribe  of  Indians,  as  an  Indian  war,  be  in  any  way  determinative 
whether  or  not  there  had  been  in  fact  actual  war  with  said  tribe. 
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That  Congress  has  by  an  act  recognized  sucli  operations  as  an  Indian 
war  would  be  conclusive  upon   the   question  whether  they   were  ' 
belligerent;   but  primarily   there   must   unquestionably  have  been 
belligerent  operations  which  Congress  had  so  recognized,  and  which 
may  be  concisely  ascertained  and  determined. 

It  does  not  follow  that  military  operations  against  a  tribe  of 
Indians  are  any  the  less  belligerent  because  they  have  not  been  recog- 
nized as  an  Indian  war  by  an  act  of  Congress.  It  is  their  belligerent 
character  that  makes  them  an  Indian  war,  as  much  so  before  as  after 
they  are  thus  recognized.  Therefore  the  question  whether  appellant 
incurred  his  disability  while  serving  in  an  Indian  war,  within  the 
meaning  of  the  act  of  March  9,  1878,  is  to  be  solved  by  ascertaining 
if  his  service  at  said  time  was  in  connection  with  belligerent  opera- 
tions between  the  Government  and  Indians,  under  tests  that  are 
determinative  of  such  operations. 

What  constitutes  an  Indian  war  from  a  legal  view  point  is  defined, 
in  opinion  July  19, 1871,  by  Mr.  Amos  T.  Akerman,  Attorney-General 
(13  Op.,  470-472),  as^ 

When  any  Indian  tribes  are  carrying  on  a  system  of  attacks  upon  the  property 
or  persons,  or  both,  of  the  settlers  of  our  frontiers,  or  of  the  travelers  across 
our  territories,  and  troops  of  the  United  States  are  engaged  in  repelling  such 
attacks,  this  is  war  in  such  a  sense  as  will  Justify  the  enforcement  of  the 
articles  of  war  against  persons  found  relieving  the  enemy  with  ammunition,  etc. 

Said  opinion  was  in  response  to  a  request  of  the  Secretary  of  War 
relative  to  the  disposition  of  persons  captured  by  the  military  forces 
in  New  Mexico  while  on  a  trading  expedition  to  the  Comanche 
Indians  with  munitions  of  war  as  to  whether  they  should  be  turned 
over  to  the  civil  authorities  for  trial  or  be  tried  under  the  articles 
of  war. 

In  the  course  of  his  opinion  the  Attomey-Greneral  (pp.  471-472) 
said: 

But  I  observe  that  General  Sherman  in  his  letter  refers  to  parties  appre- 
hended by  the  military  as  having  been  captured  "  while  engaged  in  unlawful 
traffic  with  hostile  Indians,"  and  the  papers  submitted  show  that  a  iwrtion  of 
the  property  employed  in  this  trade  consisted  of  ammunition.  Now,  if  the  In- 
dlans  to  whom  the  captured  persons  were  thus  supplying  ammunition,  etc., 
were  in  open  and  notorious  hostility  to  the  United  States  at  the  time  and, 
therefore,  properly  came  within  the  description  of  public  enemies,  the  parties 
apprehended  would  seem  to  be  amenable  to  trial  and  punishment  by  court- 
martial  under  the  fifty-sixth  (now  forty-fifth)  article  of  war,  which  applies  as 
well  to  persons  who  are  not,  as  to  persons  who  are.  in  the  military  service.  In 
making  this  suggestion,  I  assume  that  there  exists  such  a  state  of  hostility 
on  the  part  of  the  Indians  as  amounts  to  war.  This  state,  in  our  peculiar 
relation  with  Indian  tribes^  is  perhaps  not  susceptible  of  an  exact  definition. 
It  is  not  necessary  to  the  existence  of  war  that  hostilities  should  have  been 
fonnally  proclaimed.    *    *    * 
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Were  the  Indians  with  whom  appellant's  company  was  engaged 
when  he  was  wounded  hostile  Indians!  Would  a  person  supplying 
them  with  munition  be  amenable  under  the  articles  of  war?  "It 
is  only  under  the  exceptional  circumstances  of  a  time  of  war  that 
civilians  may,  in  certain  situations,  become  amenable  to  trial  by  court- 
martial."  (Digest  of  Op.  of  the  Judge- Advocate-General,  294;  also 
13  Op.  Atty.  Gen.,  63;  Ex  parte  Milligan,  4  Wall.,  121-123.) 

Appellant's  gunshot  wound  of  left  arm  was  received,  as  appears 
from  certificate  of  discharge  for  disability,  near  the  headwaters  of 
Brady  Creek,  Texas,  in  a  conflict  with  "hostile  Comanches,"  on 
February  12,  1860. 

In  the  report  of  the  War  Department,  under  date  of  October  24, 
1908,  relative  to  the  service  of  appellant's  troop  and  regiment,  is 
stated — 

It  is  shown  by  the  records  that  the  Second  (now  the  Fifth)  Cavalry  was 
stationed  in  Texas  during  the  period  of  service  of  Arthur  J.  O'Neill  (appellant) 
In  that  organization,  and  th;it  the  troops  in  that  State  were  continuously  en- 
gaged during  that  period  in  warfare  against  hostile  Comanche,  Cheyenne, 
Llpan,  and  Kickapoo  Indians.  Between  September,  1S5C,  and  September,  1S60, 
the  Second  Cavalry  was  engaged  in  28  different  engagements  against  those 
hostile  Indians.  In  4  of  these  engagements  Troop  P  of  this  regiment  par- 
ticipated. 

The  appellant,  in  affidavit  filed  in  the  claim,  has  given  a  detailed 
and,  no  doubt,  accurate  account  of  the  condition  of  affairs  in  Texas 
while  he  was  in  the  Army.  The  material  and  pertinent  portions 
therefrom  are  as  follows : 

In  the  year  1858  the  Second  Regiment  of  Cavalry  rendezvoused  on  Clear 
ForlxS  of  the  Brazos  River,  13  miles  south  of  Fort  Belknap,  under  orders  to 
join  the  Utah  expedition.  In  consequence  of  the  representation  of  General 
Twiggs  to  the  effect  that  If  the  troops  were  withdrawn  from  Texas  the  whole 
northern  frontier  would  be  left  exposed  to  the  incursions  of  the  Ck)manches 
and  Kiowa s,  then  engaged  in  active  warfare  against  the  United  States,  the 
aforesaid  orders  were  countermanded.  Accompanying  the  countermanding 
order  was  one  ordering  Bvt.  MaJ.  Earl  Van  Dorn  to  select  three  companies 
In  addition  to  his  own  and  lead  them  into  the  country  of  the  hostiles  *  *  *. 
This  ex])edition  was  composed  of  Companies  A,  P.- II,  and  K;  *  •  ♦  marched 
northerly  from  Fort  Belknap,  •  ♦  *  crossed  (Red  River),  ♦  •  ♦  formed 
a  permanent  camp  •  *  ♦  known  as  Camp  Radyminsky.  (Here  follows  an 
account  of  the  location  of  a  band  of  hostile  Comanche  and  Kiowa  Indians.) 
Major  Van  Dorn  *  *  *  immediately  issued  orders  to  company  commanders 
to  select  50  men  from  each  company  equipped  for  field  service  *  *  • ;  after 
a  forced  march  from  about  noon  of  September  29  to  sunrise  of  October  1,  a 
charge  was  made  on  the  hostile  camp,  followed  by  an  engagement  which  lasted 
until  noon,  when  the  Indians  fled,  not  being  pursued  owing  to  the  Jaded  con- 
dition of  the  men  and  horses.  Lieutenant  Van  Camp  ♦  *  ♦  and  Sergt. 
James  Garrison,  of  Company  F,  were  killed.  Major  Van  Dorn  was  severely 
wounded.  Mr.  L.  S.  Ross  was  also  severely  wounded;  this  gentleman  was 
afterwards  governor  of  Texas  [mentions  by  name  several  who  were  wounded, 
and  that  several  were  killed  and  wounded  whose  names  he  does  not  recollect]. 
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I  never  learned  how  many  were  lost  by  the  Indians,  but  a  detail  of  which  I 
was  a  member  cremated  the  bodies  of  30.  and  other  details  disposed  of  many 
more.  •  ♦  •  The  expedition  then  returned  to  Camp  Radyminsky  ♦  ♦  ♦. 
During  the  winter  months,  owing  to  the  inclemency  of  the  weather,  no  active 
operations  were  undertalten.  The  expedition  was  reenforced  by  Comimnies 
G  and  C  of  the  Second  Cavalry  and  one  company  of  infantry.  On  resuming 
active  operations  in  the  spring  of  1859  the  infantry  were  left  to  guard  the 
camp,  while  the  cavalry,  8upix)rted  by  the  Indian  allies,  marched  northwest 
into  the  heart  of  the  hostile  territory.  On  May  13,  1859,  we  again  engaged 
a  large  force  of  Indians  who  had  fortified  themselves  in  a  gulch  (on  Cimarron 
River),  from  which  we  soon  routed  them,  cai)turing  48  prisoners.  Being  encum- 
bered with  prisoners  and  wounded,  our  commander  decided  to  return  to  Fort 
Radyminsky.  In  the  early  part  of  the  summer  we  were  ordered  to  return  to 
our  department  in  Texas  *  *  ♦.  In  the  latter  part  of  1859,  the  Indians  still 
continuing  hostile,  making  raids  into  Texas,  scouting  parties  were  ordered 
out.  ♦  ♦  ♦  In  February,  1860,  a  detachment  of  about  20  or  25  men  scoured 
the  country  northward  to  the  Klckapoo,  and  on  February  13,  1860,  en- 
gaged a  party  of  Comanches  on  Brady  Creek.  In  this  engagement  I  was 
wounded    *     *     ♦. 

There  is  no  doubt  that  the  Indians  with  whom  Troop  F  and  other 
troops  of  the  Second  Cavalry  were  engaged  in  battles  and  skirmishes 
in  northern  Texas  during  the  years  1858,  1859,  and  1860  were  hostile 
Indians,  nor  that  any  person  who  supplied  them  with  munition  Tvould 
be  subject  to  trial  by  a  court-martial.  The  extent  and  character 
of  the  operations  make  them  decidedly  belligerent  in  every  sense  of 
the  term.  There  was  not  one,  but  several  tribes  engaged,  not  sepa- 
rately, but  collectively.  There  was  not  one  campaign,  but  three  or 
four,  with  the  result  on  the  part  of  the  Indians  of  accomplishing 
in  a  measure  the  purpose  the  Second  Cavalry  was  retained  in  the 
Department  of  Texas  to  prevent,  viz,  attacks  on  the  settlers  of  north- 
ern Texas.  There  were  employed  by  the  United  States  not  cavalry 
alone,  but  infantry  of  the  Regular  Army,  and  bands  of  friendly 
Indians.  It  is  probable  that  during  said  years  volunteer  organiza- 
tions of  the  State  of  Texas  served  against  the  Comanches  and 
Kiowas  and  other  Indians  whose  hostilities  the  United  States  were 
endeavoring  to  suppress.  The  coniSict  was  not  confined  to  the  State 
of  Texas  alone,  but  extended  to  the  Territory  of  New  Mexico  and 
the  Indian  Territory.  From  appellant's  narrative  it  appears  that 
what  was  known  as  the  Wichita  expedition  was  an  invasion  of  the 
country  of  the  hostile  Indians  for  the  purpose  of  subduing  them  and 
to  prevent  an  invasion  of  the  State  of  Texas,  with  the  result  that  the 
troops  were  compelled  to  evacuate  the  countr}^  and  to  abandon  the 
fort  they  constructed ;  thereupon  the  Comanches  went  to  Texas,  and 
in  the  latter  part  of  the  >ear  1859  and  during  the  year  1800  occurred 
numerous  engagements  between  them  and  the  United  States  troops, 
in  one  of  which  appellant  was  wounded.  Prior  to  1856,  for  over 
five  years,  it  does  not  appear  that  there  were  any  conflicts  between 
the  forces  of  the  United  States  and  the  Comanche  tof||§fli^^QK^w)fl^^ 
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other  tribes  in  northern  Texas.  Hostilities  commenced  early  in  1856 
and  continued  to  the  outbreak  of  the  civil  war,  when  the  army  was 
withdrawn  from  Texas. 

Hostilities  of  so  long  a  duration  w^ith  tribes  of  Indians  as  were 
these  (from  1856  to  1860,  inclusive),  during  which  as  many  as  40 
engagements  took  place  (see  list  of,  in  Heitman's  Historical  Regis- 
ter and  Dictionary  of  the  U.  S.  Army,  vol.  2,  pp.  402-405),  may 
properly  be  considered  an  Indian  war  within  the  meaning  of  the  act 
of  March  9,  1878. 

The  belligerent  character  of  the  conflict  between  the  Grovernment 
and  said  tribes  of  Indians  beginning  in  1856  and  ending  in  1860, 
in  the  parts  of  Texas  and  of  the  Indian  Territory  where  appellant's 
service  was  rendered,  is  marked  by  all  incidents  which  characterize 
a  greater  part  of  hostilities  between  this  Government  and  other 
tribes  which  have  been  recognized  as  Indian  wars  by  acts  of  Con- 
gress. Among  others  may  be  specified  the  Black  Hawk  war ;  Creek 
war;  Florida  war  with  the  Seminole  Indians,  embracing  a  period 
from  1832  to  1842,  inclusive  (act  of  July  27,  1892) ;  Florida  and 
Georgia  Seminole  war  of  1817  to  1818;  Fevre  Indian  war  of  Illinois 
of  1827;  Sac  and  Fox  Indian  war  of  1831;  Cayuse  Indian  war  of 
1847  and  1848;  Florida  wars  with  Seminole  Indians  from  1842  to 
1858,  inclusive;  Texas  and  New  Mexico  Indian  war  of  1849  to  1855, 
inclusive;  and  Oregon  and  Washington  Territory  wars  from  1851  to 
1856,  inclusive  (act  of  June  27,  1902). 

The  Department  has  expre&sed  a  liberal  view  relative  to  the  na- 
ture and  extent  of  outbreaks  on  the  part  of  Indians  which  may  con- 
stitute an  Indian  war.  In  decision  in  the  case  Mary  E.  Mitchell 
(15  P.  D.,  394),  in  which  the  question  to  be  decided  was  whether  the 
service  of  claimant's  husband  was  rendered  in  such  a  war,  the  De- 
partment (p.  396)  said : 

As  to  when  an  Indlnii  outbreak  attains  the  dignity  of  a  war  is  uncertain. 
Every  little  disagreement,  though  it  may  necessitate  a  show  of  military  force 
to  reconcile  the  malcontents,  does  not,  of  course,  constitute  a  war.  When, 
however,  there  is  such  determined,  aggressive,  and  long-continued  opposition  to 
government  authority,  occasioning  peril  to  life  and  property,  as  to  call  for 
organized  military  campaigns  and  maneuvers,  such  as  were  conducted  with  the 
Seminole  Indians  more  or  less  during  nearly  the  whole  period  specified  in  this 
act  (June  27,  1902) — from  1842  to  1858,  inclusive — such  disturbances  may  well 
be  called  "  wars  "  without  doing  violence  to  fact  or  law.  Congress  undoubtedly 
had  in  mind  such  in  the  act. 

Certainly,  in  the  years  1858,  1859,  and  1860,  in  northern  Texas 
and  the  Indian  Territory  there  were  organized  campaigns  to  sup- 
press the  hostilities  of  the  Comanche  and  other  tribes  of  Indians; 
their  aggression  and  opposition  were  long  and  successfully  continued, 
and  in  every  sense  were  as  belligerent  as  were  the  hostilities  on  the 
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part  of  the  Indians  in  what  is  known  as  the  "  Seminole  war  "  in  the 
years  1856-1858,  and  the  earlier  years  of  said  war. 

For  the  foregoing  reasons  it  is  believed  that  the  appellant  was 
pensioned  for  service  in  an  Indian  war  within  the  meaning  of  the 
act  of  March  9, 1878,  by  which  act  provision  is  made  for  the  renewal 
of  pension  in  this  class  of  claims.  The  action  of  the  bureau  is  ac- 
cordingly reversed,  with  direction  to  readjudicate  the  claim  and 
allow  renewal  of  pension  to  appellant  if  otherwise  entitled. 


lleimbursement-kefundment-revenue-cuttell   seuvick-kb- 
tired  list-act  of  may  «7,  1008 -construction. 

Sidney  T.  Taylor. 

This  pcmsiouer  under  the  net  of  February  6,  3907,  was  dropped  from  the  rolls 
and  his  pension  terminated  on  June  10,  1008,  by  reason  of  the  passage  of 
the  act  of  May  27,  190S,  which  prohibited  the  allowance  or  payment  after 
its  date  of  pension  to  any  commissioned  or  warrant  officer  or  enlisted  man 
in  the  Revenue-Cutter  Service  either  on  the  active  or  retired  list,  and  he 
was  required  to  refund  the  quarterly  payment  of  pension  that  had  been 
made  to  him  on  June  4,  1908. 

Held:  That  said  quarterly  payment  of  pension  having  been  made  to  the  pen- 
sioner after  the  passage  of  the  act  of  May  27,  1908,  iirohibltlng  such  pay- 
ment, was  contrary  to  law,  and  the  action  of  the  Bureau  of  Pensions  In 
demanding  and  requiring  the  refundment  of  the  amount  of  i)ension  so 
erroneously  paid  was  correct  and  proi>er. 

Assistant  Secretary  Jesse  A'.  Wilson  to  the  C ommvisioner  of  PenMons^ 

Oetoher  30, 1909. 

Sidney  T.  Taylor,  who  served  durin^r  the  late  civil  war  as  a  first 
assistant  engineer  in  the  United  States  Kevenue-Cutter  Service,  was 
pensioned  under  the  provisions  of  the  act  of  February  G,  1907,  at  a 
rating  of  $15  per  month  by  reason  of  being  70  years  of  age. 

It  appearing  that  said  pensioner  was  still  in  the  service  as  a  retired 
officer  of  the  Eevenue-Cutter  Service  he  was,  on  June  10,  1908, 
dropped  from  the  rolls  and  his  pension  (erminated  pursuant  to  the 
provisions  of  the  act  of  Congress  of  May  27,  1908,  which  prohibited 
the  allowance  or  payment,  from  and  after  the  date  of  its  approval,  of 
pension  to  any  commissioned  cfTicer  or  enlisted  man  in  the  Revenue- 
Cutter  Service  either  on  the  active  or  retii'ed  list. 

Said  pensioner  having  been  paid,  on  June  4,  1908,  the  sum  of  $45, 
being  the  amount  of  his  pension  for  the  quarter  from  March  4  to 
June  4,  1908,  the  pension  agent  was  instructed  to  demand  from  him 
the  refundment  of  the  same,  for  the  reason  tliat  said  payment,  having 
been  made  subsequent  to  the  approval  of  tlie  act  of  May  27, 1908,  was 
contrary  to  law.     Such  demand  was  accordingly  made  on  ite  penj 
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sioner,  and  he  refunded  the  amount,  $45,  paid  him  for  said  quarter, 
under  protest. 

From  this  action,  requiring  him  to  refund  the  whole  amount  paid 
him  for  said  quarter,  the  present  appeal  was  taken  on  September  1, 
1908. 

Certain  information  being  desired  prior  to  passing  on  the  question 
raised  by  the  appeal,  the  papers  in  this  case  were  on  April  30,  1000, 
returned  to  the  Bureau  of  Pensions  for  a  further  report.  Such 
report  having  been  made  and  transmitted  with  the  papers  to  the 
Department,  the  question  is  again  presented  for  consideration  and 
determination  under  the  appeal. 

It  is  contended  by  the  appellant  that  it  was  inequitable  and  unjust 
to  have  required  him  to  refund  the  whole  of  the  amount  of  pension 
paid  him  for  the  quarter  ending  June  4,  1008.  lie  concedes  the  right 
of  the  Commissioner  of  Pensions  to  demand  the  refundment  of  so 
much  of  said  quarterly  payment  as  accrued  subsequent  to  the  pa.ssage 
of  the  act  of  May  27,  1008— that  is,  from  May  27  (the  date  of  the 
approval  of  said  act)  to  June  4,  1008  (the  end  of  the  quarter),  and 
makes  no  complaint  about  this,  but  insists  that  he  should  have  been 
allowed  to  retain  so  much  of  said  quarterly  payment  as  had  accrued 
from  the  commencement  of  the  quarter  (March  4,  1008)  up  to  the 
date  of  the  approval  of  said  act  (May  27,  1008).  Tie  furthermore 
contends  that  the  action  requiring  him  to  refund  the  whole  of  the 
quarterly  payment  is  inconsistent  with  the  practice  of  the  Bureau 
of  Pensions  in  similar  cases  arising  under  the  acts  of  August  29, 
1800,  and  March  3,  1801,  which  prohibit  the  receipt  of  pension  by 
oiRcers  and  enlisted  men  on  the  retired  list  of  the  Army  and  Navy. 

Irrespective  of  the  question  of  the  justice  and  equity  of  the  action 
complained  of  in  this  case,  and  as  to  whether  or  not  it  may  have  been 
consistent  with  the  practice  that  has  heretofore  obtained  in  the  cases 
of  officers  and  enlisted  men  in  the  Army  and  Navy  imder  the  last 
mentioned  acts,  the  Department  considers  the  language  employed  in 
the  act  of  May  27,  1008,  to  be  so  plain,  direct,  and  explicit  that  the 
question  here  presented  mnsi  be  detenu ined  by  it  alone,  independent 
of  any  other  considerations. 

Said  act  of  May  27,  1008,  provides  as  follows: 

That  heroaft(»r  no  i)ensi()n  sliall  bo  ii:M>wo(l  (»r  paid  to  any  commissioned  officer, 
warrant  officer,  or  (Milistod  man  In  the  Kovonno-Cnttor  Service  either  on  the 
active  or  retired  list. 

Said  act  is  a  direct  and  positive  prohibition  against  either  the 
allowance  of  a  pension  or  the  payment  of  a  pension  after  the  date  of 
its  passage  to  any  officer  or  enlisted  man  in  the  Revenue-Cutter 
Service  on  either  the  active  or  retired  list,  and  does  not  admit  of  any 
other  or  different  construction. 
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Pensions  are  not  per  diem  or  monthly  allowances  that  may  be  paid 
on  any  date  that  may  be  selected.  They  are,  by  statutory  enactment, 
made  due  and  payable  only  in  quarterly  installments  and  on  certain 
specified  dates,  and  not  otherwise,  except  as  provided  by  law.  (Sec. 
4764,  R.  S.,  and  act  Mar.  3,  1891,  26  Stat.  L.,  1082.) 

In  the  present  instance  there  was  no  pension  due  and  payable  to 
this  appellant  for  the  quarter  ending  June  4, 1908,  until  said  date,  and 
there  was  no  authority  of  law  to  pay  him  prior  thereto. 

There  was,  under  the  law,  no  pension  due  and  payable  to  him  on 
May  26,  1908,  the  day  prior  to  the  approval  of  the  act  of  May  27, 
1908,  and  no  authority  of  law  to  pay  him  on  or  up  to  said  date.  No 
payment  whatever  could  have  been  made  to  him  until  June  4,  1908, 
and  then,  unless  the  law  otherwise  provided,  the  only  payment  that 
could  have  lawfully  been  made  to  him  was  the  full  amount  of  pension 
fcr  the  quarter  to  which  he  was  entitled  under  his  certificate.  In  the 
meantime,  Congress  having  intervened  by  a  positive  enactment  abso- 
lutely forbidding  the  payment  of  pension  to  him  subsequent  to  May 
27,  1908,  the  payment  to  him  on  June  4,  1908,  of  the  pension  for  the 
quarter  ending  on  that  date  was  unquestionably  in  direct  contraven- 
tion of  such  statutory  prohibition  and  contrary  to  law.  The  action 
calling  upon  appellant  to  refund  the  amount  thus  erroneously  paid 
him  was  undoubtedly  correct  and  fully  justified,  since  said  prohibi- 
tion manifestly  applied  to  any  and  all  pension  that  might  have  been 
due  and  payable  to  him  under  the  law  subsequent  to  the  date  of  the 
approval  of  the  act  of  May  27,  1908;  as  much  to  that  part  of  said 
quarterly  payment  covering  the  period  from  the  commencement  of 
the  quarter  to  the  date  of  the  passage  of  said  act  as  to  that  part  cover- 
ing the  period  from  the  passage  of  the  act  to  the  end  of  the  quarter 
which  the  appellant  concedes  was  rightfully  and  properly  refunded. 

It  can  not  be  presumed  that  it  was  the  intention  of  Congress  in 
passing  the  act  of  May  27.  1908,  that  pension  should  be  paid  to  pen- 
sioners affected  thereby  up  to  the  date  of  the  approval  of  said  act. 
In  the  first  place,  there  is  nothing  whatever  in  said  act  itself  upon 
which  to  base  such  a  presumption,  or  to  justify  such  a  construction, 
it  being  a  plain,  direct,  unqualified,  and  positive  prohibition  against 
the  payment  of  pension  to  persons  on  the  active  or  retired  list  of  the 
Revenue-(^itter  Service  from  and  after  that  date:'  and,  secondly, 
the  manifest  intention  of  said  act  was  to  absolutely  cut  off  and  pre- 
vent the  receipt  of  pension  after  said  date  by  persons  who  were  then 
in  the  Revenue-Cutter  Service  on  the  retired  list,  and  who  were  in 
the  enjoyment  of  a  benefaction  from  the  Government  of  a  much  more 
remunerative  and  liberal  character  than  that  provided  by  the  pension 
laws.  This  act  w^as  undoubtedly  in  furtherance  of  the  policy  that 
has  been  so  frequently  announced  by  Congress,  and  which  pervades 
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the  whole  pension  system,  that  no  person  should  be  permitted  to  re- 
ceive a  pension  and  the  pay  of  his  rank  and  station  in  the  service  at 
the  same  time,  except  under  certain  express  conditions  specified  by 
law. 

The  Department  is  therefore  of  the  opinion  that  the  action  re- 
quiring this  appellant  to  refund  the  full  amount  of  the  quarterly  pay- 
ment of  pension  paid  him  on  June  4,  1908;  was  fully  justified  by  the 
law,  was  sound  and  correct,  and  said  action  is  aflSrmed. 


RI':N-EWAL  op  widows  PENSIOX  UNDEU  acts  of  march  8,  1901,  AJTD 
FEBRTJAUY  28,  190«-REMARKIAGE-RES  JITI>ICATA. 

Clarinda  L.  Jermain,  now  Austin  (wroow). 

Clalmniit  was  pensioned  as  the  widow  of  Cbarles  Jerniain  from  September  5, 
1862,  to  June  IS,  1864,  when  her  pension  was  terminated  upon  the  ground  of 
her  remarriage  to  Reuben  S.  Austin,  with  whom  she  lived  in  the  relation  of 
husband  and  wife  until  his  death,  March  18,  1909.  Her  chilm  for  pension 
as  the  widow  of  Austin  was  rejected,  on  the  ja*ound  of  her  inability  to 
establish  a  legal  marriage  to  him,  and  her  claim  under  the  act  of  March  3, 
1901,  for  renewal  of  pension  as  widow  of  Jermain  was  rejected  on  the 
ground,  also,  that  she  was  unable  to  show  the  validity  of  her  marriage  to 
Austin. 

Held:  That  as  claimant's  i)ension  as  the  widow  of  Jermain  was  terminated  by 
reason  of  her  remarriage  to  Austin,  who  has  since  died,  the  question  of  the 
legality  of  that  marriage  can  not  be  determined  under  her  claim  filed  under 
the  act  of  March  3,  1901,  and  is  not  an  issue  in  the  claim,  but  so  far  as  such 
claim  is  concerned,  the  question  of  marriage  is  res  Judicata,  having  been 
disposed  of  in  the  action  terminating  her  pension  on  the  ground  of  her 
remarriage  to  Austin. 

AssJfitanf  Secretary  Jesse  E,  Wilson  to  the  (Commissioner  of  Pensifms^ 

Noremhcr  27,  1909, 

On  July  30  Clarinda  L.  Jermain  filed  a  claim  for  renewal  of  pen- 
sion, under  the  provisions  of  the  acts  of  March  3,  1901,  and  February 
28,  1903,  alleging  that  she  was  formerly  the  widow  of  "  Charles  C. 
Germain,"  who  died  September  5,  1802,  by  reason  of  wound  or  injury 
received  or  disease  contracted  while  serving  as  private  in  the  One 
hundredth  New  York  Volunteer  Infantry  in  the  war  of  18G1  to  1865; 
that  she  was  his  lawful  wife  during  the  period  of  his  service  in  said 
war  and  that  she  remained  his  lawful  wife  to  the  date  of  his  death; 
that  she  was  formerly  pensioned  on  account  of  the  death  of  said  sol- 
dier and  that  she  never  received  any  other  pension  from  the  United 
States,  nor  made  any  other  application  for  pension,  except  application 
for  pension  as  wndow  of  Reuben  S.  Austin,  of  Company  D,  Seventy- 


Digitized  by  VjOOQIC 


DECISIONS  RELATING  TO   PENSIONS.  169 

eighth  New  York  Volunteers;  that  her  pension  terminated  because  of 
her  marriage  to  Eeuben  S.  Austin,  and  that  she  had  not  remarried 
since  the  death  of  said  Austin,  and  was  without  means  of  support 
other  than  her  daily  labor  and  an  actual  net  income  not  exceeding  $250 
pec  annum. 

This  claim  was  rejected  August  19,  1909,  on  the  ground  of  no  title 
under  said  act,  as  claimant  was  unable  to  show  the  validity  of  her 
marriage  to  her  second  husband,  Reuben  S.  Austin,  by  reason  of 
which  her  name  was  dropped  from  the  pension  rolls,  from  which 
action  an  appeal  was  filed  September  14, 1909. 

The  facts  appearing  in  this  case  are  as  follows:  This  claimant, 
under  the  name  of  Clarinda  Rose,  was  married  to  Charles  Jermain, 
of  Chautauqua  County,  N.  Y.,  on  the  twenty-fifth  day  of  July,  1852, 
by  George  C.  Akeley,  a  justice  of  the  peace,  in  the  town  of  Brant, 
Erie  County,  N.  Y.,  as  appears  by  his  certificate  of  that  date,  his 
official  capacity  and  genuineness  of  his  signature  to  such  certificate 
being  certified  to  by  the  clerk  of  Erie  County,  under  seal,  December 
28,  1863.  Her  said  husband  served  in  Company  11,  One  hundredth 
New  York  Volunteers,  under  the  name  of  Charles  Germain,  from 
December  2, 1861,  to  some  time  in  July,  1862,  when  he  was  discharged, 
and  died  September  5, 1862. 

On  April  1,  1863,  claimant  filed  a  claim  for  pension  as  his  widow 
alleging  his  service  as  stated  under  the  name  of  Jermain,  and  her 
claim  was  allowed  under  the  name  of  Clarinda  L.  Jermain  as  widow 
of  Charles  Jermain,  Company  H,  One  hundredth  Xew  York  Volun- 
teers, December  12,  1865,  at  $8  per  month.  From  the  records  in  the 
case  it  is  shown  that  payments  were  made  to  her  under  certificate  No. 
61307,  to  June  18,  1864,  without  increase,  when  payment  was  discon- 
tinued, "  because  of  her  remarriage  to  one  R.  S.  Austin." 

On  June  18, 1864,  in  the  State  of  New  York,  she  was  married,  under 
the  name  of  Clarinda  L.  Jermain,  to  Reuben  S.  Austin,  by  E.  H. 
Yingling,  a  minister  of  the  Methodist  Episcopal  Church,  and  lived 
with  said  Austin  as  his  wife  until  his  death  in  Mecosta,  Mich.,  March 
8,  1909.  Said  Austin  was  a  pensioner  at  the  time  of  his  death  under 
the  act  of  February  6,  1907,  at  $20  per  month,  having  served  as  pri- 
vate and  sergeant  in  Company  D,  Seventy-eighth  New  York  Volun- 
teer Infantry,  from  November  13,  1861,  to  June  27,  18G2,  when  he 
was  discharged  on  account  of  disability,  and  the  accrued  pension  was 
paid  this  claimant  as  his  widow. 

On.  March  20,  1909,  claimant  filed  a  claim  under  the  act  of  April 
19,  1908,  as  the  widow  of  said  Austin,  which  was  rejected  July  22, 
1909,  on  the  ground  of  her  "  inability  to  establish  a  Ic^al  marriac^e 
prior  to  the  removal  of  the  impediment  in  1004."  wliereiipon  she  filed 
this  claim  for  renewal  of  her  pension  as  tlie  widow  of  Germain  or 
Jermain,  as  stated. 
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Said  soldier,  Austin,  on  June  4, 1898,  in  reply  to  the  usual  marriage 
circular,  stated  that  he  had  been  previously  married,  March  28,  1841, 
to  Mary  Ann  Higley ;  that  they  parted  in  1857  and  that  she  remarried 
in  1859. 

Catharine  Jones  made  affidavit  in  May,  1909,  that  she  was  56  years 
old  and  was  a  daughter  of  the  late  Reuben  S.  Austin  by  his  first 
wife ;  that  her  parents  separated  when  she  was  but  5  years  old,  and 
that  her  father  was  gone  nine  years  when  he  came  back  to  that  vicinity 
(Courtland  Township,  county  of  Kent,  Mich.),  and  had  since  lived 
with  the  claimant  "  Clarinda  L.  Austin,  until  his  death ; "  that  her 
mother  married  a  man  by  name  of  Abraham  Gregory,  who  died  some 
thirty  years  ago,  and  that  her  mother  died  May  30, 1904;  that  she  did 
not  know  that  either  of  her  parents  was  divorced  or  not. 

The  deceased  soldier,  Austin,  stated  that  said  Catharine,  his 
daughter  by  his  first  wife,  was  bom  February  13,  1842;  that  there 
were  five  other  children  by  this  wife,  the  youngest  of  whom  was  bom 
in  April,  1857. 

Claimant  stated  that  so  far  as  she  was  able  to  learn  her  said  hus- 
band, Eeuben  S.  Austin,  was  married  but  once  previous  to  his  mar- 
riage to  her,  and  that  was  to  Mary  Ann  Higley,  from  whom  he  sep- 
arated in  1857;  that  the  records  in  the  county  in  wliich  they  lived  at 
the  time  and  in  which  said  former  wife  remained  until  her  death 
show  no  proceedings  for  divorce  by  either. 

It  would  thus  appear  that  Austin  and  his  first  wife  separated  in 
Kent  County,  Mich.,  where  she  remarried  one  Gregory  two  years 
later ;  that  soldier  went  back  to  Chautauqua  County,  N.  Y.,  where  he 
resided  when  he  married  Mary  Ann  Higley,  where  he  enlisted  in 
1861,  and  where  he  married  claimant  in  1864. 

Soldier  was  92  years  1  month  and  17  days  old  at  the  time  of  his 
death,  and  claimant  over  78  years  of  age. 

The  act  of  March  I),  1901  (31  Stat.  L.,  1445),  provides— 

That  any  widow  who  was  the  lawful  wife  of  any  oflacer  or  enlisted  man  in 
the  Army,  Navy,  or  Marine  Coriis  of  the  United  States,  during  the  period  of 
his  service  in  any  war,  nnd  whose  name  was  placed  or  shall  hereafter  be 
pljiced  on  the  pension  roll  because  of  her  husband's  death  as  the  result  of 
wound  or  injury  received  or  disease  contracted  in  such  military  or  naval  service, 
and  whose  name  has  been  or  shall  hereafter  be  dropped  from  said  pension  roll 
by  reason  of  her  marriafce  to  another  i>erson  who  hns  since  died  or  shall  here- 
after die,  or  from  whom  she  has  been  heretofore  or  shall  be  hereafter  divorced, 
ui)on  her  own  application  and  without  fault  on  her  part  and  if  she  is  without 
menus  of  support  other  than  her  daily  labor  as  defined  by  the  acts  of  June 
twenty-seventh,  eighteen  hundred  and  ninety,  and  May  ninth,  nineteen  hundred, 
shall  be  entitled  to  have  her  name  again  place<l  on  the  pension  roll  at  the  rate 
now  provided  for  widows  by  the  acts  of  July  fourteenth,  eighteen  hundred  and 
sixty-two.  March  third,  eighteen  hundred  and  seventy-three,  and  March  nine- 
teenth, eighteen  hundred  and  eighty-six,  such  pension  to  commence  from  the 
date  of  the  filing  of  her  application  in  the  Pension  Bureau  after  the  approval  of 
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The  provisions  of  the  first  section  of  the  act  of  February  28,  1903 
(32  Stat.  L.,  920),  are  the  same  as  those  of  section  1  of  the  act  of 
March  3, 1901.  Section  2  of  said  act  provides  that  its  provisions  shall 
be  extended  "  to  those  widows  otherwise  entitled  whose  husbands 
died  of  wounds,  injuries,  or  disease  contracted  during  tlie  period  of 
their  military  and  naval  service,  but  who  were  deprived  of  pension 
under  the  act  of  March  third,  eighteen  hundred  and  sixty-five,  be- 
cause of  their  failure  to  draw  any  pension  by  reason  of  their  remar- 
riage." 

Two  of  the  conditions  under  which  renewal  of  a  widow's  pension 
may  be  made  under  the  acts  of  March  3,  1901,  and  February  28, 
1903,  are  (1)  that  the  claimant's  name  was  dropped  from  the  "  pen- 
sion roll  by  reason  of  her  marriage  to  another  person;"  and  (2) 
"  who  has  since  died." 

Kenewal  was  refused  in  this  case  on  the  ground  that  claimant  was 
unable  to  show  the  validity  of  her  marriage  to  her  second  husband, 
Keuben  S.  Austin,  by  reason  of  which  her  name  was  dropped  from 
the  pension  roll. 

It  is  proper  to  inquire  whether  the  validity  of  claimant's  marriage 
to  Austin  can  be  called  in  question  in  a  claim  for  renewal  under  said 
acts.  The  widow  who  is  entitled  to  restoration  under  said  acts  is 
one  "  whose  name  has  been  or  shall  hereafter  be  dropped  from  said 
pension  roll  by  reason  of  her  marriage  to  another  person  who  has 
since  died,"  etc. 

In  this  case  claimant's  name  was  "  dropped  from  the  roll  by  reason 
of  her  marriage  "  to  said  Austin,  and  he  ''  has  since  died." 

From  the  facts  appearing  in  the  case  of  the  Bureau  of  Pensions  and 
this  claimant  regarded  the  marriage  of  claimant  to  Austin  as  a  legal 
and  valid  marriage  for  forty-five  years.  Pension  has  been  withheld 
from  her  during  tliat  period,  and  she  has  consistently  acquiesced  in 
the  same,  regarding  herself  as  the  wife  of  Austin,  and  that  she  is 
now  his  widow,  filing  a  claim  for  pension  on  account  of  his  service 
and  death,  and  still  insists  by  filing  this  claim  that  she  is  his  widow. 

If  the  validity  of  claimant's  marriage  to  her  second  husband  is  in 
issue  in  this  case,  then,  in  case  it  is  proved  that  such  remarriage  was 
a  nullity  and  there  was,  in  fact  and  law,  no  marriage  at  all,  her 
pension  as  the  widow  of  Jermain  (or  Germain)  was  improperly 
terminated. 

In  the  case  of  Hannah  Kingsley  (13  P.  D.,  441),  it  was  held  that — 

The  evidence  showing  that  claimant's  remarriage,  by  which  her  name  was 
dropi>ed  from  the  rolls,  was  a  nullity,  she  Is  entitled  to  restoration  from  date 
of  dropping. 

In  the  case  of  Julia  A.  AVlieeler  (15  P.  D.,  329),  it  was  held  that 
while  there  was  no  statutory  authority  for  the  renewal  of  a  widow's 
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pension  under  the  act  of  June  27,  1890,  a  claimant  whose  name  has 
been  dropped  from  the  roll  for  causes  not  specified  by  law  is  entitled 
to  restoration. 

But  should  the  claimant  in  this  case  abandon  her  claim  for  renewal 
and  claim  restoration  she  would  be  met  with  the  decision  in  the  case 
of  Jennette  Thompson  (14  P.  D.,  469),  holding  that— 

A  claimant  who  Ms  for  years  sustained  toward  a  man  a  de  facto  relation 
of  marriage,  claiming  and  professing  to  bo  his  wife,  acting  as  such,  and  has  been 
So  acknowledged  by  him  and  accepted  by  the  public  generally,  is  estopped  from 
efltabllshing  a  pensionable  status  by  denying  there  was  any  marriage  between 
them. 

Or  by  the  ruling  in  the  case  of  Jennette  Thompson  (7  P.  D.,  262), 
that— 

The  presumption  of  remarriage,  mentioned  In  4718,  Revised  Statutes,  raised 
by  the  failure  of  a  widow  pensioner  to  claim  her  pension  for  three  years  after 
the  same  shall  have  become  due,  is  strengthened  by  the  facts  that  she  lived  with 
a  man  as  his  wife  and  was  so  recognized  in  the  communities  where  she  resided, 
ond  by  whom  she  had  borne  two  children,  etc. 

See  also  case  of  Margaret  Nixon  (7  P.  D.,  171),  to  the  same  effect. 

So  on  the  one  hand  the  holding  is  that  from  her  cohabitation  with 
Austin  ?lie  is  estopped  from  deny.ng  tliat  she  was  married  to  him, 
and  that  such  conduct  was  evidence  sustaining  the  presumption  of 
remarriage  mentioned  in  section  4719,  Revised  Statutes,  in  a  claim 
for  restoration,  but  in  a  claim  for  renewal  under  act  of  March  3, 
1901,  no  such  jDresumption  obtains,  but  the  validity  of  such  marriage, 
by  a  ceremony  even,  must  bo  proved;  that  it  is  incumbent  upon  the 
claimant  for  pension  to  satisfy  the  department  of  the  fact  of  her 
lawful  status  as  wife  and  widow  by  such  proof  as  to  any  former 
marriage  and  its  dissolution,  as  the  department  may  reasonably  re- 
qure  in  its  administrative  and  executive  discretion  (Lettie  Robinson, 
18  P.  D.,  IIG;  Cindarilla  Cook,  18  P.  D.,  134;  and  Amanda  M.  Gor- 
ham,  18  P.  D.,  143). 

This  rule  is  sound,  but  it  should  not  be  applied  in  such  a  manner  as 
to  make  it  impossible  for  a  claimant  to  establish  her  claim  or  to 
bring  the  administration  of  the  pension  laws  in  disrei)u(e  by  apply- 
ing them  in  such  a  manner  as  would  appear  absurd.  AMien  in  a  case 
of  this  kind  all  the  available  facts  have  been  procured,  and  it  is  a 
question  whether  there  was  or  was  not  a  remarriage,  to  say  that  it  is 
not  shown  that  there  was  a  valid  marriage,  and  on  the  same  state  of 
facts  to  say  that  it  was  not  shown  that  said  alleged  marriage  was  in- 
valid, when  from  such  facts  it  is  clear  that  there  was  an  attempted 
marriage  and  that  the  same  was  either  valid  or  invalid,  borders  on 
ab-surdity.  It  should  be  decided  one  way  or  the  other.  To  hold  that 
it  is  not  shown  in  each  case  resembles  a  Scotch  verdict — "  Guilty,  but 
not  proved." 
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In  this  case  claimant's  name  was  put  upon  the  roll  originally  "  be- 
v-ause  of  her  husband's  death  as  a  result  of  disabilities  contracted  in 
the  service,"  and  she  has  proved  all  other  things  prescribed  by  the 
act  under  which  her  claim  is  filed,  viz : 

1.  That  she  was  the  wife  of  the  soldier  Jermain  during  his  military 
f.ervice ; 

2.  That  pension  had  been  allowed  her  under  the  provisions  of  the 
general  law; 

3.  That  her  name  was  dropped  from  the  roll  because  of  her  "  mar- 
riage to  another  person ;  " 

4.  That  said  other  person  "  has  since  died ;  "  and 

5.  That  she  is  dependent  within  the  meaning  of  the  acts  of  June  27, 
1890,  and  May  9,  1900. 

See  case  of  Sarah  Mathews  (14  P.  D.,  318). 

In  the  case  of  Isabella  Winfield  (14  P.  D.,  194)  it  was  held— 

That  the  act  of  March  3,  1001,  relates  only  to  the  title  and  status  of  widows 
whose  names  have  been  dropped  from  the  pension  rolls  because  of  their  remar- 
riage. 

In  the  case  of  Rosetta  Washington  (15  P.  D.,  446),  it  was  said: 

Xo  question  of  marriage,  either  the  fact  or  the  legality  thereof,  properly 
arises  in  this  claim.  A  claim  under  the  act  of  March  3,  1901,  is  predicated  uix)n 
the  fiict,  merely,  that  the  widow*s  pension  was  terminated  on  the  ground  of 
her  remarriage.  Whether  this  ground  was  well  taken  or  not  can  not  properly 
be  determined,  and  is  not  an  issue  in  a  claim  under  that  act,  but  so  far  as  such 
claim  is  concerned  the  question  of  mnrriage  is  res  judicata,  and  the  only  ques- 
tion for  determination  therein  is  whether  the  husband  to  whom  such  widow  was 
held  to  have  been  remarried  is  dead  or  divorced. 

No  other  view  seems  to  be  warranted  from  the  language  of  the  act, 
viz: 

And  whose  name  has  been  or  shall  hereafter  be  dropped  from  said  pension 
roll  by  reason  of  her  marriage  to  another  person,  who  has  since  died  or  shall 
hereafter  die,  etc. 

If  the  act  had  used  the  words  "  a  widow  who  had  married  another 
person,"  leaving  out  the  words  "  dropped  from  the  rolls  by  reason  of," 
then  the  question  of  the  validity  of  the  marriage  would  have  been  in 
issue.  But  the  words  "whose  name  has  been  or  shall  hereafter  be 
dropped  from  the  rolls  by  reason  of  her  marriage,"  etc.,  does  not  raise 
such  issue.  Wlien  her  name  was  dropped  from  the  roll  because  of  her 
remarriage  she  is  entitled  to  renewal  if  all  the  other  conditions  men- 
tioned in  the  act  of  March  3,  1901,  have  been  shown  and  complied 
with. 

If  claimant's  marriage  to  Austin  was  void,  no  marriage  at  all,  her 
name  was  improperly  dropped  from  the  roll,  and  in  a  claim  for 
restoration  of  her  former  pension  the  validity  or  invalidity  of  such 
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marriage  is  directly  in  issue;  but  in  her  claim  for  renewal  under  the 
act  of  March  3,  1901,  the  fact  that  her  name  was  dropped  by  "  reason 
of  •'  her  remarriage  to  a  pernon  w ho  has  since  died  is  one  of  the  prin- 
cipal conditions  precedent  entitling  to  renewal,  and  the  question  of 
the  correctness  of  the  action  dropping  her  name  is  not  in  issue,  or  is 
res  ad  judicata. 
The  rejection  on  the  ground  stated  was  error  and  is  reversed. 


accrued  pension-pkniung  claim— act  of  march  8,  1896 -chiu) 
ovkr  sixteen  yeaks  ok  a<ie -appeai^pract^ice. 

Daniel  Z.  Ward. 

The  appellant  being  a  sujiposed  daufjliter  of  the  soldier,  she  behig  uiort*  than  16 
years  of  age,  has  no  right,  as  such  daughter,  to  appeal  in  an  action  taken 
prior  to  hor  fathers  death  hi  s\ii  increase  claim.  (Minors  cif  William  B. 
Weyant,  0  P.  D..  276.) 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissioner  of  Pensions^ 

November  SO,  1909. 

Daniel  Z.  Ward,  formerly  a  private  in  Company  I,  One  hundred 
and  seventeenth  Indiana  Volunteer  Infantry,  and  a  pensioner  under 
the  general  law  at  $50  per  month,  by  reason  of  disease  of  feet, 
chronic  diarrhea,  and  resulting  disease  of  rectum  and  paralysis 
agitans,  filed  his  declaration  for  increase  ilay  li,  1909,  increase  be- 
ing denied  July  13  of  the  same  year.  A  purported  appeal  from  such 
action  was  entered  October  4,  1909. 

It  appears  by  the  record  in  this  case  that  the  soldier  died  July  26, 
1909,  and  that  reimbursement  was  applied  for  and  allowed  by  reason 
of  expenses  of  the  soldier's  last  sickncFS  and  funeral,  by  Bertha  Ward, 
a  supposed  daughter,  and  it  is  this  person  who  now  files  the  within 
purported  appeal,  it  being  contended  by  attorneys  in  her  behalf  that 
the  soldier's  claim  for  increase  should  have  been  allowed,  and  that 
she.  Bertha  "Ward,  is  entitled  to,  what  the  attorneys  call,  the  "  accnied 
pension.'' 

These  same  attorneys  filed  an  appeal  in  this  identical  claim,  said 
appeal  being  dismissed  by  departmental  decision  promulgated  Au- 
gust 31,  1909,  for  the  sole  reason  that  the  attorneys  had  no  power  to 
take  such  appeal.  The  within-mentioned  Bertha  Ward  thereupon 
gave  said  attorneys  a  power  of  attorney  to  act  in  her  behalf  and 
they  now  insist  that  the  right  of  appeal  as  to  the  "  accrued  pension  " 
lies  in  their  client. 

It  is  a  universal  and  fundamental  principle  of  law  that  the  right 
to  prosecute  a  chose  in  action  dies  with  the  creditor,  and  a  pension 
claim,  so  far  as  this  discussion  is  concerned,  may  properly  be  denomi- 
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nated  a  chose  in  action.  The  right  to  prosecute  such  a  claim  does  not 
survive  by  inheritance  or  to  the  personal  representatives  at  common 
law,  and  it  is  only  by  express  statute  that  such  a  claim  can  be  prose- 
cuted after  the  death  of  the.  creditor.  Such  a  right,  in  the  matter 
of  pensions,  lies  wholly  now  in  the  provisions  of  the  act  of  March  2, 
1895,  which,  so  far  as  it  has  to  do  with  the  present  issue,  is  as  follows : 

That  from  and  after  the  28th  day  of  September,  1892,  the  accrued  pension 
to  the  date  of  the  death  of  any  i)en8ioner  ♦  ♦  ♦  shall  be  paid,  first,  to  his 
widow ;  second,  if  there  is  no  widow,  to  his  child  or  children  under  the  age  of 
IG  years  at  his  death  ♦  ♦  ♦  and  if  no  widow  or  child  survive  such  pen- 
sioner, and  in  the  case  of  his  last  surviving  child  who  was  such  minor  at 
his  death,  and  in  case  of  a  dependent  mother,  father,  sister,  or  brother,  no 
imyment  whatsoever  of  their  accrued  pension  shall  be  made  or  allowed  except 
so  much  as  may  be  necessary  to  reimburse  the  person  who  bore  the  expenses  of 
their  last  sickness  and  burial,  if  they  did  not  leave  sufficient  assets  to  meet 
such  expenses  ♦  ♦  ♦  and  all  prior  laws  relating  to  the  jmyment  of  accrued 
pension  are  hereby  repealed. 

It  is  remarked  at  this  point  that  the  question  of  reimbursement 
as  contained  in  the  concluding  sentence  of  the  act  quoted  has  nothing 
whatever  to  do  with  the  law  in  this  case.  This  portion  of  the  act 
simply  has  to  do  with  the  payment  of  a  whole  or  part  of  a  fund 
which  has  accumulated  since  the  last  payment  of  the  pension  and 
describes  under  what  conditions  such  fund  may  be  paid,  and  to  whom. 
It  is  true  that  the  within-mentioned  Bertha  Ward  was  paid  the 
amount  of  the  soldier's  pension  which  had  accumulated  since  the  date 
of  the  last  payment,  but  this  payment  was  not  made  because  she  was 
the  soldier's  daughter,  but  because  she  was  entitled  to  such  sum  for  the 
reason  that  she  had  borne  the  expenses  of  the  pensioner's  last  illness 
and  burial.  Such  procedure  might  just  as  well  have  taken  place  had 
she  been  an  entire  stranger. 

The  real  issue  in  this  case  is  as  to  the  right  of  a  child  over  16 
3'ears  of  age  to  take  an  appeal  in  her  father's  increase  pension  claim, 
such  claim  having  been  brought  to  a  final  adjudication  before  the 
soldier's  death.  It  has  already  been  stated  that  no  prosecution  of 
any  chose  in  action,  and  this  would  inchide  the  right  of  appeal  as 
well  as  the  right  to  prosecute,  dies  with  the  claimant  and  can  only  be 
accorded  to  such  parties  as  are  distinctly  named  by  statute.  Aside 
from  the  right  to  claim  an  already  earned  increment  which  is  de- 
nominated an  accrued  pension  for  the  purpose  of  repayment  or  reim- 
bursement on  account  of  the  last  sickness  and  burial,  no  one  would 
have  a  right  to  prosecute  in  any  manner  a  pension  claim  of  a  deceased 
soldier,  or  to  take  an  appeal  from  any  action  already  had  in  such  a 
claim  except  for  the  opening  sentence  of  the  act  of  March  2,  1895. 
This  part  of  the  act  distinctly  describes  as  to  who  shall  have  the  right 
to  accrued  pension — that  is,  the  pension  already  earned — confining 
such  right  to  the  widow  and  to  a  child  or  children  under  the  age  of 
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16  years  at  the  soldier's  death.  Out  of  ^this  part  of  the  act  has  been 
carved  the  right,  not  only  to  the  accrued  pension,  as  hereinbefore  de- 
scribed, but  also  the  right  to  prosecute  and  appeal  a  pension  claim. 

The  act  in  question  appears  to  have  been  comprehensively  con- 
strued in  the  departmental  decision  promulgated  March  26,  1898,  in 
the  case  of  the  alleged  minors  of  William  B.  Weyant  (9  P.  D.,  276). 
After  setting  forth  several  legislative  enactments  and  a  discussion 
of  the  same  said  decision  says : 

It  seems  reasonably  clear  from  an  examination  of  all  the  provisions  of  the 
act  that  It  was  designed  to  restrict  the  payment  of  accrued  pension  (except 
in  the  way  of  reimbursement  for  expenses  of  iast  sickness  and  burial)  to  those 
persons  who  would  succeed  to  the  soldier's  pensionable  rights  under  the  pro- 
visions of  section  4702,  Revised  Statutes,  1.  e.,  to  his  widow,  and  his  minor 
children  under  16  years  of  age.  It  shuts  out  the  grandchildren  of  the  soldier, 
his  nephews,  and  nieces,  and  even  his  parents  and  minor  brothers  and  sisters. 

And  later  on  the  said  decision  says: 

The  theory  upon  which  the  act  of  March  2,  1895,  seems  to  have  been  based 
is  that  a  pension  is  a  provision  made  solely  for  the  maintenance  of  the  person 
for  whom  it  is  granted,  and  that  upon  the  death  of  such  person  all  right  and 
title  to  the  pension  or  any  part  thereof  ceases.  ♦  ♦  ♦  It  Is  easy  to  see  why 
an  exception  to  this  general  rule  should  be  made  in  favor  of  persons  who  have 
paid  the  expenses  of  a  pensioner's  last  siclcness  and  burial. 

If  such  be  a  proper  construction  of  the  act  in  question — ^and  it  most 
undoubtedly  is — the  right  to  payment  of  the  accrued  pension — ^that  is, 
money  already  earned,  so  to  speak,  from  the  date  of  the  last  pay- 
ment— a  fortiori  are  all  other  persons  excluded  from  a  right  to  appeal 
from  the  action  in  a  claim  which  has  already  been  adjudicated. 

The  act  appears  to  be  perfectly  plain  as  to  its  terms  in  that  the 
right  of  appeal  in  such  a  case  as  tlie  present  one  lies  only  in  the 
widow;  and  if  she  be  dead,  in  the  soldier's  child  or  children  under 
16  years  of  age.  Bertha  Ward,  the  appellant  herein,  and  a  supposed 
daughter  of  the  soldier,  is  not  under  16  years  of  age,  and  she  there- 
fore has  no  right  to  take  an  appeal  in  this  case.  In  fact,  she  would 
have  no  right  to  be  paid  any  sum  which  might  have  been  earned  from 
the  date  of  the  last  payment  merely  because  she  was  the  daughter  of 
the  soldier.  She  was  reimbursed  for  the  expenses  of  her  father's 
last  illness  and  burial,  but  she  obtained  such  right  from  another  por- 
tion of  the  act  of  March  2,  1895,  which  has  nothing  to  do  with  the 
present  issue. 

The  soldier's  last  claim  has  been  adjudicated,  and  there  appears  to 
be  no  one  living  who  has  the  right  of  appeal  or  the  right  to  reopen, 
or  the  right  to  prosecute  in  any  manner  any  claim  or  purported 
pension  claim  of  the  soldier  against  the  Government, 
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bivision  op  pension— act  of  march  3,  1899— desertion— special, 
examination— sections  474  and  4744,  revised  statutes-act  of 
jui.y  25,  188«— practice. 

Samples  v.  Samples. 

AVhile  a  claim  for  division  of  pension  is  not  a  pension  ciaim,  yet  the  Bureau 
of  Pensions  is  clearly  authorized  to  order  a  special  examination  in  such 
claims  under  the  provisions  of  sections  474  and  4744,  Revised  Statutes, 
as  amended. 

The  evidence  adduced  at  the  special  examination  In  this  case  fails  to  show  that 
pensioner  is  Justly  chargeable  with  marital  desertion  within  the  terms 
of  the  act  of  March  3,  1899. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

November  30,  1909. 

Mr.  John  E.  Samples,  late  private,  Company  B,  Twenty-seventh 
Kentucky  Infantry,  and  a  pensioner  at  $24  per  month  under  certifi- 
cate No.  341538,  appealed,  September  15,  1909,  by  H.  D.  Phillips,  his 
attorney,  from  the  bureau  action  of  July  14, 1909,  wherein  the  appli- 
cations of  Mrs.  Clara  A.  Samples,  filed  July  27,  1908,  and  July  12, 
1909,  were  allowed  upon  the  ground  that  pensioner  had  deserted  her, 
she  being  his  lawful  wife,  of  good  moral  character,  and  in  necessitous 
circumstances.     Division  of  pension  to  commence  from  May  4,  1908. 

It  is  contended  on  behalf  of  appellant  that  claimant  took  his  money 
from  him,  failed  to  provide  for  him,  compelling  him  to  seek  another 
home;  that  she  refused  to  give  up  his  property  or  let  him  have  his 
pension  certificate,  treated  him  in  a  cruel  and  inhuman  manner,  and 
because  he  was  old  and  poor  has  outwitted  him  in  every  respect; 
that  he  tried  to  support  and  live  with  her,  but  was  compelled  by  her 
misconduct  to  leave  her;  that  five  witnesses,  naming  them,  had  testi- 
fied to  her  bad  character,  and  that  her  claim  had  been  unjustly  al- 
lowed by  the  bureau,  and  that  his  full  pension  should  be  restored 
to  him. 

In  a  brief  filed  October  14,  1909,  it  is  further  contended  that  the 
Bureau  erred  in  ordering  a  special  examination;  that  a  claim  for 
division  of  pension  under  the  act  of  March  3,  1899,  not  being  a  claim 
for  pension  or  a  pension  claim,  and  as  section  4744,  Revised  Statutes, 
as  amended  by  the  act  of  July  25,  1882,  only  authorized  special  ex- 
aminations "  into  the  merits  of  pension  and  bounty-land  claims  and 
suspected  fraud  arising  therein,"  the  Bureau  or  Commissioner  had  no 
authority  to  authorize  a  special  examination  in  this  case  and  that 
the  special  examiner  had  no  lawful  authority  to  administer  oaths  or 
take  testimony,  and  that  such  testimony  so  taken,  filed,  and  considered 
should  \m  suppressed  and  not  considered,  citing  United  States  v^ 
Bell  (SlFed.  Rep.,  851). 
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The  thirty  days  allowed  the  appellee,  under  rule  18,  in  which  to 
file  answer,  brief,  or  argument  having  expired,  and  none  having  been 
filed,  the  appeal  will  be  considered. 

Before  proceeding  to  consider  the  appeal  upon  its  merits  the  ques- 
tion for  the  first  time  raised  by  appellant  in  his  brief  will  be  disposed 
of. 

While  a  claim  for  division  of  pension  under  the  act  of  March  3, 
1899,  is  not  a  pension  claim,  as  has  been  uniformly  held  by  this 
Department — see  Davis  v,  Davis  (10  P.  D.,  403) ;  John  C  Hobson. 
deceased  (11  P.  D.,  49) ;  John  Benson  (12  P.  D.,  29,  31,  221,  222) ; 
Hyatt  V.  Hyatt  (14  P.  D.,  8,  11) ;  Hendershott  v.  Hendershott  (ibid., 
130, 135) ;  Burdette  l\  Burdette  (ibid.,  146, 150) ;  Wardwell  v.  Ward- 
well  (ibid.,  234,  240) ;  Turner  c.  Turner  (15  P.  D.,  132,  135)  ;  and 
Bond  V.  Bond  (18  P.  D.,  98) — yet  the  Bureau  of  Pensions,  acting 
under  the  authority  of  the  Commissioner  of  Pensions  or  his  legal 
representative,  is  clearly  authorized  to  order  a  special  examination 
in  such  claims,  under  the  provisions  of  sections  474  and  4744,  Revised 
Statutes,  as  amended  b^'  the  acts  of  March  3,  1891,  and  July  25,  1882, 
as  such  claims  relate  to  and  affect  an  adjudicated  pension  claim  and 
may  and  do  often  amount  to  an  attempt  to  "  defraud  the  United 
States  in  or  affecting  the  administration  of  law  relative  to  pensions," 
as  they  deprive  the  Government  of  a  right  to  make  payment  to  a 
pensioner  of  a  portion  of  his  pension  to  which  he  is  entitled  under  an 
adjudicated  claim  and  in  which  he  has  a  vested  right  to  the  extent 
specified  in  the  act  of  December  21,  1893,  and  when  illegally  prose- 
cuted has  resulted  in  the  Government  being  compelled  to  refund  to 
the  pensioner  the  amount  of  his  pension  unlawfully  withheld  and 
illegally  paid  the  claimant,  as  held  in  the  cases  of  Richards  v.  Rich- 
ards (11  P.  D.,  90) ;  Henry  N.  Rothery  (ibid.,  255) ;  Kilmer  v.  Kil- 
mer (13  P.  D.,  270) ;  Frederick  W.  Hyatt  (14  P.  D.,  367) ;  Clarke  /•. 
Clarke  (ibid.,  479) ;  and  Ex  parte  Penning,  Committee  of  Hughes 
(17  P.  D.,  32). 

So,  also,  it  is  possible  under  said  act  of  March  3,  1899,  for  the 
claimant  and  pensioner  to  collude  to  defraud  the  United  States,  or 
for  a  fraudulent  claimant  to  personate  the  lawful  wife,  or  for  a  pen- 
sioner to  falsely  charge  his  wife,  whom  he  has  deserted,  with  immoral- 
ity and  thus  evade  his  legal  liability  to  her  under  said  act,  or  for  the 
wife  to  falsely  charge  her  husband  with  desertion. 

The  word  "  defraud  "  in  section  474,  Revised  Statutes,  is  not  lim- 
ited to  financial  loss,  but  is  extended  to  any  matter  "  in  or  affecting 
the  administration  of  any  law  relative  to  pensions,"  and  to  "  defraud  " 
is  defined,  among  other  things,  as  '*  to  deprive  of  right;  to  withhold 
from  another,  by  indirection  or  device,  that  to  which  he  has  a  right 
to  claim  or  obtain."     (See  Century  Dictionary.) 
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The  commissioner  is  therefore  authorized  by  f^aid  section  474,  and 
the  act  of  March  3,  1891,  to  investigate,  through  the  aid  of  special 
examiners,  "  any  suspected  attempts  to  defraud  the  United  States 
in  or  affecting  the  administration  of  any  law  relative  to  pensions," 
and  such  special  examiners  are  authorized  to  ''  administer  oaths  and 
take  affidavits." 

So  also  section  4744  as  amended  by  the  act  of  July  25, 1882,  author- 
ized the  Commissioner  of  Pensions  "'  to  make  special  examinations 
into  the  merits  "  of  all  pension  claims,  "'  whether  pending  or  adjudi- 
cated," and  a  claim  under  the  act  of  March  3,  1899,  while  not  a  pen- 
sion claim,  challenges  the  right  of  a  pensioner  in  an  adjudicated 
claim  to  receive  what  his  certificate  of  pension  certifies  he  is  entitled 
to,  and  it  therefore  becomes  the  duty  of  the  commissioner  to  ascer- 
tain, by  any  and  all  means  in  his  power  or  at  his  command,  whether 
the  allegations  or  charges  against  the  pensioner  are  false,  fraudulent, 
or  well  founded. 

All  of  the  intricate  legal  questions  which  arise  or  grow  out  of 
the  domestic  relations  such  as  marriage,  divorce,  separation,  guard- 
ianship, legitimacy,  fraud,  cruelty,  desertion,  etc.,  under  the  various 
laws  of  60  States  and  Territories,  are  liable  to  be  involved  in  claims 
ui^der  said  act  of  March  3,  1899,  and  without  the  aid  afforded  claim- 
ants and  pensioners  through  a  special  examination  to  confront  each 
other  and  their  respective  witnesses,  with  the  right  of  cross-examina- 
tion, in  cases  where  the  ex  parte  testimony  filed  is  irreconcilably 
conflicting,  or  the  attempted  or  suspected  fraud  is  artfully  concealed, 
the  questions  of  lawful  wifehood,  six  months'  desertion  of  his  lawful 
wife,  or  the  desertion  by  pensioner  of  his  legitimate  minor  child  or 
children  under  16  years  of  age  or  his  permanently  helpless  and 
dependent  child,  the  necessitous  circumstances  of  the  wife  and  her 
good  moral  character,  the  truth  or  material  facts  in  the  case  could 
not  be  "  ascertained  and  determined  by  the  Commissioner  of  Pen- 
sions," as  required  by  the  express  terms  of  the  act  of  March  3,  1899. 

The  "  rules  and  regulations  "  prescribed  by  the  Commissioner  of 
Pensions,  as  well  as  the  Rules  of  Practice  of  this  Department,  are  all 
framed  for  the  purpose  of  expediting  the  claims,  ascertaining  the 
facts,  and  preventing  attempts  to  "  defraud  the  United  States  in  or 
affecting  the  administration  of  any  law  relative  to  pensions."  The 
reported  appeal  cases  show  that  in  six  cases  the  United  States  has 
been  compelled  to  refund  to  pensioners  $78G  which  had  unlawfully 
been  paid  to  claimants. 

That  many  claims  under  the  act  of  March  3,  1899,  are  without 
merit  is  shown  by  the  fact  that  prior  to  October  15,  1909,  out  of 
11,940  applications  for  division  of  pensions  but  6.340  have  been  ad- 
mitted, and  5,594,  or  nearly  one-half,  have  been  rejected,  and  1,058 
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appeals  had  been  filed  and  perfected,  in  very  few  of  which  has  the 
Bureau  action  been  reversed  upon  their  merits,  and  but  one  because 
of  error  or  irregularity  on  the  part  of  a  special  examiner. 

The  case  of  United  States  v.  Bell,  cited  by  appellant,  was  a  criminal 
prosecution  against  the  defendant  for  perjury  as  defined  in  section 
6392,  United  States  Revised  Statutes  and  it  was  stated  by  the  court, 
pages  853,  854: 

All  that  we  now  decide  to  be  necessary  to  afford  the  protection  of  the  Consti- 
tution (fifth  amendment)  to  this  defendant  is  that  unless  a  witness,  manifestly 
Ignorant' of  his  privilege  Is  Informed  of  It  by  the  (special)  examiner,  so  that  he 
may  protect  himself,  consult  counsel  if  he  desires,  and  assert  his  right  to  re- 
main silent,  the  examination  can  not  be  used  in  evidence  against  him,  even  on 
an  indictment  for  false  swearing  in  the  progress  of  the  examination  itself.  The 
examiner  must  do  what  the  courts  generally,  if  not  always,  do  in  examining  a 
witness  in  danger  of  incriminating  himself — wani  him  of  the  danger  and  ad- 
vise him  of  his  constitutional  privilege.  That  was  not  done  in  this  case,  and 
the  defendant  must  be  acquitted  and  discharged. 

It  was  the  failure  of  the  special  examiner  in  that  case  to  advise  the 
defendant  of  his  constitutional  privilege  to  assert  his  right  to  remain 
silent  if  he  desired,  and  consult  counsel,  and  not  the  question  of  the 
right,  power,  or  authority  of  the  Commissioner  of  Pensions  to  order 
a  special  examination  "  to  investigate  any  suspected  attempts  to  (Je- 
fraud  the  United  States  in  or  affecting  the  administration  of  any 
law  relative  to  pensions  "  that  was  passed  upon  by  the  court  in  that 
case,  which  was  considered  only  an  investigation  in  a  criminal  case, 
or  an  examination  to  "  aid  in  the  prosecution  of  any  party  appearing 
on  such  examination  to  be  guilty  of  fraud,"  as  provided  in  section 
4744,  Eevised  Statutes,  as  amended,  and  neither  the  decision  nor  the 
language  of  the  court  in  that  case  has  any  application  to  a  special 
examination  in  cases  arising  under  the  act  of  March  3,  1899,  where 
the  rights  of  both  claimant  and  pensioner  are  carefully  guarded  and 
both  parties  are  advised  of  their  legal  rights,  including  their  right 
to  be  represented  by  counsel. 

Appellant's  application,  in  the  nature  of  a  motion  to  suppress  tes- 
timony taken  on  special  examination,  must  therefore  be  denied,  and 
the  appeal  will  now  be  considered  on  its  merits. 

It  appears  from  the  evidence  in  the  case  that  claimant  and  pen- 
sioner were  married  at  Gentry ville,  Spencer  County,  Ind.,  December 
3,  1906,  and  separated  about  October  12,  1907,  since  which  time  they 
have  not  cohabited  as  husband  and  wife,  and  pensioner  has  not  volun- 
tarily contributed  to  her  support. 

Claimant,  aged  52  years,  reputation  for  truth  reported  "good," 
testified  before  the  special  examiner  at  Hatfield,  Ind.,  May  10,  1909, 
that  from  the  date  of  their  marriage  up  to  October  12, 1907,  they  "  got 
along  all  right,"  and  that  she  never  did  have  any  trouble  with  her  hus- 
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band ;  that  after  leaving  her  he  returned  with  his  son  for  his  clothes, 
and  that  when  she  asked  him  what  he  was  going  to  leave  her  for, 
he  burst  out  crying  and  said,  "  I  have  got  to  leave ;  I  would  rather 
die  than  leave  my  home,"  and  that  he  went  away  crying.  She  also 
testified  to  a  conversation  she  overheard  at  the  time,  in  which  his  son 
told  pensioner,  witli  an  oath,  to  "  take  everything  you  have  got  and 
I  will  stand  between  you  and  all  danger ;  "  that  he  then  got  into  a 
buggy  with  his  son  and  went  away  with  him,  but  afterwards  came 
back  and  saw  her  nearly  every  day,  but  ate  and  slept  principally  at 
his  son's,  and  never  stayed  at  night  with  her;  that  he  afterwards 
visited  her  at  her  brother's;  that  they  never  resumed  marital  rela- 
tions, but  he  suggested  that  they  rent  a  house  in  Boonville  and  that 
they  go  to  living  together  there;  that  they  went  there  together  and 
picked  out  a  house  and  paid  one  month's  rent  in  advance,  he  paying 
$5  and  she  $2,  and  returned  to  her  brother's  and  stayed  all  night, 
when  he  hired  her  brother  to  move  them,  but  afterwards  counter- 
manded the  order  and  never  moved  or  resumed  marital  relations 
with  her. 

She  further  testified  as  follows : 

Whenever  it  was  about  pension  time  BlUle  Samples  fairly  haunted  our  house 
until  he  got  hold  of  the  money.  My  husband  and  I  never  quarreled,  but  he  was 
quite  Irritable  and  was  quite  a  hand  to  swear.  I  bear  no  malice  against  my 
husband,  and  If  I  thought  he  really  meant  to  live  with  me  permanently  I  would 
be  willing  to  resume  martial  relations. 

I  never  had  charge  of  his  pension  papers.  They  were  lying  around  the  house 
and  I  remember  seeing  them  once  or  twice,  but  I  never  had  charge  of  them  or 
kept  them  from  him.  He  remarked  to  nie  that  he  had  "been  in  a  regular 
sluice  of  hell  for  about  a  month  before  and  after  pension  day  ever  since  he  had 
been  drawing  $24  per  month."  It  has  always  been  my  opinion  that  he  burned 
up  his  papers  in  one  of  his  mad  fits,  as  he  often  threatened  to  do  so.  ♦  ♦  * 
1  did  not  have  his  papers  and  did  not  make  him  a  proposition  about  giving 
them  up  if  he  would  give  me  half  his  pension.  I  never  kept  any  of  his  clothes 
or  his  gold  watch.  I  did  not  cut  sleeves  out  of  any  overcoat  of  his.  I  burned 
up  an  old  hat  which  had  belonged  to  his  son,  Tilden,  because  it  was  not  fit  to 
wear.    I  never  said  I  would  "  fix  him,"  or  any  words  to  that  effect. 

After  his  separation  from  me  I  dug  8  bushels  of  sweet  potatoes  which  I  had 
raised  myself  and  put  them  in  a  granary.  I  went  to  Gentry ville  and  stayed 
about  a  week,  and  when  I  came  back  they  were  about  all  gone.  There  was  not 
a  coal  bucket  full  left,  and  what  there  were  were  little  ones.  I  felt  sure  they 
had  been  taken  to  the  Samples  boys  during  my  absence,  and  after  I  returned 
home  I  saw  my  husband  out  getting  some  of  those  that  were  left,  and  I  made 
up  my  mind  that  I  might  as  well  have  some  use  of  them,  so  I  went  out  with  a 
hatchet  and  chopped  them  up  and  fed  them  to  my  pigs.  No,  sir;  I  did  not 
threaten  Mr.  Samples  at  that  time.  Oatley  Hodge,  Bill  Samples's  hired  man, 
was  present  when  the  potatoes  were  chopped  up.  I  never  abused  my  husband's 
sons  or  their  family  at  any  time.  I  never  got  $50  from  my  husband.  He  gave 
me  $10  out  of  his  pension  check  the  February  after  our  marriage,  but  that  is 
all  the  money  he  ever  did  give  me.  I  never  took  any  money  out  of  his  clothes. 
Our  separation  was  in  no  way  due  to  my  mistreatment  of  him.    I  believe  it 
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was  all  due  to  his  boys.  *  *  *  I  never  gave  him  any  cause  for  thinking 
that  I  would  injure  him  if  he  attempted  to  again  live  with  me.  If  he  did  not 
sleep  for  several  nights  before  he  left  me  it  was  his  own  fault.  ♦  *  ♦  I 
did  not  give  him  any  cause  for  being  afraid  of  me. 

After  hearing  the  testimony  of  her  husband  and  his  witnesses,  she 
further  testified  as  follows: 

I  never  cut  a  sleeve  out  of  my  husband's  overcoat,  and  never  smashed  a 
picture  belonging  to  him.  When  he  left  me  he  left  no  fuel,  and  I  was  having 
neuralgia  at  the  time.  It  was  raining  and  cold  and  two  or  three  days  after 
he  left  I  took  a  hatchet  and  chopped  up  an  old  bedstead  and  burned  It  in  the 
grate.  I  only  cut  up  a  part  of  one.  I  never  took  any  of  his  money  to  pay 
corporation  tax  in  Gentry vi lie.  I  never  threatened  to  quit  him  if  he  paid  a 
note  he  was  owing.  I  intended,  in  good  faith,  to  live  with  him  in  Boonville 
when  we  rented  the  house  there,  and  I  had  no  intention  of  getting  him  to  fill 
up  the  house  with  furniture  and  then  run  him  out,  as  he  states.  His  state- 
ment is  also  false  about  our  having  had  trouble  before  our  separation,  as  we 
liad  no  quarrel,  and  I  did  not  abuse  him.  I  never  cursed  and  abused  him,  as 
Will  Samples  testified. 

I  saw  my  husband  go  to  Bill  Samples  in  the  morning  of  the  day  he  left^  me, 
as  Bill  stated  I  did,  but  I  was  out  there  trying  to  drive  a  colt,  and  I  did  not 
realize  then  that  he  was  going  to  leave  me.  ♦  ♦  ♦  There  Is  no  truth  in  the 
statement  of  Cordelia  Chapman.  I  never  told  her  or  anyone  else  that  I  only 
married  Mr.  Samples  for  his  property  and  pension.  She  never  heard  me  curse 
and  abuse  him,  as  she  states.  I  never  saw  her  but  a  few  times  after  my  mar- 
riage to  Mr.  Samples,  and  did  not  hide  my  husband's  pension  certificate  in  her 
house,  and  I  made  no  such  threats  or  statements  as  she  says.  *  ♦  ♦  Frances 
Evans  could  not  have  heard  me  cursing  the  woman,  as  she  states,  because  I  did 
not  do  so.  When  I  married  Mr.  Samples  I  objected  to  his  running  with  those 
women,  and  they  have  tried  to  injure  me  on  that  account 

The  statement  of  John  Serving  that  he  saw  me  run  my  husband  across  the 
road  is  entirely  false,  as  I  never  did  any  such  thing. 

Pensioner,  aged  65,  reputation  for  truth  reported  "  good,"  testi- 
fied before  the  examiner,  May  11,  1909,  as  follows: 

When  we  were  married  we  moved  to  a  house  on  my  son's  farm,  and  lived 
there  up  to  our  separation. 

The  first  thing  thai  ever  caused  any  trouble  between  us  was  about  October  1, 
1907.  I  got  $60  at  that  time  from  the  sale  of  a  mule,  and  also  had  the  biggest 
part  of  the  money  from  my  last  r>ensiou  draw.  I  had  a  $50  note  coming  due 
xit  the  bank  and  my  wife  knew  that  I  owed  It  before  we  were  married.  My 
son,  William  Samples,  was  surety  on  the  note.  I  told  my  wife  I  was  going 
to  take  $50  of  the  money  I  had  and  pay  off  the  note.  She  said :  "  If  you  pay 
that  note  and  don't  make  *  red  head  *  ( referring  to  my  son  William,  who  was 
the  surety)  I'll  be  damned  If  we  don't  quit."  I  told  her  that  no  surety  ever 
had  to  pay  a  nickel  for  me,  and  that  I  did  not  Intend  they  should.  She  was  not 
w^llling  that  I  should  pay  the  note,  so  I  took  the  money  over  to  my  son  William 
and  had  him  take  the  $50  of  it  and  pay  the  note.  ♦  *  ♦  When  I  went  back 
to  the  house  she  said :  "  You  have  been  over  to  red  head's,  I  suppose,"  and  I 
told  her  I  had  been  over  to  leave  the  money  with  him  to  pay  the  note,  and  she 
«ald,  "  Oh  damn  you,  I  will  fix  you."  We  just  kept  quarreling  the  rest  of  the 
evening  and  she  kept  saying  "  I  will  fix  you."  I  suppose  she  meant  by  that 
that  she  would  do  me  bodily  harm.  I  can't  prove  that  by  anyone,  as  no  one 
else  was  present.    For  about  two  or  three  nights  then  t  "Sitf ^noit  dare  sleep. 
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because  I  was  afraid  she  would  do  something  to  me.  From  what  she  said 
and  from  her  actions  I  got  the  Impression  that  she  was  planning  to  do  me 
bodily  harm.  About  that  time  my  gold  watch  and  my  pension  papers  and  the 
clothes  I  was  married  in  and  my  hat  disappeared.  I  asked  her  where  they 
were  and  she  denied  knowing  anything  about  them.  She  told  me  that  she  had 
burned  up  my  hat.  She  did,  after  telling  me  she  knew  nothing  about  my  pen- 
sion papers,  say  she  would  give  them  to  me  If  I  would  give  her  one-half  my 
pension.  She  never  did  offer  to  give  up  my  clothes.  I  got  a  search  warrant, 
after  our  separation,  and  the  constable  and  I  searched  the  house  and  were  un< 
able  to  find  the  things.  Before  this  trouble  came  on,  she  had  objected  to  my 
paying  certain  debts,  and  Frances  Evans  heard  her  cursing  me  at  that  time. 
My  son  William  also  heard  her  cursing  me  once.  As  a  general  thing  we  were 
living  happily  and  getting  along  well  until  I  had  that  note  to  pay.  She  did  not 
want  me  to  pay  any  debts,  and  It  seemed  as  If  she  wanted  all  the  money  I  got. 

Q.  What  circumstances  led  you  to  believe  she  Intended  to  do  you  bodily 
harm? 

A.  She  kept  saying  she  would  fix  me,  and  she  would  clean  my  pockets  out 
after  we  went  to  bed,  until  I  was  afraid  she  would  give  me  something  or 
stick  something  into  me  if  I  went  to  sleep.  I  got  so  sleepy  and  feeling  so  bad 
I  Just  came  over  here  to  Blllie's,  where  I  could  get  some  sleep  away  from  her. 
That  must  have  been  during  the  first  part  of  October,  1907. 

Q.  Had  there  been  any  particular  trouble  just  before  you  left? 

A.  We  were  Just  quarreling  all  along.  Within  a  day  or  so  before  our  separa- 
tion she  told  Ck)rdelia  Chapman  that  she  Intended  to  have  the  mare  and  buggy 
and  everything  I  had  If  she  had  to  kill  me.  I  first  heard  she  made  that  remark 
after  I  had  come  over  to  my  son's  to  sleep,  but  while  she  was  still  living  in  my 
son's  house.  I  don't  remember  of  eating  at  the  house  with  her  more  than  once 
after  our  separation.  After  I  had  come  to  my  son's  to  board  It  was  necessary 
for  me  to  go  where  she  was  living  to  look  after  the  crops.  I  went  back  where 
she  was  to  divide  the  sweet  potatoes  and  she  went  out  with  a  hatchet  and  beat 
them  all  up. 

My  son  brought  ejectment  against  her  and  I  was  a  witness  against  her.  She 
then  went  to  the  house  of  her  brother,  Charles  Day,  and  I  stopped  and  talked 
with  her  there  two  or  three  times  as  I  would  be  going  past  to  town.  She  kept 
suggesting  to  me  whenever  I  would  see  her  that  I  rent  a  house  in  Boonville  and 
that  we  live  together  there.  T  consented  to  it,  thinking  that  I  might  thereby  get 
my  clothes,  pension  papers,  and  my  gold  watch,  but  had  no  Intention  of  living 
with  her  there  longer  than  to  accomplish  that.  We  went  to  Boonville  and 
rented  a  house  in  pursuance,  on  my  part,  of  scheme  for  regaining  possession  of 
my  pension  papers,  watch,  and  clothes.  I  thought  if  I  could  get  to  living  in 
the  same  house  with  her  I  could  get  hold  of  those  things  and  then  I  would  not 
stay  with  her  any  longer,  and  we  would  be  nearer  even  and  I  could  stay  away 
from  her  permanently  without  her  having  the  best  of  me. 

He  further  testified  that  after  renting  the  house  at  Boonville  and 
paying  one  month's  rent,  he  paying  $5  and  claimant  $2,  they  returned 
to  her  brother's  house  where  he  remained  overnight,  occupying  sep- 
arate rooms,  and  further  testified  as  follows : 

I  found  out  from  her  that  day  while  we  were  together  that  she  had  sold  the 
biggest  part  of  the  furniture  she  did  have;  and  I  got  to  thinking  about  it  during 
the  night,  that  she  expected  me  to  fill  up  the  house  in  Boonville,  and  then  sell 
out  the  furniture  and  make  a  rake-off  on  me  in  that  way,  and  I  decided  not  to 
go  to  Boonville  with  her.  •     ^,y„^^^  ^y  x^OOgle 


184  DECISIONS   RELATING   TO   PENSIONS. 

Q.  Have  yon  any  reason  to  believe  that  your  wife  was  not  in  good  faith  in 
wanting  to  live  with  you  in  Boonville? 

A.  It  is  my  opinion  she  wanted  me  to  fill  up  the  house  with  furniture  and  then 
get  rid  of  me. 

Q.  What  made  you  think  that? 

A.  It  was  because  she  kept  talking  about  the  furniture  that  should  be  bought. 
I  can't  give  any  other  reason.  She  never  said  she  did  not  intend  to  live  with 
me  there  permanently.  She  had  at  different  times  after  our  separation  sug- 
gested that  we  go  to  living  together  in  Boonville. 

About  the  time  we  separated  she  chopi)ed  up  two  of  my  bedsteads  and 
smashed  a  picture  I  had  of  General  Grant  and  cut  the  sleeve  out  of  my  overcoat 

About  two  weeks  before  I  married  her  I  let  her  have  $50.  She  said  she 
wanted  to  buy  a  lot  in  Gentryville,  but  I  don't  think  she  ever  used  it  for  that 
purix)se,  and  I  know  I  tfever  got  it  again.  I  never  knew  of  my  wife  paying 
out  any  money  for  living  expenses  while  we  were  living  together,  but  she 
claimed  she  did,  and  she  suetl  me  and  got  a  judgment  for  $37.50,  which  was 
paid  to  one  of  her  lawyers.  She  says  she  used  to  give  me  money,  but  she  did 
not.  My  sons  did  not  get  my  i)ension  money  and  never  asked  me  for  it.  My 
sons  did  not  induce  me  to  leave  her.  She  used  to  abuse  my  sous  and  their  fami- 
lies after  our  separation.  ♦  ♦  ♦  I  did  not  know  of  her  vile  temi^er  until 
after  we  were  married.  I  believe  she  is  dangerous  when  angry.  I  cau't  see 
much  and  don't  have  much  chance  to  dodge. 

I  have  heard  my  wife's  testimony,  and  it  is  absolutely  untrue  that  I  left  her 
with  no  provisions,  and  it  is  absolutely  false  about  my  saying  I  had  been  in  a 
perfect  sluice  of  hell  for  about  a  month  before  and  a  month  after  i)ensiou  day. 
It  is  also  false  about  my  son  Billie  haunting  my  house  about  pension  time,  as 
he  never  asked  me  for  my  i)eusion  money.  Neither  myself  or  my  sous  luggtHl 
off  any  fruit  or  provision  of  any  description  while  she  was  on  her  visit  to  ( Jen- 
try  ville,  as  she  states.  That  statement  my  wife  made  about  my  crying  and 
saying  I  would  rather  die  than  leave  my  home  is  entirely  false,  and  no  one 
forced  me  to  leave  my  home  but  herself.  It  is  also  false  about  her  buying 
clothes  for  me  out  of  her  money.  She  did  take  money  out  of  my  pocket  to  iiay 
tax  on  her  lot 

It  is  absolutely  false  about  my  being  addicted  to  drink,  as  I  never  do  get 
drunk. 

Pensioner  is  sustained  by  his  sons,  Dr.  J.  Tilden  Samples,  aged  32, 
and  William  Samples,  aged  30,  both  of  whom  are  of  good  reputation. 
They  both  deny  that  they  ever  asked  for  or  received  any  of  their 
father's  pension  on  their  own  account,  and  William  denies  using  the 
language  attributed  to  him  by  claimant  when  he  came  with  pensioner 
for  his  clothes.  Both  deny  that  they  had  any  part  in  the  separation 
or  in  influencing  pensioner  to  leave  claimant.  William  testifies  to 
having  heard  claimant  curse  pensioner. 

Mrs.  Cordelia  Chapman,  reputation  reported  "  poor,"  testified  that 
she  lived  within  one-half  mile  of  claimant  and  pen.sioner  and  that 
claimant  visited  her  frequently  and  she  was  often  at  their  house ;  that 
claimant  stated  to  her  that  she  married  three  old  soldiers  for  their 
pensions;  that  she  heard  claimant  curse  pensioner,  calling  him  a 
Government  pauper;  that  she  claimed  pensioner's  sons  were  coming 
around  and  getting  his  money;  that  after  their  separation  claimant 
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had  stated  to  her  that  she  intended  to  get  pensioner  to  live  with  her 
again,  in  Boonville,  and  that  she  would  then  "  get  away  with  him ;" 
that  when  she  asked  claimant  why  she  wanted  to  live  with  him  if 
she  felt  as  she  said  she  did  toward  him,  claimant  replied :  "  You  crazy 
_fool,  you,  I  have  got  to  let  on  like  I  want  to  live  with  him  in  order 
to  get  one-half  his  pension;"  that  her  (deponent's)  house  burned 
during  the  third  week  in  October,  1907,  and  that  after  the  fire  claim- 
ant told  her  that  she  had  put  Mr.  Samples's  pension  papers  behind  the 
frame  of  a  large  picture  which  had  been  hanging  on  the  wall,  and 
that  they  had  been  burned,  and  she  also  stated  that  she  was  keeping 
his  watch  to  pay  for  the  divorce  proceedings  if  he  did  not  come  back; 
that  she  also  stated  that  claimant  stated  to  her  that  she  cut  the  sleeve 
out  of  his  overcoat  to  show  what  she  would  do  to  him. 

Mrs.  Frances  Evans,  reputation  reported  "  good,"  testified  before 
the  examiner  that  she  was  living  in  sight  of  claimant's  and  pen- 
sioner's residence  while  they  lived  together,  and  that  when  near  their 
house  in  August  or  September,  1907,  heard  claimant  abusing  and 
cursing  pensioner  and  heard  her  say  that  she  could,  or  would,  knock 
his  damned  old  blind  head  off ;  that  they  were  both  out  in  the  yard  at 
the  time  and  claimant  had  a  stick  in  her  hand;  that  pensioner  had 
nothing  in  his  hand  and  did  not  appear  to  be  threatening  her;  that 
she  heard  claimant  say  at  the  same  time  that  she  "  wished  the  whole 
damn  place  would  sink  into  hell  with  him  and  everything  on  it." 

Lotus  Hodge,  reputation  reported  "  good,"  testified,  May  18,  1909, 
that  he  was  in  the  employ  of  William  Samples  and  on  his  place  most 
of  the  time  that  claimant  and  pensioner  resided  together;  that  the 
first  he  knew  of  any  trouble  between  them  was  in  the  fall  of  1907, 
when  pensioner  came  into  the  field  where  he  was  working  and  wanted 
him  to  go  with  him  and  help  get  his  clothes ;  that  two  or  three  days 
later  he,  in  company  with  William  Samples  and  Orvil  Oss,  went  over 
to  their  house  and  got  some  of  his  clothes;  that  he  drove  the  team 
and,  with  William  Samples,  stayed  on  the  wagon  while  pensioner 
went  in  and  got  his  clothes;  that  he  did  not  hear  William  Samples 
make  the  remark  attributed  to  him  by  claimant;  that  they  were  both 
sitting  on  the  wagon,  and  if  he  had  made  any  such  remark  he  would 
have  heard  it,  and  that  he  never  heard  said  son  encourage  pensioner 
to  leave  his  wife;  that  pensioner  acted  as  if  he  was  anxious  to  get 
away  from  claimant  on  account  of  her  temper  and  not  because  of  any 
influence  from  his  sons;  that  he  had  no  recollection  that  pensioner 
was  crying  when  he  came  out  of  the  house ;  that  he  claimed  he  was 
afraid  of  her ;  that  he  was  once  there  when  they  were  dividing  some 
things,  and  while  pensioner  was  out  of  the  house  he  heard  some  glass- 
ware break  in  the  house  where  claimant  was,  and  that  later  pensioner 
came  out  with  a  picture  with  the  glass  broken ;  that  at  another  time 
he  was  present  when  claimant  suggested  to  pensioner  that  they  divide 

uiymzeu  uy  x^j  v^  v^pt  Iv^ 


186  DECISIOXS   RELATING  TO  PENSIONS. 

the  sweet  potatoes;  that  they  went  into  the  granary  to  divide  them, 
and  when  she  got  hers  separated  she  took  a  hatchet,  which  she  had 
brought  with  her,  and  chopped  his  part  of  the  potatoes  all  up. 

Claimant,  in  support  of  her  claim,  introduced  eight  witnesses,  who 
testified  before  the  special  examiner  as  follows ; 

Charles  L.  Day,  claimant's  brother,  reputation  reported  "good," 
testified  that  claimant  is  of  "  good  character  "  and  easy  to  get  along 
with  unless  she  is  abused,  and  then  she  is  high  tempered ;  that  after 
the  ejectment  suit  he  moved  all  the.  furniture  and  everything  on  the 
place  over  to  his  house,  and  pensioner  admitted  that  the  property 
was  hers;  that  claimant  had  to  sell  part  of  it  because  they  did  not 
have  room  to  store  it ;  that  pensioner  came  to  visit  her  at  his  house 
and  stayed  several  nights  after  the  separation,  but  slept  with  him, 
and  that  pensioner  and  claimant  did  not  occupy  the  same  room  or 
resume  marital  relations;  that  pensioner  gave  him  a  buggy  in  con- 
sideration of  his  agreement  to  move  them  to  Boonville  when  he  was 
ready  to  move ;  that  claimant  always  spoke  well  of  pensioner. 

Sarah  A.,  wife  of  Charles  L.  Day,  reputation  "  good,"  testified  that 
all  she  knew  about  the  causes  which  led  up  to  the  separation  is  what 
claimant  and  pensioner  had  told  her  and  her  husband ;  that  claimant 
had  told  her  that — 

♦  ♦  ♦  there  had  never  been  any  trouble  between  them,  and  that  if  hi  a 
boys  had  left  him  alone  they  would  have  got  along  all  right.  She  told  me 
that  his  sons  had  been  getting  the  greater  part  of  his  pension  and  that  they 
urged  him  to  leave  her,  but  I  never  heard  him  make  any  such  remark. 

She  further  testified  that  claimant  was  of  good  character  and  easy 
to  get  along  with  unless  some  one  tried  to  run  over  her;  that  she 
was  at  claimant's  place  after  the  separation,  and  that  pensioner  came 
over  and  stayed  until  nearly  dinner  time  and  appeared  to  be  as 
friendly  as  could  be ;  that  after  claimant  came  to  their  house  to  live 
pensioner  came  to  see  her  frequently,  and  several  times  stayed  over- 
night, but  that  they  never  resumed  marital  relations. 

She  further  testified  as  follows : 

I  am  r^ositive  she  was  in  good  faith  in  offering  to  live  with  him  in  Boonville, 
because  I  helpoii  i>ack  her  goods  and  she  had  her  clothes  packed  ready  to  go. 
I  am  sure,  from  her  conversation  and  actions,  that  she  expected  to  live  with  him 
there  i)ermanently.  He  gave  my  husband  a  buggy  in  payment  for  moving  their 
goods  and  then  never  had  him  move  them. 

Mrs.  Kate  Furguson,  reputation  reported  "  fair  to  good,"  testified 
that  since  the  separation  pensioner  told  her  that  they  had  no  trouble 
except  that — 

Claimant  kept  throwing  up  to  him  all  the  time  that  he  was  giving  too  much 
to  his  children  and  that  he  could  not  stand  it ;  that  he  could  have  lived  with  her 
if  she  had  not  kept  hounding  him  constantly  about  helping  his  children.  I  am 
sure  he  would  have  lived  with  her  if  he  could  have  done  so  peaceably. 
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Truman  Powers,  an  uncle  of  claimant,  reputation  "  good,"  testified 
that  he  heard  claimant  say  that  they  could  have  got  along  all  right 
together  if  it  had  not  been  for  pensioner's  sons,  and  that  he  heard 
pensioner  say  that  they  had  no  trouble  when  they  separated. 

George  W.  McClain,  reputation  "  good,"  testified  that  he  had  no 
personal  knowledge  as  to  the  causes  that  led  up  to  the  separation; 
that  after  the  separation  pensioner  came  to  him  for  a  search  warrant ; 
that  he  issued  the  warrant  as  justice  of  the  peace,  and  placed  it  in  the 
hands  of  his  son,  who  was  a  constable,  and  that  they  both  accom- 
panied pensioner  to  the  house  where  claimant  lived  and  made  a  search 
for  his  pension  papers,  watch,  and  clothes,  which  he  charged  her  with 
holding,  but  were  unable  to  find  them,  but  found  some  money  in  her 
trunk ;  that  pensioner  is  rather  quick  tempered ;  that  in  the  ejectment 
suit  of  William  Samples  v.  Clara  A.  Samples,  which  was  tried  before 
him,  pensioner  testified  as  a  witness,  and  when  asked  by  the  attorney 
whether  after  the  separation  he  had  not  returned  and  slept  with 
claimant  one  night,  he  replied  that  "that  was  his  business;"  that 
after  the  separation  he  saw  pensioner  around  the  house  where  claim- 
ant resided  on  several  different  occasions. 

Willard  E.  Phillips,  reputation  "good,"  testified  that  he  was  a 
juror  on  the  trial  in  the  ejectment  case;  that  pensioner  testified  as  a 
witness  that  after  their  separation  he  had  been  back  and  forth  be- 
tween his  son's  place  and  the  house  where  she  lived  several  times  a 
day  and  admitted  staying  at  the  house  with  her  one  night  after  they 
separated,  and  when  asked  if  they  slept  together  replied  "  that  was 
his  business;"  that  to  the  best  of  his  (deponent's)  recollection  the 
date  of  the  separation  was  testified  to  have  been  on  October  1, 1907. 

James  S.  Leslie,  reputation  "  good,"  a  spectator  at  said  trial, 
testified  to  the  same  in  substance  as  the  preceding  witness  as  to  pen- 
sioner's testimony. 

John  B.  Thompson,  reputation  "  good,"  another  spectator  at  said 
trial,  testified  to  substantially  the  same  as  the  preceding  witness.  . 

Ella  Stephens,  reputation  for  truth  reported  "  good,"  a  reluctant 
and  apparently  disinterested  witness,  testified  before  the  examination 
at  Dexter,  Mo.,  June  19,  1909,  to  claimant's  conversatioti  at  her  (de- 
ponent's) house,  while  living  with  pensioner,  as  follows : 

She  told  me  that  she  had  got  all  his  property  but  his  mare  and  buggy  and 
that  she  allowed  to  get  that,  and  had  his  pension  i)ai)ers  and  would  get  his 
pension  or  a  part  of  it.  When  she  was  talking  this  she  would  swear,  and  mix 
many  oaths  with  the  conversation.  She  said  if  she  could  not  beat  them, 
meaning  Mr.  Samples  and  his  two  boys,  one  way  she  would  another.  ♦  ♦  ♦ 
She  said  he  did  not  have  sense  enough  to  keep  her  from  getting  his  pension 
and  property;  that  when  she  got  everything  he  had  she  would  be  done  with 
him. 

In  view  of  the  foregoing,  it  would  appear  that  claimant's  testimony 
May  10,  1909,  that  she  and  pensioner  "  got  along  all  right;"  that  she 
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"  never  did  have  any  trouble  with  her  husband ; "  that  "  my  husband 
and  I  never  quarreled,"  is  not  true,  and  her  testimony  that  when 
her  husband  left  her  he  left  her  in  tears  and  at  the  instigation  of 
his  son  or  sons ;  that  they  got  his  pension  money  and  were  responsible 
for  the  separation,  is  not  sustained,  but  refuted,  by  the  testimony 
of  pensioner  and  his  witnesses.  She  has  failed  to  show  by  a  single 
witness,  or  any  evidence  aside  from  her  own  unsupported  testimony, 
that  either  of  pensioner's  sons  ever  asked  for  or  received,  for  their 
own  use  or  benefit,  a  single  dollar  of  his  pension. 

The  Bureau  failed  to  find  that  pensioner  deserted  claimant  on 
October  12,  1907,  the  date  she  alleged  in  her  declaration  and  which 
she  testifies  was  the  date  of  the  separation,  but  places  the^  date  of  his 
desertion  as  January  8,  1908,  the  date  on  which  claimant  testified 
in  an  affidavit  that  they  went  to  Boonville  and  rented  a  house  and 
agreed  to  resume  marital  relations,  and  the  question  to  be  determined 
is  whether  pensioner's  failure  to  keep  his  part  of  the  agreement 
amounts  to  desertion  within  the  meaning  of  the  act  of  March  3,  1899. 

Where  parties  separate  for  cause  and  the  cause  has  been  removed 
or  has  ceased  to  exist,  the  one  who  without  legal  justification  declines 
to  renew  the  suspended  cohabitation  is  the  deserter.  Stewart  on 
Marriage  and  Divorce,  sec.  255,  25G;  Bishop  on  Marriage  and  Di- 
vorce, sec.  787;  Rothery  v.  Rothery  (11  P.  D.,  377,  379). 

But  can  it  be  said  that  the  cause  of  the  separation  had  ceased  to 
exist  and  that  claimant  was  acting  in  good  faith  when  professing, 
conditionally,  to  renew  the  suspended  cohabitation  ?  She  was  insist- 
ing that  pensioner  should  rent  a  house  in  Boonville,  and,  after  he  had 
consented  and  had  joined  with  her  in  renting  a  house,  she  then  in- 
sisted upon  his  purchasing  furniture  for  it,  and  he  then  first  appears 
to  have  discovered  that  she  had  sold  the  furniture  they  had  prior 
to  the  separation,  and  from  her  talk  about  the  furniture  to  be  bought 
and  from  her  conversation  on  that  subject  he  was  led  to  believe  that 
she  was  merely  attempting  to  secure  a  financial  advantage  of  him. 
The  refurnishing  of  the  house  in  Boonville  by  pensioner  appears  to 
have  been  a  condition  imposed  by  claimant,  and  on  this  subject  their 
minds  do  not  appear  to  have  met.  Claimant's  subsequent  litigation 
with  pensioner  lends  some  support  to  his  contention  that  his  money, 
rather  than  an  honest  desire  for  matrimonial  relations,  was  the  object 
she  was  seeking  to  accomplish. 

It  would  appear  from  the  testimony  that  neither  of  the  parties 
were  acting  in  good  faith  in  their  negotiations.  Pensioner  admits 
that  he  did  not  intend  to  live  with  claimant  permanently,  but  that 
his  object  in  resuming  marital  relations  was  to  secure  his  property 
which  he  claims  was  in  her  possession,  but  this  absence  of  good  faith 
on  his  part  could  not  be  held  to  constitute  desertion,  as  his  offer  was 
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not  accepted  unconditionally  and  matrimonial  relations  were  never 
resumed. 

In  the  case  of  Crombie  v.  Crombie  (Docket  No.  897),  decided  by 
the  Department  August  21,  1908,  it  was  held  that — 

Claimant  having  made  an  unjustifiable  assault  upon  her  husband,  resulting 
in  their  separation,  can  not  by  inviting  him  to  return,  because  she  needed  his 
money,  justly  charge  him  with  marital  desertion  because  he  declined  to  accept 
her  invitation..  The  offer  to  return  must  be  made  in  good  faith,  under  circum- 
stances conducive  to  reconciliation,  with  the  desire  that  the  offer  be  accepted, 
and  not  for  the  sole  purpose  of  obtaining  an  advantage  in  a  pending  suit.  The 
offer  to  return  should  not  be  accompanied  with  improper  conditions.  Citing 
Cummins's  Divorce  Laws  of  Massachusetts,  p.  84,  and  9th  American  and  English 
Encyclopedia  (2d  ed.)i  p.  774. 

Under  the  decision  of  the  Bureau  pensioner  is  not  chargeable  with 
desertion  when  he  first  left  claimant,  and  the  Bureau  action  was  evi- 
dently based  upon  the  supposition  that  the  cause  for  the  separation 
had  been  removed  or  ceased  to  exist  or  that  pensioner  had  condoned 
the  offenses  which  occasioned  the  separation  in  the  first  instance, 
but  the  evidence  is  not  sufficient  to  warrant  such  a  conclusion.  In 
the  absence  of  a  judicial  determination  of  these  questions  the  Depart- 
ment, after  careful  consideration  of  all  the  testimony,  is  of  the 
opinion  that  the  evidence  adduced  at  the  special  examination  in  this 
case  fails  to  show  that  pensioner  is  justly  chargeable  with  marital 
desertion  within  the  terms  and  meaning  of  the  act  of  March  3,  1899. 

The  question  as  to  her  necessitous  circumstances  therefore  becomes 
immaterial  and  is  not  raised  by  appellant. 

The  Bureau  action  appealed  from  is  accordingly  reversed. 


SERVICE— WAR  OP  THE  REBELLION- ACT   OF  JUNE  27,   1890— CAPTAIN 
SMITH'S   COMPANY,  UTAH  VOLUNTEER   CAVALRY. 

\  Lizzie  R.  Sharp  (widow). 

Service  in  a  volunteer  organization  performed  during  tlie  progress  of  the  late 
civil  war  is  presumed  to  have  been  contracted  for,  rendered  with  reference 
to  and  occasioned  by  said  war,  unless  the  contrary  Is  shown  by  the  evidence. 

Service  rendered  in  Captain  Smith's  company  of  Utah  Volunteer  Cavalry  from 
April  30  to  August  14,  1862,  was  service  in  and  during  the  late  war  of  the 
rebellion  within  the  meaning  of  the  act  of  June  27,  1890,  notwithstanding 
that  all'  of  said  service  was  rendered  within  the  Territory  of  Utah. 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissioner  of  Pensions 

October  SO,  1909, 

James  Sharp,  deceased  May  7,  1904,  served  in  Captain  Smith's 
company,  Utah  Volunteer  Cavalry.  The  appellant,  Lizzie  R. 
Sharp,  as  his  widow,  filed,  July  20,  1904,  a  claim  for  pension  under 

uiyiiizeu  uy  x^j  Vv' v^'pt  Iv^ 


190  DECISIONS   RELATING   TO  PENSIONS. 

the  act  of  June  27,  1890,  as  amended  by  the  act  of  May  9,  1900.    It 
was  rejected  January  30,  1909,  on  the  ground — 

No  title;  tbe  organization  in  which  the  soldier  served  having  rendered  no 
service  during  the  late  civil  war  in  suppression  of  the  rebellion. 

An  appeal  was  entered  March  27,  1909. 

The  War  Department  reported  under  date  of  August  15,  1904, 
that— 

James  Sharps,  Captain  Smith's  company,  Utah  Cavalry,  was  enrolled  April 
30,  1862,  and  was  discharged  August  14.  1862,  *  ♦  ♦.  Name  of  James  Sharp 
not  found. 

In  a  decision  under  date  of  June  18, 1909,  a  further  report  from  the 
War  Department  was  called  for  to  show  where  the  soldier's  service 
was  performed.  Such  report  was  made  under  date  of  July  3,  1909, 
stating  that  soldier  was  enrolled  and  discharged  at  Great  Salt  Lake 
City,  Utah ;  nothing  additional. 

The  Department  held,  in  the  case  of  Zachariah  Little  (17  P.  D., 
157),  in  substance  and  effect  that  service  "during  the  late  war  of 
the  rebellion"  within  the  meaning  of  the  act  of  June  27,  1890,  is 
service  contracted  for  and  rendered  with  reference  to,  and  occasioned 
by,  said  war,  and  not  service  rendered  elsewhere  with  reference  to 
Indian  outbreaks  not  historically  connected  with  the  resistance  of 
the  Southern  States  to  Federal  authority,  though  said  service  against 
the  Indians  was  rendered  at  a  time  when  the  war  of  the  rebellion 
was  in  progress. 

Also  in  the  case  of  George  W.  Nelson  (17  P.  D.,  224),  the  Depart- 
ment held  (syllabus)  that — 

Soldiers  serving  in  the  First,  Second,  Third,  Fourth,  Fifth,  and  Sixth  Regi- 
ments, United  States  Volunteer  Infantry,  who  enlisted  "  for  frontier  service  " 
at  a  time  when  the  civil  war  was  in  progress  and  whose  service  was  In  fact 
confined  to  frontier  service,  in  no  way  connected  with  the  suppression  of  the 
rebellion  of  the  Southern  States,  did  not  actually  serve  in  the  civil  war  within 
the  meaning  of  the  act  of  February  6,  1907,  and  June  27,  1890. 

These  decisions  are  in  conformity  with  earlier  decisions  of  the  De- 
partment relative  to  what  is  and  what  is  not  a  pensionable  service 
within  the  meaning  of  the  act  of  June  27,  1890.  Attention  has  not 
been  directed  to  anything  in  said  decisions  which  can  be  accepted  as 
expressing  a  view  that  service  rendered  during  the  progress  of  the 
civil  war  is  not  in  connection  with  said  war,  Avhen  there  is  no  evidence 
whatever  to  show  that  it  was  not  po  connected.  In  the  several  de- 
cisions of  the  Department  cited  in  the  case  of  Little  and  those  earlier 
cases  which  it  follows,  and  in  the  case  of  Nelson,  the  evidence  was  con- 
sidered sufficient  to  show  the  fact  that  the  service  on  which  the  re- 
spective claim  was  based  was  not  in  suppression  of  the  civil  war,  by 
showing  that  said  service  was  directed  to  another  purpose,  such  as  on 
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,  the  frontier  or  against  the  Indians  in  no  way  connected  with  the  civil 
war.  It  can  be  stated  as  a  general  rule  that  in  claims  for  pension,  an 
alleged  service  has  been  invariably  accepted  as  service  contracted  for, 
rendered  with  reference  to  and  occasioned  by  the  civil  war,  if  per- 
formed during  the  progress  of  said  war,  upon  no  other  evidence  than 
a  report  of  the  War  Department  showing  the  fact  that  the  alleged 
service  was  performed,  and  the  time  of  its  commencement  and  of 
termination.  It  is  a  rare  exception  that  other  evidence  is  required  or 
made  necessary  for  such  purpose.  For  it  may  well  be  presumed  that 
service — volunteer  service — performed  during  the  course  of  the  civil 
war,  was  occasioned  by  said  war;  and  it  is  so  presumed,  unless  the 
facts  show  per  contra.  In  no  instance  has  the  fact  alone  of  place 
where  service  was  rendered  been  considered  sufficient  for  determining 
that  a  volunteer  service  was  not  in  connection  with  the  civil  war  and 
occasioned  by  it.  If  during  the  civil  war  a  Wisconsin  regiment  was 
stationed  at  Camp  Randall,  an  Indiana  regiment  at  Indianapolis,  an 
Illinois  regiment  at  Springfield,  or  a  Minnesota  regiment  at  St.  Paul, 
and  in  each  instance  the  fact  that  such  regiment  was  mustered  into 
the  United  States  service  is  shown  by  a  report  of  the  War  Depart- 
ment, and  no  other  fact  is  shown  except  time  of  service,  it  is  safe  to 
say  that  in  every  such  instance  it  is  considered  as  having  been  estab- 
lished that  the  service  of  said  regiment  was  occasioned  by  and 
rendered  in  the  civil  war.  No  reason  presents  itself  for  the  view  that 
a  Utah  volunteer  company,  mustered  into  the  United  States  service 
and  stationed  at  Great  Salt  Lake  City,  is  not  shown,  by  a  report  of 
the  War  Department  setting  forth  such  facts,  to  have  been  i)erforming 
service  that  was  contracted  for  and  occasioned  by  the  civil  war,  as 
much  so  as  in  the  several  instances  mentioned.  If  such  Utah  volun- 
teer company  was  not  serving  in  the  civil  war  there  must  be  something 
of  record  to  show  differently;  it  can  not  be  either  presumed  or  as- 
sumed that  there  is  something  to  show  that  the  service  of  this  soldier 
was  for  any  other  purpose  than  for  the  suppression  of  the  rebellion — 
such  as  frontier  service,  service  against  the  Indians,  or  service  for  no 
purpose  at  all. 

It  appears  that  the  soldier's  service  was  from  April  30,  1862,  to 
August  14,  1862,  a  period  of  107  days,  and  that  his  service  was  in  the 
civil  war  within  the  meaning  of  the  act  of  June  27,  1890.  Such 
service  would  entitle  the  appellant,  as  his  widow,  to  the  benefits  of  the 
act  of  June  27,  1890,  as  amended  by  the  act  of  May  9,  1900.  The 
action  of  the  Bureau  in  rejecting  her  claim  under  said  act  upon  the 
ground  assigned  is  untenable.  It  is  accordingly  reversed,  with  direc- 
tion to  allow  the  claim  if  she  is  otherwise  entitled. 


Digitized  by  VjOOQIC 


192  DECISIONS   RELATING  TO  PENSIONS. 

SERVICE-HONORABLE    DISCHAROE-DESERTION^JOINT  RESOr.U- 
TION  OF  JUNE  28,  1906-ACT  OF  APRIL.  19,  1908. 

Mary  A.  Blackwood  (widow). 

Claimant's  husband  deserted  from  the  Fifteenth  New  York  Volunteer  Cavalry- 
less  than  one  month  after  enlistment.  He  served  in  the  Navy,  from  which 
service  he  was  honorably  discharged  during  his  period  of  desertion.  He 
was  aftei-wards  Mi)prehended  by  the  milltiiry  authorities,  tried  by  a  general 
court-martial  and  sentenced,  among  other  things,  to  serve  out  his  unexpired 
time  in  his  original  regiment  and  company,  being  forwarded  thereto.  He 
never  rejoined  his  regiment,  but  appears  to  have  been  informally  allowed 
to  go  his  own  way  without  discharge  from  the  military  service.  There  is 
no  discharge  of  record  in  his  case. 

Held:  Having  been  honorably  discharged  from  his  naval  service,  the  terms  of 
the  joint  resolution  of  June  28,  1906,  is  to  the  eflPect  that  he  shall  be  held 
and  considered,  for  pensionable  purposes,  to  have  been  honorably  discharged 
from  the  prior  contract  of  enlistment.  Upon  other  things  being  proved,  this 
widow  has  title  under  the  joint  resolution  of  June  28,  190G. 

Assistant  Secretary  Jesse  E,  ^Vilson  to  the.Commissianer  of  Pensions, 

January  31,  1910. 

Mary  A.,  as  widow  of  Neil  J.  Blackwood,  alias  William  Jones,  he 
being  formerly  a  landsman  in  the  United  States  Navy,  filed  her  ap- 
plication under  the  act  of  April  19,  1908,  June  12,  1909,  claim  being 
rejected  July  2,  1909,  on  the  ground  of  no  title.  An  appeal  was 
entered  November  8,  1909. 

The  record  shows  tliis  soldier  to  have  enlisted  in  the  United  States 
Navy  August  4,  1863,  being  honorably  discharged  therefrom  August 
30,  1864.    He  died  May  27,  1909. 

It  appears  by  the  record  of  the  War  Department  that  this  man 
enlisted  in  Company  C,  Fifteenth  New  York  Volunteer  Cavalry,  on 
July  15, 1863,  and  was  marked  in  desertion  at  Syracuse,  N.  Y.,  August 
11,  1863.  A  few  days  prior,  to  his  desertion  being  made  a  matter 
of  record  he  enlisted  in  the  Navy,  as  heretofore  set  forth.  On  Janu- 
ary 12,  1865,  he  was  arrested  at  Oswego,  N.  Y.,  transferred  to  Gov- 
ernors Island  February  3,  1865,  forwarded  to  City  Point  the  10th  of 
the  last-mentioned  month,  and  incarcerated  in  prison  at  Alexandria, 
Va.,  February  17, 1865.  Here  he  was  tried  by  a  general  court-martial 
for  desertion,  found  guilty,  and  sentenced  to  be  returned  to  Company 
C,  Fifteenth  New  York  Volunteer  Cavalry,  for  duty.  He  was  fur- 
ther required  to  lose  all  pay  and  allowances  then  duo,  to  forfeit  $10 
per  month  of  his  monthly  pay  for  a  period  of  twenty-four  months, 
and  to  make  good  all  the  time  lost  during  his  absence  from  his  com- 
pany. This  sentence  was  approved  and  promulgated  by  the  military 
governor  of  Alexandria,  Va.,  March  2,  1865,  and  he  was  thereupon 
taken  from  the  Prince  Street  Prison  to  the  Soldier's  Rest,  Alexan- 
dria, Va.,  on  March  21,  1865,  and  was  forwarded  to  his  regiment 
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March  24,  1865.  It  does  not  appear  that  he  ever  rejoined  his  com- 
mand, and  upon  official  inquiry  being  made  of  the  War  Department, 
that  Department  replied  that  the  soldier  had  never  been  discharged 
from  Company  C,  Fifteenth  New  York  Volunteer  Cavalry. 

He  filed  an  application  for  pension  under  the  act  of  June  27,  1890, 
which  was  rejected  on  the  ground  of  no  ratable  degree  of  disability, 
and  later  on  he  filed  another  declaration  under  the  same  act,  which 
was  rejected  on  the  ground  that  he  had  not  been  honorably  discharged 
from  all  contracts  of  service  during  the  war  of  the  rebellion.  He  filed 
a  declaration  under  the  act  of  February  6,  1907,  on  March  6,  1907, 
claim  being  rejected  September  11,  1907,  on  the  ground  that  "  claim- 
ant was  not  finally  honorably  discharged  from  his  rebellion  service." 
He  died  May  27, 1909,  without  appeal  having  been  entered  in  the  case, 
and  the  within  claim  stands  rejected  upon  the  same  ground. 

Were  it  not  for  remedial  legislation  neither  this  soldier  nor  his 
widow  would  have  any  standing  before  this  Department;  but  by 
reason  of  the  joint  resolution  of  June  28,  1906,  the  pensionable  status 
of  himself  and  widow  must  be  determined  from  an  entirely  different 
standpoint.    The  joint  resolution  of  June  28,  1906,  is  as  follows: 

That  In  the  administration  of  the  pension  laws  any  enlisted  man  or  commis- 
sioned officer  of  the  Army,  including  regulars,  volunteers,  and  militia,  or  any. 
appointed  or  enlisted  man  or  commissioned  officer  of  the  Navy  or  ^larine  Corps, 
who  was  honorably  discharged  from  any  subsequent  contract  of  service  entered 
Into  by  him  during  the  late  war  of  the  rebellion,  shall  be  held  and  considered 
to  have  been  honorably  discharged  from  all  previous  contracts  of  service  as 
commissioned  officer  or  enlisted  man  previously  entered  into  by  him  with  the 
United  States  during  said  war :  Provided,  That  such  enlisted  or  appointed  man 
or  commissioned  officer  served  not  less  than  six  months  under  any  subsequent 
enlistment,  appointment,  or  commission ;  that  his  entire  service  under  any  said 
subsequent  enlistment,  appointment,  or  commission  was  faithful,  and  that  he 
did  not  receive  by  reason  of  said  enlistment,  appointment,  or  commission  any 
bounty  or  gratuity  other  than  from  the  United  States  in  excess  of  that  to  which 
he  would  have  been  entitled  if  he  had  continued  to  serve  faithfully  until  honor- 
ably discharged  under  any  contract  of  service  previously  entered  into  by  him 
either  in  the  Army,  Navy,  or  Marine  Corps  during  the  war  of  the  rebellion. 

During  the  adjudication  of  these  claims  the  Bureau  seems  to  have  . 
lost  sight  of  the  fact  that  it  was  dealing  solely  with  the  pensionable 
status  of  this  man,  and  not  with  his  particular  technical  status  as  a 
soldier  or  sailor  as  determined  by  the  War  or  Navy  Department  and 
as  affected  by  the  law,  rules,  and  regulations  governing  said  Depart- 
ments. He  might  not  have  been  a  veritable  soldier  or  sailor,  and  yet 
Congress  might  bestow  upon  him  the  pensionable  status  of  a  soldier 
or  sailor.  He  might  still  be  on  the  rolls  of  the  Army  or  Navy  and 
either  or  both  of  those  Departments  be  powerless  under  the  law  to 
remove  his  name  from  their  rolls ;  and  still  it  might  be  that  Congress 
would  bestow  upon  him  a  pensionable  status.  He  might  have  a  rec- 
ord as  a  soldier  or  sailor  by  reason  of  which  he  would  not — save  for 
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enabling  or  remedial  legislation — have  a  pensionable  status;  and  still 
by  virtue  of  such  legislation  he  might  have  a  pensionable  status  not- 
withstanding his  record  remained  unchanged.  It  can  not  be  too 
strongly  urged  that  in  the  adjudication  of  certain  classes  of  pension 
claims  a  pensionable  'status  is  not  necessarily  dependent  upon  the 
technical  military  or  naval  status.  This  point  has  been  too  often  ex- 
emplified to  render  it  necessary  to  now  discuss  it  at  any  length. 

It  is  true  that  this  Department  has  had  occasion  in  more  than  one 
instance  to  declare  that  certain  records  and  certain  results  by  reason 
of  such  record^,  and  flowing  from  them,  are  binding  upon  this  De- 
partment. Nevertheless,  this  is  neither  the  time  nor  place  to  go  over 
this  ground,  for  such  is  not  an  issue  in  the  present  case,*  and  for  rea- 
sons just  set  forth,  i.  e.,  the  result  of  the  record  so  far  as  this  man's 
military  or  naval  status  is  concerned  and  as  aflFected  by  the  act  of  June 
27,  1890,  an  act  relating  to  pensions,  the  parent  act  herein,  is  entirely 
changed  by  the  terms  of  the  joint  resolution  imder  discussion. 

The  joint  resolution  states  in  effect,  in  so  far  as  the  present  issue  is 
concerned,  that  if  one  enlists  in  either  the  military  or  naval  service 
of  the  United  States  and  thereafter  reenlists  in  either  the  Army  or 
Navy,  serving  not  less  than  six  months  under  such  subsequent  enlist- 
ment, and  that  if  under  the  subsequent  enlistment  contract  he  serves 
faithfully  and  receives  an  honorable  discharge  therefrom,  that  it  shall 
be  held,  so  far  as  a  pensionable  status  is  concerned,  that  he  was  honor- 
ably discharged  from  the  prior  contract  of  service. 

Provided,  Tbat  such  enlistetl  or  apix)inted  man  or  commiBsioned  officer  served 
not  less  than  six  months  under  any  subsequent  enlistment,  appointment,  or  com- 
mission; that  his  entire  service  under  anj'  said  subsequent  enlistment,  apiwint- 
ment,  or  commission  was  faithful,  and  that  he  did  not  receive  by  reason  of  said 
enlistment,  api)ointnient,  or  commission  any  bounty  or  gratuity  other  than  from 
the  United  States  in  excess  of  that  to  which  he  would  have  been  entitled  If  he 
had  continued  to  serve  faithfully  until  honorably  discharged  under  any  contract 
of  service  previously  entered  into  by  him  either  In  the  Army,  Navy,  or  Marine 
Corps  during  the  war  of  the  rebellion. 

It  is  noticeable  that  the  joint  resolution  does  not  refer  to  terms  of 
service  or  periods  of  service,  but  to  contracts  of  service ;  it  being  re- 
marked in  this  connection  that  the  expiration  of  a  contract  of  service 
is  determined  by  entirely  different  principles  than  is  that  of  a  period 
or  term  of  service. 

As  to  the  within  man's  arrest,  trial,  conviction,  and  sentence  by 
the  military  authorities,  this  Department  can  only  say  that  there  is 
nothing  whatever  for  it  to  consider.  The  War  Department  may  re- 
fuse to  discharge  this  man  altogether  and  hold  him  as  a  deserter  at 
large,  as  it  appears  to  have  done  in  this  case ;  or  it  may  say  that  the 
effect  of  the  court-martial  was  simply  a  punishment ;  or,  on  the  other 
hand,  that  even  should  it  be  considered  he  had  been  discharged  by 
operation  of  law,  it  could  not  consider  such  a  discharge  an  honorable 
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one.  And  so  it  would  be  as  to  the  Navy  Department,  which  might 
conclude,  upon  a  proper  knowledge  of  all  the  facts,  that  the  man's 
service  therein  was  illegal.  Any  of  these  surmises  may  be  true  so  far 
as  the  War  or  Navy  Department  is  concerned,  although  the  premises 
stated  are  largely  conjectural.  Looking  at  it  from  any  possible  stand- 
point, the  Interior  Department  has  nothing  to  do  with  the  status  of 
this  man,  as  it  is  held  to  be  from  a  purely  military  or  naval  stand- 
point by  the  War  or  Navy  Department.  It  has  only  to  do  with  his 
pensionable  status;  and  if  the  joint  resolution  of  June  28, 1906,  gives 
this  man  a  pensionable  status  by  virtue  of  his  Navy  service,  such  a 
status  the  law  also  bestows  upon  his  widow. 

The  intention  of  Congress  can  only  be  reasoned  out  from  the  very 
words  contained  in  the  joint  resolution,  so  long  as  they  plainly  declare 
the  intent  of  the  lawmaking  body;  and  if  they  so  do,  the  terms  of 
the  resolution,  as  expressed  by  these  words,  admit  neither  interpreta- 
tion nor  explanation. 

This  rule  of  construction  has  been  frequently  declared  by  the  high- 
est judicial  tribunal  of  the  country,  as  follows: 

What  is  termed  the  policy  of  the  Government  witli  reference  to  any  par- 
ticular legislation  is  generally  a  very  uncertain  thing  upon  which  all  sorts  of 
opinions,  each  variant  from  the  other,  may  be  formed  by  different  persons.  It 
is  ground  too  unstable  upon  which  to  rest  the  judgment  of  a  court  in  the  inter- 
pretation of  statutes.     (5  WaU.,  107.) 

What  the  legislative  Intention  was  can  be  derived  only  from  the  words  they 
have  used;  and  we  can  not  speculate  beyond  the  reasonable  imix)rt  of  these 
words.     (2  Pet,  9S.) 

The  legislature  must  be  presumed  to  use  the  words  in  their  known  and 
ordinary  signification  unless  that  sense  be  repelled  by  the  context.    (6  Pet,  110.) 

And  Kent  said: 

General  words  in  a  statute  must  receive  a  general  construction ;  and  if  there 
be  no  express  exception  the  court  can  create  none.     (3  Jh.  Ch.,  142.) 

The  rule  is  perhaps  comprehensively  stated  by  Sanderson,  J.,  35 
Cal.  (95  Am.  Rep.,  158) : 

It  Is  a  universal  principle  of  construction  that  the  courts  must  find  the  Intent 
of  the  legislature  in  the  statute  itself.  Unless  some  ground  c?an  be  found  in  the 
statute  for  restraining  or  enlarging  the  meaning  of  its  general  words,  they  must 
receive  a  general  construction,  and  the  courts  can  not  arbitrarily  subtract  from 
or  add  thereto. 

The  joint  resolution  is  remedial  legislation,  its  particular  intent 
plainly  apparent,  its  beneficial  effects  being  solely  dependent  upon  a 
*'  subsequent  contract  of  service." 

If  one  had  no  subsequent  contract  of  service,  then  his  status  would 
not  be  changed;  or  if  the  quoted  words  could  be  reasonably  consid- 
ered to  mean  a  contract  of  service  entered  into  after  the  date  of  the 
expiration  of  a  previous  contract  of  service,  then  would  the  within 
man's  pensionable  title  not  be  affected ;  for  his  subsequent  contract  off ^ 
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service  was  not  only  entered  into,  but  was  fully  completed  long  before 
the  expiration  of  his  previous  contract  of  service. 

But  the  terms  of  the  joint  resolution  do  not  admit  of  such  a  con- 
struction. If  a  man  faithfully  perform  a  "  subsequent  contract  of 
service  "  of  "  not  less  than  six  months  "  then  he  "  shall  be  held  and 
considered  to  have  been  honorably  discharged  from  all  previous 
contracts  of  service,"  are  the  words  of  the  statute.  Not  an  intima- 
tion expressed,  or  even  vaguely  implied,  as  to  the  duration,  kind,  or 
nature  of  the  previous  contracts,  save  that  "all"  are  included;  and 
all  surely  would  cover  unexpired  contracts  as  well  as  those  which  had 
expired.  As  used  in  the  joint  resolution,  "  all "  is  a  word  of  such 
^vide  and  definite  character  as  to  prohibit  doubt  as  to  its  significance 
and  defy  speculation  as  to  its  scope. 

This  Department  can  not  read  into  the  law  any  words  of  limitation 
unless  the  statute  itself,  by  its  very  terms,  plainly  and  unmistakably 
shows  it  was  the  intent  of  Congress  that  it  was  to  be  subject  to  such 
limitations. 

The  joint  resolution  deals  with  and  affects  only  those  whose  subse- 
quent contract  of  service  was  faithfully  performed,  and  was  not  of 
less  than  six  months'  duration,  and  from  which  they  were  honorably 
discharged.  If,  in  the  within  claim  these  conditions  precedent  are 
fulfilled,  then  must  this  man  "  in  the  administration  of  the  pension 
laws  *  *  *  be  held  and  considered  to  have  been  honorably  dis- 
charged from  all  previous  contracts  of  service,"  be  his  previous  con- 
tract or  contracts  of  service  what  they  may ;  fulfilled  or  unfulfilled. 
Neither  does  it  matter  when*  they  terminated,  or  if  they  are  still  im- 
terminated,  or  in  whatever  manner  from  a  military  or  naval  stand- 
point. The  joint  resolution  terminated  them,  and  honorably,  so  far 
as  pensions  are  concerned.  There  is  no  escaping  the  situation,  and 
the  status  herein  can  not  be  avoided. 

Claimant's  husband  fulfilled  to  the  letter  the  conditions  precedent 
to  the  joint  resolution.  His  status  can  not  be  changed  by  individual 
opinion,  and  such  status  determines  that  of  his  widow. 

This  widow's  title  is  not  complete,  and  before  her  claim  can  be 
admitted  it  is  incumbent  upon  her  to  prove  that  she  falls  within  the 
beneficial  effects  of  the  joint  resolution  so  far  as  the  bounty  or  gra- 
tuity mentioned  therein  is  concerned.  But  aside  from  this  feature 
there  has  been  error  of  law  committed,  and  the  Department  holds 
that  this  claimant  by  virtue  of  her  husband's  naval  service,  as  affected 
by  the  joint  resolution  of  June  28,  1906,  has  a  pensionable  status.  It 
remains  for  her  to  perfect  her  title. 

Action  reversed. 
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SI:RT'ICI^-HOXORABIiS:  DISCHARGE— ACT  OF  FEBRUARY  6,  1907. 

Lewis  W.  Thomas. 

1.  In  determining  the  question  as  to  what  is  an  honorable  discharge,  granted 

by  either  the  War  or  Navy  Departments,  within  the  meaning  of  that  term 
as  used  in  the  acts  of  June  27,  1890,  and  February  6,  1007,  this  Department 
is  not  bound  or  concluded  by  any  recent  or  present  opinion,  as  such,  of  the 
authorities  of  said  Departments  concerning  the  character  of  discharges 
panted  during  or  at  the  close  of  the  civil  war;  but  it  is  bound  and  con- 
eluded  by  the  fact,  when  ascertained,  whether  or  not  a  discharge  was,  at 
the  time,  granted  as  an  honorable  discharge;  it  is  not  a  question  now  of 
what  should  have  been  granted,  but  of  what  was,  as  a  matter  of  fact, 
granted  at  the  time. 

2.  This  claimant  was  discharged  from  the  military  service  in  1863,  on  a  sur- 

geon's certificate  of  disability,  because  of  venereal  disease;  on  its  face  It 
was  apparently  an  honorable  discharge,  and  there  is  nothing  in  the  record 
or  the  evidence  in  this  case  Indicating  that  it  was  not  considered  and 
granted  as  an  honorable  discharge  at  the  time. 

Held,  That  said  discharge  should  be  taken  and  accepted  as  an  honorable  dis- 
charge from  the  military  service  for  the  purposes  and  within  the  meaning 
of  the  act  of  February  6,  1907. 

S.  The  decisions  of  this  Department  in  the  cases  of  Ellen  Corte  (15  P.  D.,. 
427) ;  Frederick  A.  Schumann  (16  P.  D.,  514) ;  John  Phillips  et  al.  (IT 
P.  D.,  68)  ;  and  Daniel  Graybill  (Ibid.,  .306),  in  sp  far  as  they  differ  from, 
or  are  modified  by  the  views  herein  expressed,  are  hereby  abrogated  and 
overruled. 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissioner  of  Pen- 
sions^ February  23^  1910. 

Lewis  W.  Thomas,  who  served  during  the  late  civil  war  as  a  private 
in  Company  B,  Thirty-third  Illinois  Volunteer  Infantry,  from  Au- 
gust 20,  1861,  to  December  15,  1863,  is  a  pensioner  under  the  pro- 
visions of  the  general  law  for  disease  of  chest,  and  is  at  present  in 
receipt  of  a  rating  of  $8  per  month. 

On  March  4,  1907,  said  pensioner  filed  an  application  for  pension 
under  the  provisions  of  the  act  of  February  6, 1907,  alleging  his  mili- 
tary service  as  aforesaid,  his  honorable  discharge  therefrom,  and  that 
he  was  over  the  age  of  62  years. 

This  claim  was  rejected  on  August  12,  1907,  upon  the  ground  that 
the  pensioner  had  no  title  under  the  provisions  of  said  act,  as  the 
records  of  the  War  Department  show  that  his  discharge  from  the 
service  was  rendered  necessary  solely  by  reason  of  his  having  become 
disqualified  for  service,  physically,  through  his  own  fault,  and  was 
not  an  honorable  discharge  such  as  was  required  by  said  act. 

Subsequently,  on  August  7,  1908,  additional  evidence  was  filed  with 
a  view  to  securing  a  reopening  and  reconsideration  of  said  claim^ 
which  was  duly  considered  on  September  18,  1908,  and  held  to  be  in- 
sufficient to  warrant  any  change  of  action  therein.  ^  t 
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From  the  rejection  of  said  claim,  and  the  refusal  to  reopen  the 
same,  as  aforesaid,  the  present  appeal  was  taken  on  December  10, 
1909. 

The  official  records  of  the  War  Department  show  the  military 
service  of  the  appellant  as  above  set  forth  herein,  and  that  he  was 
discharged  December  15,  1863,  on  a  surgeon's  certificate  of  disability, 
the  material  part  of  which  is  as  follows: 

I  certify  that  I  liave  carefuUy  examined  the  said  Lewis  W.  Thomas,  private 
of  Captain  Gill's  company,  and  find  him  incapable  of  performing  the  duties  of 
a  soldier  because  of  secondary  syphilis.  The  disease  was  contracted  eighteen 
months  ago.  The  disease  has  undermined  his  constitution.  He  is  quite  feeble 
and  not  fit  for  duty,  and,  in  my  opinion,  he  is  unfit  for  the  invalid  corps. 

Edwin  May, 
Asst.  Snrycon,  Thirty-third  Illinois  Infantry. 

The  action  rejecting  this  claim  upon  the  ground  above  stated  fol- 
lowed was  based  upon  and  was  in  strict  accordance  with  the  holding 
in  the  decisions  of  this  Department  in  the  cases  of  Ellen  Corte  (15 
P.  D.,  427),  Frederick  A.  Schumann  (16  P.  D.,  514),  John  Phillips 
et  al.  (17  P.  D.,  68),  and  Daniel  Graybill  (Ibid.,  306). 

The  material  facts  in  the  Corte  case  (15  P.  D.,  427)  were  precisely 
similar  to  those  in  the  present  case;  the  records  showing  that  the 
soldier,  Corte,  had  served  during  the  war  of  the  rebellion,  and  had 
been  discharged  on  a  surgeon's  certificate  of  disability  because  of 
venereal  disease,  the  claim  of  his  widow  for  pension  under  the  act  of 
June  27,  1890,  was  rejected  on  the  ground  that  he  had  not  been 
honorably  discharged. 

When  this  case  was  originally  considered  by  the  Department  on 
appeal  from  said  action  of  rejection  it  was  held  that  the  soldier  hav- 
ing been  regularly  discharged  on  a  surgeon's  certificate  of  disability 
his  discharge  was  apparently  honorable,  and  the  Department  was 
not  warranted  in  holding,  in  the  face  of  the  record,  that  he  was  dis- 
honorably discharged  or  discharged  without  honor  upon  any  peculiar 
notion  it  might  have  as  to  the  morals  of  the  case,  in  the  absence  of 
all  evidence  showing  that  he  had  been  dishonorably  discharged,  and 
the  rejection  of  the  claim  was  reversed.  Subsequently,  however,  this 
decision  was  recalled  and  the  holding  therein  was  reconsidered  and 
overruled,  it  having,  in  the  meantime,  been  ascertained  that  it  was 
held  by  the  authorities  of  the  War  Department  in  1904  that  said 
soldier  had  not  been  honorably  discharged.  Upon  the  reconsidera- 
tion of  said  decision  the  Department  held  (15  P.  D.,  429) : 

After  a  verj-  careful  consideration  of  the  main  issue  the  Department  believes 
that  the  original  opinion  in  this  case  was  in  error;  and  this  without  consider- 
ing any  of  the  collateral  questions  Involved.  It  now  holds  that  this  claimant 
Is  not  entitled  to  a  pension  upon  the  ground  that  the  Department  will  not 
give  its  sanction  to  a  title  to  pension  under  the  act  of  June  27,  1890,  when  the 
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soldier  was  discharged  by  reason  of  venereal  disease,  unless  there  is  clear,  dls- 
•tinct.  and  deuionstrntlve  proof  that  the  said  disease  was  of  innocent  origin  so 
far  as  the  soldier  is  or  was  concerned. 

The  holding  in  the  Corte  ease  was  followed,  without  any  discus- 
sion of  the  question,  in  the  Schumann  case  (16  P.  D.,  514),  but  in 
the  case  of  John  Phillips  et  al.  (17  P.  D.,  68)  a  full  discussion  of  the 
reasons  underlying  said  holding  was  given. 

The  decision  in  this  latter  case  was  predicated  upon  a  communica- 
tion from  the  Commisisoner  of  Pensions. referring  to  the  decisions 
in  the  Corte  and  Schumann  cases  (supra),  in  which  the  final  dis- 
charges of  the  soldiers  were  not  in  terms  dishonorable,  but  were  not 
now  regarded  by  the  War  Department  as  honorable ;  and  also  trans- 
mitting the  papers  in  two  claims  for  pension  under  the  act  of  June 
27, 1890,  based  on  service  in  the  Navy,  in  which  the  sailors  had  both 
been  discharged  the  service  because  of  disability  from  venereal  dis- 
ease, and  in  which  said  discharges  were  held  by  the  Navy  Department 
to  have  been  honorable,  and  requesting  such  instructions  as  would 
"  bring  about  a  uniformity  of  action  in  these  two  classes  of  claims." 

In  reply  the  Department  stated  (17  P.  D.,  69)  as  follows: 

Pension  under  this  act  (June  27,  1890),  under  such  circumstances,  is  not  to 
be  refused  upon  the  ground  that  the  War  Department  holds  a  discharge  based 
upon  disability  from  venereal  disease  is  not  an  honorable  discharge;  on  the 
other  hand,  pension  under  such  circumstances  is  not  to  be  allowed  because  the 
Navy  Department  holds  that  a  discharge  thus  granted  is  an  honorable  discharge. 
The  point  Is,  that  this  Department,  charged  with  the  supervision  of  grants 
of  pension,  refuses,  and  with  good  reason,  to  sanction  title  to  i)ension  In  a  case 
where  the  soldier's  or  8ailor*s  discharge  was  necessitated  by  his  own  vicious 
conduct. 

The  question  was  discussed  in  said  decision  rather  from  an  ethical 
and  moral  standpoint  than  from  technical  and  legal  considerations, 
and  the  foregoing  conclusion  was  reached  upon  the  basis  that  it  would 
be  inequitable  to  permit  a  claimant  to  create  or  bring  about  by  his 
own  wrongful  or  morally  reprehensible  conduct  one  of  the  statutory 
conditions  precedent  to  title  to  pension,  his  discharge  from  the  service 
(even  though  it  be  honorable  on  its  face  and  so  considered  by  the 
Department  granting  it),  and  acquire  therefrom  any  advantage  or 
benefit. 

The  holding  in  the  Corte  and  Phillips  cases  (supra)  was  rean- 
nounced  in  the  later  decision  in  the  case  of  Graybill  (17  P.  D.,  306) 
and  applied  to  claims  for  pension  under  the  act  of  February  6,  1907. 

The  application  of  said  holding  to  the  act  of  February  6,  1907,  was 
fully  justified  and  undoubtedly  sound  and  correct,  since  the  condi- 
tions defining  title  to  pension  thereunder,  in  so  far  as  they  relate  to 
the  service  to  be  rendered  and  the  character  of  the  discharge  there- 
from, are  identical  with  those  under  the  act  of  June  27,  1890. 
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The  subject  discussed  and  the  question  decided  in  the  decisions 
above  referred  to,  and  presented  for  consideration  by  the  present 
appeal,  has  been  car3fully  considered  and  exhaustively  discussed  in 
a  recent  opinion  by  the  Attorney-General  of  the  United  States,  in 
reply  to  a  request  from  the  Secretary  of  the  Interior.  Said  opinion 
is  as  follows: 

Department  of  Justice, 
Washington^  yovemher  16,  1909. 
The  Secretary  of  the  Interior. 

Sir:  I  have  received  your  request  for  an  opinion  concerning  i>ensions  under 
the  acts  of  Congress  of  June  27,  1890  (26  Stat.,  182),  and  of  February  6,  1907 
(34  Stat.,  379),  to  persons  who  served  in  the  civil  war. 

In  both  of  those  statutes  one  "  condition  "  of  receiving  a  pension  is  to  have 
been  ''  honorably  discharged."  Your  question  concerns  this  phrase  and  is  as 
follows : 

"  Is  this  Department,  in  determining  pensionable  status,  concluded  by  the 
terms  of  a  discharge  granted  by  the  Navy  Department  as  honorable  T 

It  seems  that  your  Department  or  its  Pension  Bureau  has  been  Inquiring  Into 
the  actual  causes  of  discharge  in  the  way  of  disease  discreditable  to  the  indi- 
vidual and  the  like,  and  refusing  to  be  concluded  as  mentioned. 

It  is  not  a  simple  matter  to  determine  whether  a  man  had  or  had  not  a  "  dis- 
charge  granted   as   honorable." 

If  Congress,  when  it  passed  the  earlier  act,  that  of  1890,  had  some  fixed 
definition  in  mind  of  an  honorable  discharge,  a  definition  which  would  not 
change  with  any  changing  practice  or  views  of  the  War  or  Navy  Department, 
or  changing  views  of  American  military  men  in  general,  our  inquiry  would  be 
what  was  that  congressional  definition,  and,  when  found,  that  would  end  the 
matter. 

Ongress  may,  however,  have  had  in  mind  no  such  fixed  definition  and  may 
have  meant  that  the  Navy  Department  or  War  Dei)artment  would  have  de- 
termined at  the  time  of  discharging  an  individual  that  the  discharge  or  sepa- 
ration from  service  should  be  honorable  or  not;  and  that  the  Pension  Depart- 
ment should  govern  itself  accordingly,  even  if  one  individual  had  been  given  an 
honorable  discharge,  and  another,  at  a  later  or  earlier  time  had  not,  although 
the  facts  about  their  service  were  the  same.  If  so,  as  far  as  such  determina- 
tion took  the  form  of  an  express  honorable  discharge,  no  doubt  could  well  arise 
as  to  the  views  and  intent  of  the  military  department;  but  it  is  not  from  such 
express  honorable  discharges  that  your  difficulty  has  now  arisen. 

It  is  possible  that  in  siiying  **  honorably  discharged,"  Congress  intended  that 
the  only  thing  to  be  considered  (as  to  the  naval  service)  should  be  the  express 
certificate  of  honorable  discharge  given  under  the  following  sections  of  the 
Revised  Statutes  taken  from  the  act  of  March  2,  18r)5  (10  Stat.,  627)  : 

"Section  1426.  Honorable  discharges  may  be  granted  to  seamen,  ordinary 
seamen,  landsmen,  firemen,  coal  heavers,  and  boys  who  have  enlisted  for  three 
years. 

"  Section  1427.  Honorable  discharges  shall  be  granted  according  to  a  form  pre- 
scribed by  the  Secretary  of  (he  Navy." 

The  two  pension  laws  to  which  5^ou  refer  concern  both  the  Army  and  the 
Navy,  and,  if  Congress  had  its  own  fixed,  unchanging  definition  of  "  honorably 
discharged,"  of  course  it  was  intended  to  be  the  same  for  both  services ;  but  if, 
on  the  other  hand,  it  had  no  such  fixed  definition,  there  is  no  apparent  reason 
why  it  should  be  held  to  Intend  to  speak  of  the  honorable  discharges  of  a  soldier 
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and  of  a  seamau  as  existing  only  in  cases  where  their  hehaviors  in  the  service 
were  similar.  One  Department  might  treat  one  kind  of  conduct  as  inconsistent 
with  the  allowance  of  an  honorable  discharge,  and  the  other  not,  according 
to  practical  considerations  and  traditions  of  the  two  services. 

In  both  services  "dishonorable  discharge"  was  given  only  after  a  trial  by 
court-martial,  and  as  a  punishment.  In  the  Army,  in  case  of  discharge  for 
cause,  without  court-martial,  it  was  customary  to  state  on  the  certificate  that 
discharge  was  in  pursuance  of  an  order,  giving  the  number  thereof,  and  this 
order  must  be  referred  to  to  learn  the  specific  cause. 

For  the  same  service  we  find  in  article  4  of  the  Articles  of  War  (originally 
article  11,  from  the  act  of  April  10,  1806),  the  following  language: 

"  No  enlisted  man,  duly  sworn,  shall  be  discharged  from  the  service  without 
a  discharge  in  writing,  signed  by  a  field  ofllcer  of  the  regiment  to  which  he 
belongs,  or  by  the  commanding  officer,  when  no  field  officer  is  present ;  and  no 
discharge  shall  be  given  to  any  enlisted  man  before  his  term  of  service  has 
expired,  except  by  order  of  the  President,  the  Secretary  of  War,  the  command- 
ing officer  of  a  department,  or  by  sentence  of  a  general  court-martial." 

There  seems  to  be  no  statutory  provision  for  a  certificate  of  express  honorable 
discharge  such  as  in  the  naval  service  Is  called  for  by  it.  S.,  1427,  above  quoted. 
Article  4  recognizes  the  right  to  discharge  summarily. 

The  discharges  from  the  Army  were  reduced  to  more  regular  form  by  a 
circular  No.  15  of  May  11,  1S93;  and  the  subject  of  this  circular  is  now  treated 
In  section  148  of  the  Army  Regulations  of  1908.    The  circular  reads  as  follows : 

"  The  following  rules  for  the  use  of  the  new  blank  forms  for  honorable  dis- 
charge, dishonorable  discharge,  and  discharge  without  honor,  having  been  ap- 
proved by  the  Secretary  of  War,  are -published  to  the  Army  for  the  information 
and  guidance  of  all  concerned : 

"  1.  The  parchment  discharge  blank  will  hereafter  be  used  only  for  *  honor- 
able discharge/  and  the  word  *  honorably '  will  be  Interlined  In  old  blanks  when 
used. 

"2.  The  blank  for  'dishonorable  discharge'  will  be  used  In  all  cases  of  dis- 
honorable discharge. 

"3.  The  blanks  for  discharge  'without  honor*  will  be  used  in  the  following 
cases  only: 

"(a)  When  a  soldier  Is  discharged  without  trial  on  account  of  fraudulent 
enlistment. 

"(6)  When  he  Is  discharged  without  trial  on  account  of  having  become  dis- 
qualified for  service,  physically  or  In  character,  through  his  own  fault. 

"(c)  When  the  discharge  Is  on  account  of  Imprisonment  under  sentence  of  a 
civil  court. 

"(d)  When  at  the  time  of  the  soldier's  discharge,  at  or  after  the  expiration 
of  his  term  of  enlistment,  he  is  in  confinement  under  the  sentence  of  a  general 
court-martial  which  does  not  provide  for  dishonorable  discharge.  Blanks  for 
'dishonorable  discharge'  and  discharge  'without  honor*  are  sent  to  post  com- 
manders." 

Under  the  Navy  Department,  as  I  understand,  there  long  have  been  (and 
are  now)  four  kinds  of  discharges,  namely,  expressly  honorable,  dishonorable 
after  court-martial,  for  "bad  conduct"  (also  after  court-martial),  and  "ordi- 
nary," familiarly  called  "  small "  discharge.  I  find  upon  Inquiry  that  In  the 
Army  there  seems  to  have  been  no  clear  distinction  in  the  form  of  discharge 
paper  issued,  as  between  the  case  In  which  the  discharge  was  for  "  bad  con- 
duct "  and  was  not  for  "  bad  conduct,"  nor  is  "  bad  conduct "  a  familiar  phrase 
in  connection  with  the  army  discharges.  Prior  to  the  circular  above  quoted,  the 
same  printed  form  would  be  used  in  both  the  case  of  per^|^i|^^^^a;;gp4,jtof^ 
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misconduct  and  that  of  persons  whose  records,  although  they  were  not  dis- 
charged for  misconduct,  were  not  so  satisfactory  that  It  was  deemed  proper 
to  certify  to  their  good  character  on  their  discharge  papers.  In  both  of  those 
cases  the  custom  was  to  cut  off  from  the  discharge  paper  a  part  which  carried 
as  a  heading  for  remarlts  the  word  "  Character,"  and,  as  above  stated,  where 
discharge  was  for  cause  and  not  by  reason  of  expiration  of  term  of  enlistment, 
the  order  authorizing  the  discharge  was  noted  on  the  certificate. 

When  this  word  was  not  cut  off  the  blanlc  under  It  was  usually  filled  by  some 
such  word  as  "  good." 

As  has  just  been  said,  this  part  was  cut  off  both  when  a  man  was  discharged 
for  some  111  conduct,  or  the  like,  and  when  wrong  conduct  had  nothing  to  do 
with  the  discharge  or  termination  of  the  service — In  cases  where,  say,  at  the 
end  of  the  enlistment  period  it  was  not  deemed  the  proper  thing  to  expressly 
and  affirmatively  approve  the  service  upon  the  certificate  of  discharge  as  having 
been  "good." 

In  the  naval  service  the  four  different  kinds  of  discharges,  including  for  "  bad 
conduct"  and  "ordinary"  or  "small"  discharge,  were  used  at  least  as  far 
back  as  the  date  of  the  pension  act  of  Congress  of  1890,  now  under  consideration. 

Assuming,  as  we  should,  that  In  1890  Congress  was  aware  of  the  practice  of 
each  Department,  the  question  arises  whether  it  intended.  In  using  the  phrase 
"  honorably  discharged  "  in  a  pension  law,  to  have  the  relief  confined,  as  to  the 
Navy,  to  persons  receiving  express  honorable  discharges  under  the  statutes  above 
quoted  (R.  S.,  1426  and  1427).  or,  on  the  other  hand,  to  treat  as  "honorably 
discharged "  persons  getting  any  other  discharge  the  Department  may  have 
"  granted  as  an  honorable  discharge." 

As  for  the  express  honorable  discharge*  In  the  naval  service,  that  has  t>een 
given  to  "all  persons  who  are  recommended  by  the  captain  for  fidelity,  obedi- 
ence, and  ability  during  the  term  of  service."  (Regulations  of  1908.)  In  both 
services,  as  I  understand,  decided  opinions  have  existed  as  to  the  question 
whether  any  i)articular  kind  of  discharge  was  an  honorable  one  or  was  not. 

I  have  given  this  general  explanation  In  order  that  the  whole  subject  may  be 
better  understood,  and  shall  now  proceed  to  express  my  views  upon  what  I 
understand  to  be  the  questions  that  have  troubled  your  Derwrtment. 

Congress,  In  the  pension  laws  of  1890  and  1907,  may  be  regarded  as  using  tlie 
|)hraFe  of  "  honorably  discharged  "  In  the  same  sense  In  both  laws,  and  in  the 
senst*  in  which  it  was  used  in  the  earlier  law,  whatever  that  may  be.  The  acts 
are  in  pari  materia,  and,  had  the  intention  existed  In  1907  to  change  the  mean- 
ing, such  intent  would  have  found  expression. 

I  see  no  reason  to  believe  that  Congress  had  in  mind  any  fixed  definition  of 
its  own  of  an  honorable  discharge,  including  elements  having  to  do  with  the 
actual  conduct  of  the  discharged  individual,  as  distinguished  from  the  notion 
of  adopting  the  possibly  varying  practices  of  the  two  Departments.  In  other 
words,  I  do  not  think  that  Congress  intended  to  go  behind  any  conception  and 
practices  of  the  War  Department  and  the  conceptions  of  American  military  men 
in  the  matter  of  an  honorable  discharge,  or  to  go  behind  any  such  conceptions 
and  practice  in  the  Navy  Department  and  service,  even  if  that  should  differ 
from  the  practice  of  the  War  Department  and  Army. 

Congress  either  intended  to  treat  an  express  honorable  discharge  as  the  only 
discharge  now  In  question,  so  far  as  the  Navy  Is  concerned,  or  Intended  to  adopt 
or  act  upon  the  actual  past  discharge  as  an  honorable  one,  if  of  a  kind  generally 
so  regarded  by  the  War  or  Navy  Department  and  military  men  of  the  branch 
in  question  at  the  time  the  seimratlon  or  discharge  took  place.  In  my  opinion 
the  latter  was  the  intention  of  Congress.  If  you  find  that  a  discharge,  when 
given,  belonged  to  a  class  then  commonly  accepted  anymg^piyijaf^^en^nd 
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at  the  War  or  Navy  Department  (according  to  whether  it  is  a  naval  or  army 
discharge)  as  constituting  a  man  an  **  honorably  discharged  "  person,  and  par- 
ticularly if  so  accepted  at  and  before  the  passage  of  the  pension  law  of  1890,  I 
think  CJongress  intended  to  treat  that  as  an  honorable  discharge  for  the  purpose 
of  that  law  and  the  pension  act  of  1907.  The  War  and  Navy  Departments  are 
parts  of  the  executive  branch  of  the  Government  having  to  do  with  a  man's 
discharge  from  the  service  as  an  executive  matter,  and  having  special  care  and 
executive  charge  of  the  man's  service  and  of  his  military  honor  and  standing. 
This  charge  they  have  while  the  man  is  in  the  service  and  until  the  moment 
he  leaves  it.  Whether  he  should  go  with  or  without  honor  those  Depart- 
ments determine  when  they  part  from  him.  When  they  do  so  determine  they 
become,  at  least  in  the  absence  of  fraud  or  gross  mistake,  functus  ofl3cio,  and 
the  executive  branch  of  the  Goveniment  thereby  becomes  functus  oflScio.  On 
the  other  hand,  when  Congress  passes  laws,  long  after  discharge,  to  give  dis- 
charged individuals  pensions  it  imix)ses  upon  a  quasi  Judicial  bureau  the  deter- 
mination of  the  question  whether  what  was  formerly  done  as  an  executive  act  did 
or  did  not  constitute  the  individual  a  iierson  "  honorably  discharged."  In  deter- 
mining that  question  your  Department  is  not  concluded  by  nny  recent  or  present 
opinions,  as  such,  of  the  other  departments  concerning  discharges  happening  at 
the  time  of  the  civil  war  or  shortly  after;  but  it  is  concluded,  in  my  opinion, 
from  the  moment  it  ascertains  whether  or  not  a  discharge  was,  when  given, 
jrranted  as  an  honorable  discharge.  In  other  words,  it  is  not  a  question  now 
of  what  should  have  been  granted,  but  what  was  granted. 

Of  course,  from  a  practical  standpoint,  and  as  expert  evidence,  it  would  be 
well  to  consider  any  present  views  of  the  two  military  departments  upon  the 
question  whether  or  not  the  original  act  was  the  granting  of  an  honorable. dis- 
charge or  not.  Those  departments,  even  when  no  longer  in  charge  of  the 
person,  should  and  do  take  an  interest  in  the  honor  of  the  men  who  have  served 
their  country,  and  that  honor  is,  with  military  men,  the  most  important  con- 
sideration of  their  lives. 

For  all  of  the  foregoing  reasons,  I  am  of  the  opinion  that  your  Department 
is  "concluded  by  the  terms  of  a  discharge  granted  by  the  Navy  Department 
as  honorable." 

Respectfully,  Geo.  W.  Wickebsham, 

Attorney-Oeneral, 

The  foregoing  views  of  the  Attorney-General  are  in  practical 
accord  with  those  expressed  by  this  Department  in  its  original 
decision  on  the  appeal  of  the  Corte  case  (supra). 

Therefore,  for  the  reasons  given  in  the  foregoing  opinion  of  the 
Attorney-General,  the  Department  now  holds,  that  in  claims  for 
pension  under  the  acts  of  June  27,  1890,  and  February  6,  1907,  the 
question  of  the  character  of  the  discharge  from  the  service  of  a 
soldier  or  sailor,  whether  honorable,  dishonorable,  or  without  honor, 
is  to  be  determined  b}'^  the  facts  shown  by  the  record  at  the  time  such 
discharge  was  granted,  and  not  by  any  recent  or  subsequent  opin- 
ions of  the  War  or  Navy  Departments  as  to  the  character  of  such 
discharge.  If  the  record  shows,  on  its  face,  that  a  discharge  was, 
when  given,  granted  as  an  honorable  discharge;  was  so  considered 
at  the  time  by  the  Department  granting  it,  and  there  is  nothing  in 
the  evidence  indicating  that  it  was*not  then  so  held  and  considered, 
it  shall  be  accepted  as  an  honorable  discharge  within  the  meaniRg 
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and  intent  of  the  provisions  of  the  acts  of  June  27,  1890,  and  Feb- 
i:uary  6,  1907,  for  pensionable  purposes  under  said  acts," irrespective 
of  any  present  views  or  opinions  of  the  authorities  of  the  Department 
granting  it  as  to  whether  it  was  or  was  not  an  honorable  discharge. 
If,  however,  in  any  given  case  the  record  and  the  evidence  should 
not  be  clear  or  convincing  on  the  point,  leaving  it  doubtful  whether 
a  discharge  was,  at  the  time  it  was  given  or  issued,  granted  as  an 
honorable  discharge,  due  weight  and  consideration  should  always 
be  given,  as  suggested  by  the  Attorney-General,  to  such  views  and 
opinions  as  expert  evidence  on  the  question  *' whether  or  not  the 
original  act  was  the  granting  of  an  honorable  discharge.'' 

The  holding  of  this  Department,  hereinbefore  referred  to,  as 
announced  in  the  decisions  in  the  cases  of  Corte,  Schumann,  Phillips 
et  al.,  and  Graybill  (supra),  is,  therefore,  hereby  expressly  abrogated 
and  overruled,  in  so  far  as  the  same  conflicts  with  the  views  expressed 
by  the  Attorney-General,  or  the  conclusion  and  holding  herein  pro- 
mulgated, ahd  will  hereafter  not  be  taken  or  considered  as  binding 
or  authoritative. 

In  the  case  at  present  under  consideration  this  appellant  was 
discharged  the  service  on  a  surgeon's  certificate  of  disability  in 
1863.  So  far  as  is  shown  by  the  official  record  of  his  military  service, 
and  by  the  certificate  of  disability  itself,  other  than  the  fact  that  the 
disability  which  occasioned  his  discharge  was  the  result  of  venereal 
disease,  there  is  absolutely  nothing  indicating  that  it  was  not  granted 
and  considered  at  the  time  as  an  honorable  discharge,  or  that  it 
differed  in  any  respect  from  a  discharge  granted  for  disability  not 
of  venereal  origin.  No  notation,  qualification  or  other  indication 
appears  in  the  record  suggesting  that  the  discharge  given  this  appel- 
lant was,  at  the  time  it  was  granted,  held  or  considered  by  the  mili- 
tary authorities  as  differing  in  character  from  any  other  discharge 
granted  on  account  of  physical  disability.  On  its  face  it  was  an 
honorable  discharge,  and  there  is  not  a  scintilla  of  evidence  in  the 
case  indicating  that  it  was  not,  or  that  it  was  not  so  considered  at 
the  time.  At  the  time  this  appellant  was  discharged  but  two  kinds 
of  discharges  from  the  military  service  were  known,  used,  or  author- 
ized, honorable  and  dishonorable.  If,  for  any  cause,  it  was  desired 
to  qualify  the  nature  of  a  discharge,  on  its  face  honorable,  or  if  the 
discharge  was  for  cause  prior  to  the  expiration  of  the  term  of  enlist- 
ment, a  notation  to  that  effect  was  made  on  the  discharge  certificate. 
As  shown  in  the  foregoing  opinion  of  the  Attorney-General,  dis- 
charges without  honor  were  not  known  to  military  practice  prior  to 
the  order  of  May  11, 1893,  when  they  were,  for  the  first  time,  author- 
ized to  be  granted  in  cases,  among  others,  when  a  soldier  was  dis- 
charged without  trial  on  account  of  having  become  disqualified  for 
service,  physically  or  in  character,  through  his  own  fault.     Prior 
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to  that  time  no  distinction  appears  to  have  been  made  between  a  dis- 
charge granted  to  a  soldier  under  such  circumstances,  and  one  granted 
on  account  of  disability  resulting  from  any  other  cause;  discharges 
for  disability  seem  to  have  been  granted  as  honorable  discharges, 
and  considered  by  the  military  authorities  as  honorable  discharges  in 
both  instances. 

There  would,  therefore,  seem  to  be  no  ground  or  reason  whatever 
for  holding,  in  the  present  case,  that  the  discharge  granted  this  ap- 
pellant was  not,  when  given,  granted  as  an  honorable  discharge. 
This  being  the  case  it  follows,  from  the  views  expressed  by  the 
Attorney-General,  that  it  must  be  held  and  accepted  as  an  honorable 
discharge  within  the  meaning  and  intent  of  the  provisions  of  the  acts 
of  June  27,  1890,  and  February  6,  1907,  for  pensionable  purposes 
under  said  acts,  irrespective  of  any  present  views  or  opinions  of  the 
authorities  of  the  War  Department  as  to  the  character  of  said  dis- 
charge. As  stated  by  the  Attorney-General :  "  It  is  not  a  question 
now  of  what  should  have  been  granted,  but  what  was  granted." 

In  view  of  the  foregoing  the  Department  is  of  the  opinion  that  the 
rejection  of  appellant's  claim  for  pension  under  the  act  of  February 
6,  1907,  should  not  be  sustained,  and  said  action  is,  accordingly, 
hereby  reversed  and  set  aside,  and  you  are  directed  to  reopen  and 
readjudicate  said  claim  on  its  merits,  accepting  the  discharge  of  the 
appellant  from  the  military  service  as  an  honorable  discharge  within 
the  meaning  and  intent  of  said  act. 


skrvice— civiiilan  employee-act  of  june  27,  1890. 
William  H.  Everett. 

Claimant's  employment  as  a  civilian  cari)enter,  at  $2.40  per  day,  by  the  chief 
engineer  and  general  superintendent  of  military  railroads  at  Alexandria, 
Va.,  was  not  such  military  or  naval  service  of  the  United  States  as  is  con- 
templated by  the  act  of  June  27, 1S90,  as  amended  by  the  act  of  May  9, 1900. 

Assistant  Secretary  Jesse  E.  Wilsofi  to  the  Commissioner  of  Pensions^ 

February  28, 1910. 

This  is  a  motion,  filed  February  2,  1910,  praying  reconsideration  of 
decision  of  this  department  of  July  31,  1909,  affirming  on  appeal  the 
action  of  the  Bureau  of  Pensions  of  September  21,  1908,  rejecting  the 
claim  of  William  H.  Everett,  late  a  private  in  Company  E,  Thirty- 
seventh  Pennsylvania  Militia,  for  pension  under  the  provisions  of  the 
second  section  of  the  act  of  June  27,  1890,  as  amended  by  the  act  of 
May  9,  1900,  upon  the  grotgid  that  said  claimant  had  not  served  for 
ninety  days  in  the  military  service  of  the  United  States  during  the 
war  of  the  rebellion,  as  required  by  the  terms  of  said  section  to  give 
him  a  pensionable  status  thereunder.  QoOqIp 
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The  material  and  admitted  facts  in  the  case  show  that  said  claim- 
ant rendered  military  service  during  the  war  of  the  rebellion  for 
thirty-five  days,  from  June  29  to  August  2, 1863,  in  the  above-named 
organization,  and  that  subsequently,  in  the  spring  of  1865,  he  was 
employed  for  about  three  months  as  a  "  civilian  carpenter  "  at  a  com- 
pensation of  $2.40  per  day  by  the  chief  engineer  and  general  superin- 
tendent of  military  railroads  at  Alexandria,  Va.,  his  employment  in 
this  civil  capacity  terminating  on  June  7, 1865. 

In  adjudicating  his  claim  the  Bureau  of  Pensions,  following  the 
uniform  and  consistent  rulings  of  this  department,  refused  to  accept 
the  civilian  employment  of  the  claimant  in  1865  as  military  service 
within  the  meaning  and  intent  of  the  provisions  of  the  second  section 
of  the  act  of  June  27,  1890,  or  to  include  the  time  so  employed  as  a 
pensionable  service  thereunder,  and  rejected  the  claim  upon  the 
ground  above  stated,  holding  that  the  claimant  had  rendered  but 
thirty-five  days  of  pensionable  military  service  during  the  war  of  the 
rebellion  and  had  no  title  to  pension  under  the  provisions  of  said 
section.  This  action  was  aflirmed  on  appeal  by  this  department,  as 
aforesaid,  on  the  basis  of  its  previous  decisions  and  rulings  that  serv- 
ice rendered  during  the  war  of  the  rebellion  as  a  civilian  employee 
was  not  a  pensionable  service  under  the  act  of  June  27, 1890. 

This  motion  contends  that  the  service  rendered  by  the  claimant  in 
1865  as  a  "  civilian  carpenter  "  was  military^  service  within  the  mean- 
ing of  the  terms  of  the  act  of  June  27, 1890^  and  should  be  considered 
and  counted  as  a  pensionable  service  thereunder. 

It  consists  largely  of  a  long  historical  sitatement  and  argument 
intended  to  show  that  the  service  rendered  by  him  under  said  em- 
ployment as  a  civilian  was  military  in  character;  that  it  was  per- 
formed under  the  direct  command  of  military  officers  in  the  field,  and 
in  immediate  and  necessary  connection  with  the  movement  of  troops 
and  the  conduct  of  active  military  operations ;  that  it  was  important, 
necessary,  and  meritorious  service,  and  had  been  so  commended  in 
the  highest  terms  by  general  officers  in  command  of  the  armies  of  the 
United  States,  etc. 

The  department  is  willing  to  concede  all  that  is  stated  in  this 
motion  or  shown  by  the  evidence  filed  in  this  claim  relative  to  the 
character  and  importance  of  the  service  rendered  by  the  department 
or  bureau  of  military  railroads  of  the  Quartermaster's  Department 
of  the  Army  during  the  war  of  the  rebellion,  and,  further,  that  the 
service  rendered  by  the  claimant  under  his  employment  in  connec- 
tion therewith  was  in  direct  and  immediate  connection  with  and  in 
furtherance  of  military  operations  and  the  active  conduct  of  the  war, 
but  this  is  wholly  immaterial  and  has  no  bearing  whatever  on  the 
question  of  his  title  to  pension  under  the  provisions  of  the  act  of  June 
27, 1890.  ^  T 
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The  claimant  admits,  and  it  is  also  shown  by  the  records  in  the 
oflSce  of  the  Quartermaster-General,  War  Department,  that  he  ren- 
dered the  service  in  question  under  an  employment  as  a  "  civilian 
carpenter,"  in  the  capacity  of  a  civilian  employee  of  the  Quarter- 
master's Department  of  the  Army.  As  was  stated  by  this  department 
in  deciding  the  case  of  Frances  E.  McKenna  (widow),  hereinafter 
cited: 

It  is  not  the  nature  or  character  of  the  service  rendered  by  the  soldier  in 
the  military  telegraph  corps,  but  the  capacity  in  which  the  soldier  rendered 
said  service,  which  is  the  test,  and  determines  in  this  case  whether  or  not  it 
was  an  actual  military  service  under  the  act  of  June  27,  1890.  If  it  was 
rendered  as  a  soldier,  and  as  part  of  his  military  duty  as  a  soldier  under  his 
contract  of  enlistment,  it  was  a  i)ensionable  service  under  the  act  of  June  27, 
1890;  on  the  other  hand,  If  it  was  rendered  as  a  civilian  employee  of  the 
Quartermaster's  Department  of  the  Army,  and  during  a  time  when  he  had  been 
relieved  from  his  ordinary  obligations  and  duties  of  a  soldier  under  his  con- 
tract of  enlistment,  it  would  not  be  a  pensionable  service  under  said  act. 

In  the  present  case  it  is  not  questioned  or  disputed  that  the  service 
rendered  by  the  claimant  in  1865  was  solely  as  a  civilian  employee  of 
the  Quartermaster's  Department,  and  in  no  other  capacity. 

The  gist  (ff  the  argument  and  contention  of  this  motion  is,  how- 
ever, that  the  language  used  in  the  second  section  of  the  act  of  June 
27, 1890,  includes  and  was  meant  to  include  all  persons  who  served  for 
ninety  days  or  more  in  the  military  or  naval  service  of  the  United 
States  during  the  war  of  the  rebellion,  whether  such  service  was  ren- 
dered as  an  officer  or  enlisted  man  in  the  army  or  navy  or  as  a  civilian 
employee  or  in  any  other  capacity. 

This  same  question  has  been  presented  to  the  department  in  every 
conceivable  aspect,  and  has  been  carefully  considered  and  exhaust- 
ively discussed  from  every  possible  point  of  view  on  numerous  occa- 
sions, and  in  a  line  of  uniform  and  consistent  decisions  the  depart- 
ment has  invariably  construed  the  language  used  in  the  second  sec- 
tion of  the  act  of  June  27, 1890,  to  require  a  service  of  ninety  days  or 
more  as  an  officer  or  an  enlisted  man  in  the  military  or  naval  service 
of  the  United  States  during  the  war  of  the  rebellion  as  a  prerequisite 
to  pensionable  status  thereunder,  and  has  uniformly  refused  to  recog- 
nize it  as  a  pensionable  service  under  said  section  when  rendered  by 
a  person  employed  in  a  civil  capacity,  no  matter  what  may  have  been 
the  character  or  nature  of  the  service  rendered  as  a  civilian  employee. 

See  the  published  decisions  of  the  department  in  the  cases  of  An- 
drew J.  Shannon  (7  P.  D.,  64) ;  Angeline  Coney  (ibid.,  390) ;  David 
Oliver  (ibid.,  597) ;  James  M.  Barnes  (8  P.  D.,  94) ;  Annie  E.  Few 
(ibid.,  95) ;  Susannah,  widow  of  Francis  Mackey  (ibid.,  535) ;  Basil 
t.  Ridgeway  (9  P.  D.,  300) ;  Henry  N.  Haynie  (ibid..  304) ;  Anna  M. 
Whalen  (ibid.,  346) ;  William  B.  Taylor  (ibid.,  360) ;  John  Laughlin 
(ibid.,  466) ;  Harvey  E.  Bowles  (10  P.  D.,  133) ;  John  S.  Williams 
(ibid.,  169) ;  John  H.  Meeker  (ibid.,  182) ;  Lucius  Pyft.F.yMP£^^lt 
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P.  D.,  183) ;  Fred  Pain,  alias  Henry  Foreman  (12  P.  D.,  351) ;  George 
B.  Durnell  (13  P.  D.,  226) ;  Solomon  F.  Wehr  (14  P.  D.,  515) ;  Rich- 
ard H.  Cutter  (16  P.  D.,  366) ;  Frances  E.  McKenna  (17  P.  D.,  327) ; 
Alexander  R.  Banks  (18  P.  D.,  7). 

In  the  above-cited  decisions  every  phase  of  the  contention  made  in 
this  motion  has  been  carefully  considered,  every  argument  therein 
contained  discussed  and  answered  at  length,  and  every  point  fully  met 
and  passed  upon  over  and  over  again.  The  department,  therefore, 
deems  it  unnecessary  to  reply  at  any  greater  length  to  most  of  the 
contention  of  this  motion  than  by  reference  to  its  above-cited  deci- 
sions, and  to  announce  that,  for  the  reasons  that  have  been  therein 
stated  and  restated  so  frequently  and  for  such  a  long  period  of  time, 
its  ruling  and  holding  that  service  rendered  during  the  war  of  the 
rebellion  as  a  civilian  employee,  or  in  a  civil  capacity,  is  not  a  pen- 
sionable service  under  the  act  of  June  27,  1890,  and  will  give  no  pen- 
sionable status  thereunder,  is,  and  will  be,  adhered  to. 

It  is  contended  in  this  motion  that  this  claimant's  service  in  1865 
was  held  and  regarded  as  military  service  by  the  commanding  officers 
of  the  army  and  by  the  authorities  of  the  War  Department  at  the 
time  it  was  rendered,  and  that  no  present  views  of  this  or  the  War 
Department  as  to  the  character  of  said  service  should  be  permitted 
to  control. 

This  contention,  however,  is  absolutely  refuted,  not  only  by  the 
official  records  of  the  War  Department,  but  by  the  very  evidence 
which  is  urged  in  its  support.  There  is  no  record  in  the  files  of  the 
War  Department  showing  any  military  service  whatever  rendered  by 
the  claimant  in  1865,  but  there  is  a  record  in  the  office  of  the  Quarter- 
master-General, made  at  the  time,  showing  that  he  was  employed  for 
three  months  during  that  year  as  a  "  civilian  carpenter,"  at  $2.40  per 
day,  which  shows  beyond  all  question  how  said  service  was  regarded 
by  the  military  authorities  at  the  time  it  was  rendered.  Again,  it 
is  most  earnestly  contended  that  a  communication,  cited  and  referred 
to  in  the  evidence  filed  in  support  of  this  claim,  dated  August  4, 
1863,  and  addressed  by  General  Haupt,  in  charge  of  the  United  States 
military  railroads,  to  the  superintendent  of  said  railroads  at  Alexan- 
dria, Va.,  shows  that  the  service  of  the  employees  of  said  organiza- 
tion was  then  regarded  as  military  service.  Said  communication, 
however,  states  on  its  face  in  express  terms  that  it  relates  "to  the 
disposition  to  be  made  of  such  officers  and  employees  of  the  military 
railroads  organization  as  have  been  or  may  be  drafted  into  the  mili- 
tary service,"  and  then  states  that,  since  "  in  their  present  positions 
these  men  were  rendering  services  to  the  country  far  more  valuable 
than  they  could  render  in  the  ranks,  they  are  directed  to  retain  their 
positions  and  continue  to  perform  their  duties  until  some  rule  shall 
be  established  applicable  to  such  cases."  ^  ^ 
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Stronger  and  more  convincing  proof  could  not  be  produced  that 
in  the  opinion  of  the  officer  in  charge  of  said  military  railroads  organ- 
ization himself  the  service  rendered  by  its  employees  was  not  mili- 
tary, but  civilian  service. 

It  is  also  urged  that  by  the  passage  of  the  joint  resolution  of  July 
1,  1902,  construing  the  act  of  June  27,  1890,  Congress  eliminated 
from  said  act  any  supposed  requirement  that  a  pensionable  service 
thereunder  must  have  been  rendered  in  a  military  and  not  a  civil 
capacity.  But  the  passage  of  said  joint  resolution,  and  also  of  the 
act  of  May  9,  1900,  amending  the  act  of  June  27,  1890,  had  a  legal 
effect  exactly  opposite  and  contrary  to  said  contention.  AVhen  the 
amending  act  of  May  9,  1900,  and  the  joint  resolution  of  July  1, 
1902,  were  passed  Congress  had  full  knowledge  of  the  ruling  of  this 
department  and  the  construction  that  had  been  placed  upon  the 
provisions  of  the  act  of  June  27,  1890,  relative  to  pensionable  service 
thereunder,  as  set  forth  in  its  published  decisions  hereinbefore  cited. 
Having  by  said  amending  act  and  by  the  joint  resolution  made  no 
change  or  modification  whatever  in  the  language  or  requirements  of 
the  original  act  relative  to  the  service  necessary  to  give  pensionable 
status,  it  must,  by  a  fundamental  and  universally  recognized  rule  of 
construction,  be  accepted  that  Congress  sanctioned,  ratified,  and 
adopted  the  ruling  of  the  department  and  the  construction  thereby 
given  to  the  provisions  of  the  act  of  June  27,  1890,  relative  to  pen- 
sionable service  thereunder,  as  expressing  the  true  intent  and  mean- 
ing of  the  language  used  in  said  act. 

In  view  of  the  foregoing  considerations,  the  decision  of  this  depart- 
ment of  July  31,  1909,  and  the  action  of  the  Bureau  of  Fusions 
affirmed  thereby  will  be  adhered  to,  and  this  motion  is  hereby  over- 
ruled. 


DITISIOX  OF  PENSIONS— PRACTICE-ASSIGNMENT  OP  ERROR— 
NEWLY   DISCOVERED    EVIDENCE. 

Mashburn  V,  Mashburn. 

1.  Tlie  remedy  of  a  party  who  seeks  to  reverse  the  bureau  action  in  a  claim 

under  the  act  of  March  3,  1899,  upon  the  ground  that  the  witnesses  for  the 
claimant  did  not  know  the  contents  of,  or  sign  their  affidavits ;  or  upon  the 
ground  of  newly  discovered  evidence,  is  by  application  to  the  bureau  to 
reopen  the  case  In  conformity  with  i>aragraph  21.  of  Burenu  Order  No.  SI). 

2.  Affidavits  upon  the  merits  can  not  first  be  considered  on  appeal. 

S.  Appellant  having  assigned  no  specific  error  on  the  part  of  the  bureau,  and 
none  appearing,  the  bureau  action  is  affirmed. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

February  28,  1910, 

Mr.    Jesse    A.    Mashburn,    late    private    Seventy-fifth    Company 
United  States  Coast  Artillery,  and  a  pensioner  at  $6  per  month  under 
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certificate  No.  1156934:,  appeal  January  29,  1910,  from  the  bureau 
action  of  January  3,  1910,  wherein  the  application  of  his  wife  Addie 
E.,  filed  October  11,  1909,  for  one-half  his  pension  was  allowed  upon 
the  ground  that  he  had  deserted  her,  she  being  his  lawful  wife,  of 
good  moral  character  and  in  necessitous  circumstances. 
Appellant's  assignment  of  bureau  errors  are : 

1.  That  the  affidavits  procured  by  claimant  to  support  her  applica- 
tion were  untrue. 

2.  That  the  affiants  in  the  material  affidavits  did  not  know  the  con- 
tents of  same  and  did  not  sign  the  affidavits  sent  them  by  claimant, 
the  information  having  come  to  appellant's  knowledge  since  said 
bureau  action. 

The  remedy  of  a  party  who  seeks  to  reverse  the  bureau  action  in  a 
claim  under  the  act  of  March  3,  1899,  upon  the  ground  that  the  wit- 
nesses for  the  claimant  did  not  know  the  contents  of,  or  sign  their 
affidavits;  or  upon  the  ground  of  newly  discovered  evidence,  is  by 
application  to  the  bureau  to  reopen  the  case  in  conformity  with  para- 
graph 21  of  Bureau  Order  No.  89,  which  provides  that : 

Applications  for  reconsideration  or  reopening  of  the  bureau  action  in  cases 
under  the  first,  second,  or  third  provisos  of  the  act  of  March  3,  1899,  should  be 
In  the  form  of  a  motion,  or  petition,  stating  briefly,  but  specifically,  the  grounds 
upon  which  the  application  is  based,  and  which.  If  true,  would  warrant  a  modi- 
fication or  reversal  of  the  bureau  action.  The  motion  should  be  accompanied 
by  evidence  sufladent,  If  true,  to  establish  the  ground  for  reconslderaton  or  re- 
opening relied  upon  by  the  applicant,  and  by  due  proof  of  service  of  copies  of 
the  motion,  or  i)etItIon,  and  the  supporting  evidence  upon  the  opposite  party  or 
his  or  her  attorney. 

Proof  of  service  must  be  such  as  will  satisfy  the  bureau  that  the  opposite 
party  iias  been  informed  of  the  motion  or  petition,  and  the  supporting  evidence, 
and  may  consist  of,  first,  a  written  acceptance  of  service  by  the  opposite  party 
or  his  or  her  attorney  of  record ;  or  second,  a  postal  registry  return  receipt  card 
signed  by  the  opposite  party  or  attorney  of  record,  accompanied  by  an  aflldavit 
showing  that  on  a  certain  date  copies  of  the  motion,  or  petition,  and^  the  sup- 
porting evidence  were  mailed  in  a  registered  letter,  post-paid,  to  the  opposite 
party  or  the  attorney  of  record,  addressed  to  a  certain  post-ofllce  (naming  It), 
and  that  the  card  was  returned  in  acknowledgment  of  receipt  of  such  letter;  or 
third,  an  aflldavit  showing  that  on  a  certain  date  and  at  a  certain  place  copies 
of  the  motion,  or  petition,  and  of  the  supporting  evidence  were  personally  deliv- 
ered to  the  opposite  party  or  his  or  her  attorney  of  record. 

Applications  for  reconsideration  or  reopening  not  conforming  to  the  foregoing 
requirements,  or  showing  satisfactory  reason  why  perponal  service  can  not  be 
made,  will  not  be  considered  by  the  bureau,  but  will  be  promptly  returned  to  the 
applicant  or  his  or  her  attorney  of  record,  for  compliance  therewith. 

The  Bureau  of  Pensions  is  the  adjudicating  agency  of  the  Govern- 
ment in  ascertaining  and  determining  the  legal  rights  of  claimants 
and  pensioners  under  the  act  of  March  3,  1899,  and  unless  the  party 
alleged  to  be  aggrieved  by  the  bureau  action  is  able  to  point  out  some 
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specific  material  error,  his  appeal  is  defective  as  it  fails  to  conform 
to  the  requirement  of  rule  19  of  Rules  of  Practice,  which  provides 
that  the  appeal  should  "  specifically  state  the  error  of  law  or  fact  com- 
plained of  and  the  grounds  relied  upon  for  reversing  or  modifying 
the  bureau  action."  See  department's  decisions  in  the  cases  of  Sher- 
man V.  Sherman  (13  P.  D.,  542) ;  Elliott  v.  Elliott  (14  P.  D.,  472) ; 
and  Jackson  v,  Jackson  (15  P.  D.,  218).     . 

Said  rule  19  also  provides  that  ^^  no  additional  evidence  upon  the 
merits  of  the  claim  should  be  filed  by  either  appellant  or  appellee  or 
considered  on  appeal,"  and  the  reason  for  this  is  found  in  rule  8, 
which  provides  that  all  material  evidence  must  first  be  passed  upon 
by  the  Bureau  of  Pensions. 

Appellant  having  assigned  no  specific  error  on  the  part  of  the 
bureau  and  none  appearing  upon  examination  of  the  evidence  and 
records,  said  action  is  affirmed. 


REIMBITRSEMBNT— IiAST  SICKNKSS   AND  BURIAIi— ACT  OF  MARCH  2» 

1895. 

Edith  A.  Clement  (mother). 

Under  the  act  of  March  2,  1895,  which  authorizes  reimbursement  for  the 
expenses  of  the  last  sickness  and  burial  of  a  dependent  mother  from  the 
accrued  pension  of  the  decendent  in  case  she  did  not  leave  sufficient  assets 
to  meet  such  expenses,  the  surviving  husband  of  such  deceased  pensioner 
is  not  entitled  to  reimbursement  for  such  expenses  paid  by  him,  or  for 
which  he  may  be  legally  liable.  (Digest  of  Decisions  of  Second  Comptroller 
of  the  Treasury,  vol.  3,  p.  275,  par.  1086,  and  p.  280,  par.  1086;  Decisions 
of  Comptroller  of  the  Treasury,  vol.  7,  p.  842.) 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

February  28^  1910, 

Edith  A.  Clement  was  a  pensioner  under  the  provisions  of  section 
4707,  Revised  Statutes,  as  amended  by  the  first  section  of  the  act  of 
June  27,  1890,  as  dependent  mother  of  Russ  B.  Clement,  deceased, 
who  served  during  the  war  with  Spain  as  a  private  in  Company  M, 
First  New  Hampshire  Volunteer  Infantry.  On  December  10,  1908, 
said  pensioner  died,  the  pension  that  had  accrued  on  her  certificate 
No.  491818  up  to  the  date  of  her  death  amounting  to  the  sum  of  $26.80. 

On  April  4, 1909,  Charles  H.  Clement  filed  a  claim  under  the  pro- 
visions of  the  act  of  March  2, 1895  (28  Stat.,  964),  for  reimbursement 
for  expense  of  the  last  sickness  and  burial  of  said  pensioner,  for  which 
he  alleged  he  was  legally  bound  and  had  no  means  or  resources 
with  which  to  liquidate  the  same,  and  that  the  pensioner  did  not 
leave  sufficient  assets  to  meet  such  expense. 
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This  claim  for  reimbursement  was  disallowed  on  July  8, 1909,  upon 
the  ground  that  the  claimant  was  the  husband  of  the  deceased  pen- 
sioner and,  as  such,  was  legally  bound  for  the  expenses  incurred 
during  her  last  sickness  and  burial,  and  was  not  entitled  to  reimburse- 
ment for  such  expenses  under  the  provisions  of  the  act  of  March  2, 
1895. 

From  this  action  the  present  appeal  was  taken  on  February  4, 1910. 

The  charges  for  which  reimbursement  is  claimed  in  this  case,  as 
represented  by  itemized  bills  filed  with  the  claim,  are  $4  for  physi- 
cian's service  during  last  sickness  and  an  undertaker's  bill  of  $01.50, 
amounting  to  a  total  of  $05.50. 

The  appellant  admits  that  these  charges  have  not  been  paid  or 
settled  in  any  way,  and  that  he,  as  husband  of  the  decedent,  is  legally 
responsible  for  their  payment ;  but  he  contends  that  as  he  is  totally 
without  means  or  resources  of  any  kind  with  which  to  pay  them,  the 
pension  that  had  accrued  on  the  certificate  of  the  pensioner  should  be 
paid  to  him  to  enable  him  to  discharge  said  obligation. 

The  act  of  March  2,  1895  (28  Stat.  L.,  964),  provides: 

♦  ♦  ♦  In  the  case  of  a  dependent  mother,  father,  sister,  or  brother,  no 
payment  whatsoever  of  their  accrued  pension  shaU  be  made  or  allowed  except 
so  much  as  may  be  necessary  to  reimburse  the  person  who  bore  the  expense  of 
their  last  sickness  and  burial,  if  they  did  not  leave  sufficient  assets  to  meet  such 
expense. 

It  is  apparent  that  the  admitted  facts  of  this  case  do  not  bring  the 
appellant  within  the  purview  of  the  foregoing  statute.  According 
to  his  own  statement  the  charges  and  expenses  incident  to  the  last 
sickness  and  burial  of  Ihe  decedent  have  not  been  borne  by  him,  have 
not  been  paid  by  anyone,  and,  up  to  the  present  time,  he  has  made  no 
expenditure  on  account  thereof  for  which  he  could  be  reimbursed,  there 
being  nothing  to  reimburse,  so  far  as  he  is  concerned.  As  a  matter  of 
fact,  as  the  case  now  stands,  the  only  parties  who  have  borne  the 
expenses  of  the  last  sickness  and  burial  of  the  decedent,  and  to  whom 
reimbursement  could  be  made,  are  the  persons  who  rendered  the  serv- 
ices for  which  bills  have  been  filed  and  which  represent  such  expenses. 

The  appellant  admits  his  legal  liability  as  the  husband  of  the  dece- 
dent for  said  expenses,  but  insists  that  he  is  without  means  or  re- 
sources of  any  kind  to  discharge  the  same.  At  the  time  his  services 
were  rendered  the  principal  creditor,  the  undertaker,  apparently  had 
confidence  that  the  appellant  was  able  to  pay  his  charges  for  the 
same,  since  he  was  willing  to  furnish  his  goods  and  services  on  credit, 
and  he  has  since  expressed  his  willingness  to  look  to  him  for  his  pay, 
for,  under  date  of  April  6, 1909,  he  stated  over  his  signature  that  "  I 
hold  Mr.  Charles  H.  Clement  responsible  for  this  bill.'' 

But  even  if  the  appellant  had  paid  and  liquidated  these  charges, 
had  actually  borne  the  expenses  of  the  last  sickness  and  burial  of  the 
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deceased  pensioner,  or  if  it  should  be  admitted,  for  the  sake  of  the 
argument,  that  the  facts  above  stated  place  him,  practically,  in  the 
same  position,  he  would,  as  the  husband  of  the  decedent,  have  no  title 
to  reimbursement  under  the  foregoing  provisions  of  the  act  of  March 
2,  1895.  * 

Prior  to  March  4,  1909,  the  adjudication  and  settlement  of  all 
claims  for  reimbursement  of  this  character  was  vested  in  the  Treasury 
Department,  and  the  rulings  and  decisions  of  the  accounting  officers 
of  that  Department,  whose  duty  it  was  to  pass  upon  and  decide  such 
claims,  should  be  followed  in  their  adjudication  and  settlement  by 
the  Bureau  of  Pensions  unless  weighty  and  controlling  reasons  appear 
to  the  contrary. 

On  June  25,  1901,  the  Comptroller  of  the  Treasury  held,  in  a 
precisely  similar  claim  to  the  present  one,  that  (syllabus) : 

IJDder  tbe  act  of  March  2,  1895,  wbich  authorizes  reimbursement  for  the 
expenses  of  the  last  sickness  and  burial  of  a  dependent  pensioner  from  the 
accrued  pension  of  tbe  decedent,  a  widower  is  not  entitled  to  reimbursement 
for  such  expenses  paid  by  him  for  his  deceased  wife. 

In  deciding  this  case  the  Comptroller  said : 

It  is  the  duty  of  the  husband  to  provide  his  wife  the  necessaries  of  life  while 
living  and  to  pay  her  reasonable  funeral  expenses  when  she  dies.  The  fact 
that  be  is  poor  and  that  she  is  a  pensioner  as  a  dependent  mother  does  not 
relieve  bim  of  bis  legal  obligation  as  her  husband.  He  may  not  be  able  to  dis- 
charge the  obligation  which  the  law  casts  upon  him  as  a  husband,  but  it  still 
exists ;  and  if  he  should  discharge  such  obligations  and  pay  tbe  expenses  of  the 
last  slclmess  and  burial  of  his  wife,  I  know  of  no  law  that  would  require  the 
Government  to  reimburse  him  because  he  had  paid  such  expense  and  discharged 
such  obligation. 

(Decisions  of  the  Comptroller  of  the  Treasury,  Vol.  VII,  page  842.) 

This  decision  followed  previous  rulings  of  the  second  comptroller 
construing  the  provisions  of  section  4718,  Revised  Statutes,  which  are 
identical,  in  this  jparticular,  with  those  of  the  act  of  March  2,  1895. 
(See  Digest  of  Decisions  of  Second  Comptroller,  vol.  3,  sees.  1066  and 
1086.) 

In  the  opinion  of  the  Department  this  appellant's  financial  condi- 
tion at  the  date  of  the  death  of  his  wife,  or  at  the  present  time,  is  not 
a  question  to  be  determined,  and  should  not  enter  into  the  considera- 
tion of  this  claim. 

In  view  of  the  foregoing  the  disallowance  of  this  claim  for  reim- 
bursement upon  the  ground  stated  was  sound  and  correct  in  law  and 
fact,  and  said  action  is  hereby  aflirmed. 
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marriaob-kew   tork— insane   person— void  able   marriaqe-* 

nullity  decree. 

Alice  Wiles  (widow). 

The  marriage  of  the  appellant  with  a  lunatic  in  New  York,  where  she  resides, 
being  by  the  law  of  that  State  voidable,  not  void  at  its  inception,  is  a 
marriage  de  jure»  and  upon  its  inception  her  pensionable  status  as  the 
widow  of  the  soldier  ceased,  and  having  ceased  is  not  revived  by  the  dis- 
solution of  said  marriage  by  a  decree  of  nullity,  or  of  divorce  save  as 
provided  by  the  act  of  March  3,  1901. 

Assistant  Secretary  Jesse  E.   Wilson  to  the  Commissioner  of 
Pensions^  March  28^  1910. 

Samuel  J.  Wiles,  deceased  May  19,  1899,  served  in  Company  G, 
Eighth  New  York  Volunteer  Cavalry,  civil  war.  He  and  the  appel- 
lant, Alice  Wiles,  were  married  February  5, 1871.  She  filed  May  31, 
1899,  a  claim  for  a  widow's  pension  under  the  act  of  June  27,  1890; 
it  was  approved  for  admission  August  4,  1899,  and  on  August  9, 
1899,  certificate  issued  to  allow  pension  in  the  claim  at  $8  per  month 
from  May  31, 1899,  date  of  filing.  Pension  was  paid  to  appellant  at 
the  rate  of  $8  per  month  to  December  1,  1902,  date  of  her  marriage 
to  Leroy  F,  Hall,  when  her  name  was  dropped  from  the  rolls. 

The  marriage  between  appellant  and  Leroy  F.  Hall  was  annulled 
by  decree  of  the  supreme  court  of  New  York  on  October  17,  1908,  at 
a  special  term  held  in  the  city  of  Binghamton,  county  of  Broome, 
State  of  New  York.  Appellant  filed  February  5,  1909,  a  claim  for 
restoration  of  pension  under  the  provisions  of  the  act  of  June  27, 
1890,  as  amended  by  the  act  of  May  9, 1900.  The  claim  was  rejected 
by  the  bureau  April  17,  1909,  on  the  ground  that  appellant  is  not 
now  the  widow  of  the  soldier — ^she  having  married  since  his  death 
Leroy  F.  Hall.    An  appeal  was  entered  April  26,  1909. 

In  proceedings  instituted  by  Leroy  F.  Hall  by  his  next  friend  his 
marriage  to  appellant  was  annulled  upon  a  finding  of  the  following 
facts:  That  at  the  time  the  marriage  was  contracted  said  Hall  was 
a  person  of  unsound  mind  and  a  lunatic,  had  been  of  unsound  mind 
continuously  since  said  marriage,  and  was  of  unsound  mind  at  the 
time  of  the  commencement  of  action  to  annul  the  marriage.  The 
decree  of  annulment  reads : 

Ordered,  adjudged,  and  decreed  that  the  marriage  between  the  plaintiff, 
Leroy  F.  Hall,  and  the  defendant,  Alice  C.  Hall,  be  and  the  same  is  declared 
void,  and  the  marriage  between  said  plaintiff  and  the  said  defendant  be,  and 
the  same  hereby  is,  annulled  from  the  date  of  this  judgment,  because  at  the 
time  of  said  marriage  the  said  plaintiff  was  a  lunatic  and  a  person  of  unsound 
mind  and  mentally  incompetent  to  enter  into  such  marriage  contract,  and  he 
has  been  such  lunatic  ever  since  and  now  is  such  lunatic.  And  that  the  parties 
plaintiff  and  defendant  are  hereby  freed  from  the  obligations  of  said  marriage. 
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Section  4,  article  1,  chapter  272,  Laws  of  New  York,  1896,  under 
the  heading  "  Voidable  marriages,"  provides  as  follows : 

A  marriage  Is  void  from  the  time  its  nullity  is  declared  by  a  court  of  compe- 
tent jurisdiction  if  either  party  thereto — 
1    •    •    • 

2.  Is  incapable  of  consenting  to  a  marriage  for  want  of  understanding. 

In  the  case  of  Jones  v.  Brinsmade  (183  N.  Y.,  258)  it  was  held 
by  the  court  of  appeals  that — 

Although  the  marriage  of  a  lunatic  is  voidable  and  becomes  Toid  only  upon 
a  decree  annulling  it,  the  status  of  the  parties  established  by  a  decree  of  nul- 
lity necessarily  relates  back  to  the  time  of  the  contract  of  marriage. 

The  question  before  the  court  in  the  cited  case  was  whether  a  wife 
who  is  plaintiff  in  proceedings  for  annulment  of  her  marriage  can  be 
allowed  alimony  pendente  lite. 

In  the  case  of  Gore  v.  Gore  (103  N.  Y.  App.,  74)  the  appellate 
division  of  the  supreme  court  held  that  such  plaintiff  can  be  allowed 
alimony.  In  the  course  of  its  decision  overruling  that  case,  the  court 
of  appeals  in  Jones  v.  Brinsmade,  supra,  said : 

The  learned  court  in  the  Gore  case  failed  to  appreciate  that  the  status  of 
the  parties  established  by  a  decree  of  nullity  necessarily  relates  back  to  the 
contract  of  marriage. 

It  will  be  observed  that  the  cited  statute  of  New  York  does  not 
declare  the  marriage  of  a  lunatic  valid  or  confer  upon  him  any  right 
to  marry ;  in  fact  the  statute  recites  his  incapacity  to  contract  a  mar- 
riage for  want  of  understanding.  Nor  does  the  statute  contemplate 
his  capacity  to  marry. 

At  common  law,  marriages  were  void  from  insanity,  idiocy,  nonage, 
or  the  like,  because  of  incapacity  to  contract — a  civil  impediment. 

Says  Mr.  Bishop  in  his  work  on  Marriage,  Divorce,  and  Separa- 
tion (vol.  1,  sec.  267) : 

The  rule  of  the  unwritten  law,  leaving  out  of  view  any  modifications  wrought 
by  our  statutes,  whereby  to  determine  what  marriages  are  void  and  what  are 
Toidable,  is  that  the  canonical  impediments,  such  as  consanguinity,  affinity, 
and  impotency,  render  the  marriage  voidable;  the  civil,  such  as  a  prior  mar- 
riage. Idiocy,  and  the  like,  usually  render  it  void. 

The  same  author,  in  treating  of  the  subject  of  "  Nullity  of  mar- 
riages "  from  insanity,  and  after  discussing  the  degree  and  kind  of 
insanity  that  would  incapacitate  a  person  to  contract,  and  the  test 
therefor,  states  (vol.  1,  sec.  622) : 

Subject  to  these  prellmlnr.ry  explanations,  which  concern  only  practical 
methods  and  the  judicial  discretion,  the  doctrine  is  clear,  overwhelming,  and 
almost  without  dissent  that  in  the  absence  of  any  affirmance  on  return  of 
mental  capacity  the  marriage  of  an  insane  person  is  in  such  sense  "void," 
that  its  invalidity  may  be  relied  upon  in  avoidance  of  it,  not  only  in  a  suit 
between  the  parties  to  set  it  aside  but  in  any  cause  between  the  same  parties. 
or  any  other,  wherein,  either  during  the  life  of  the  married  persons  or  afte#-lC 
wards,  it  is  judicially  called  in  question. 
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What  change  was  worked  in  the  common  law  by  the  New  York 
statute?  The  answer  is  pointed  out  in  Schouler  on  Husband  and 
Wife,  section  21,  which  reads  as  follows: 

Suits  of  nullity  brought  to  ascertain  the  facts  of  insanity  are  favored  by 
law  both  in  England  and  America ;  and  modern  legislation  discountenances  all 
collateral  disputes  involving  questions  so  painful  and  perplexing.  "Though 
marriage  with  nn  idiot  or  lunatic  be  absolutely  void,  and  no  sentence  of  avoid- 
ance be  absolutely  necessarj*,"  says  Chancellor  Kent,  "yet,  as  well  for  the 
sake  of  good  order  of  society  as  for  i)eace  of  mind  of  all  persons  concerned,  it 
is  expedient  that  the  nullity  of  the  marriage  should  be  ascertained  and  de- 
clared by  the  decree  of  a  court  of  competent  Jurisdiction."  In  many  States 
this  is  now  the  only  course  to  be  pursued,  such  marriages  being  treated  as 
voidable  and  not  void;  and  the  Insane  spouse  dying  before  proceedings  to 
dissolve  the  marriage  are  begun,  the  survivor  takes  all  the  benefits  of  a  valid 
marriage  accordingly.  (Citing  among  other  authorities  Stuckey  v.  Mathes,  31 
N.  Y.  Supr.,  461.) 

Says  Bishop,  in  commenting  on  statutes  declaring  the  marriage 
of  an  insane  person  to  be  void  from  the  time  its  nullity  is  declared 
by  a  court  of  competent  jurisdiction : 

The  apparent  meaning  of  this  provision  Is,  among  other  things,  that  if  a 
marriage  ceremony  Is  gone  through  with  while  one  of  the  parties  Is  insane, 
the  marriage  Is  good  until  dissolved.  It  transfers  the  woman's  property  to  the 
man,  abates  any  suit  pending  against  her,  takes  from  one  who  has  sued  the 
man  the  right  to  use  her  testimony  In  evidence,  and  so  of  all  other  consequence 
of  a  valid  marriage.     (See  \ol.  1,  sec.  640,  Marriage,  Divorce,  and  Separation.) 

That  such  is  the  effect  of  the  New  York  statutes  is  manifest  from 
its  provisions  alone.  The  particular  section  in  question  occurs  in 
those  statutes  under  the  heading  "  Voidable  marriages,"  and  by  its 
provisions  all  the  incidents  of  such  a  marriage  attach  to  the  marriage 
of  an  insane  person,  making  it  valid  until  avoided  by  a  court  of  com- 
petent jurisdiction,  as  are  voidable  marriages  because  of  impotency, 
etc.,  as  at  common  law. 

The  distinction  between  a  void  and  a  voidable  marriage,  on  author- 
ity herein  set  forth,  is  that  a  void  marriage  is  not  a  marriage  de  jure 
but  is  a  nullity,  and  no  rights  of  the  marriage  state  is  created  thereby; 
while  to  a  voidable  marriage  attach  all  the  incidents  of  a  valid  mar- 
riage, in  fact  is  a  marriage  de  jure — a  valid  marriage  until  avoided. 

Certainly  by  the  New  York  statutes  the  marriage  of  an  insane  per- 
son is  creative  of  no  more  perfect  marital  status  than  would  flow 
from  a  voidable  marriajge  and,  as  has  been  made  clear,  no  less.  As 
defined  by  Bishop — 

A  marriage  is  voidable  when  in  its  constitution  there  Is  an  imperfection  which 
can  be  Inquired  into  only  during  the  lives  of  both  parties  in  a  proeeedlng  to 
obtain  a  sentence  declaring  It  null.  Until  set  aside  it  Is  practically  valid ;  when 
set  aside  it  Is  rendered  void  from  the  beginning.  (Sec.  250,  vol.  1,  Marriage, 
Divorce,  and  Separation.) 

It  is  thought  that  in  the  light  of  the  foregoing  the  meaning  of  the 
court  of  appeals  in  Jones  r,  Brinsmade,  supra,  is  apparent  when  it 
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said  that — the  voidable  marriage  of  a  lunatic,  becoming  void  upon 
decree,  the  status  of  the  parties  "  necessarily  relates  back  to  the  con- 
tract of  marriage." 

The  appellant's  marriage  with  Leroy  F.  Hall  was  a  voidable  mar- 
riage, not  void  at  its  inception — was  a  valid  marriage  until  avoided, 
and  during  the  period  of  its  validity  she  was  the  wife  of  Hall — not 
the  widow  of  the  soldier ;  she  became  the  wife  of  Hall  by  a  marriage 
de  jure,  and  remained  his  wife  until  her  status  as  such  was  terminated 
by  decree  of  a  court  of  competent  jurisdiction.  During  the  period 
of  such  marital  relation  she  was  not  the  widow  of  the  soldier.  Pen- 
sion could  be  paid  her  only  while  her  widowhood  contmued;  upon 
cessation  of  her  widowhood  by  her  marriage  de  jure  her  right  to 
pension  ceased. 

So,  considering  that  appellant's  marriage  with  Hall  was  voidable 
and  has  been  declared  void  and  annulled  by  decree,  she  has  no  title 
to  pension  for  the  above-stated  reasons.  The  act  of  the  Government 
in  ceasing  to  pay  her  pension  and  dropping  her  name  from  the  rolls 
because  of  her  remarriage  was  not  without  authority  of  law.  On 
the  contrary,  it- was  done  pursuant  to  the  very  terms  of  the  act  by 
which  a  grant  of  pension  was  made  to  appellant  and  upon  facts 
fully  warranting  it ;  having  been  legally  done,  it  ever  remains  legal. 
Nor  is  it  contended  that  there  was  no  marriage,  nor  that  the  drop- 
ping of  her  name  from  the  rolls  was  not  pursuant  to  law.  The 
contention  which  is  made,  in  effect,  is  that  now  another  condition 
of  facts  exists;  that  appellant's  marriage  was  voidable,  has  been 
annulled  and  declared  void,  and  now  is  void  from  its  inception.  It 
will  be  observed,  this  being  true,  it  does  not  follow  that  the  mar- 
riage was  always  void;  it  must  once  have  been  voidable,  otherwise 
there  could  have  been  nothing  to  annul.  There  must  have  been  a 
subsisting  marriage.  Thus  the  conclusion  is  irresistible  that  if 
appellant  now  has  title  to  pension  it  is  by  a  revival  of  her  former 
right  to  pension  arid  in  this  way  only.  Such  revival  could  come  into 
existence  through  her  title  to  pension  having  ceased  and  later  becom- 
ing revived  and  vesting  in  her — ceased  when  she  remarried,  and 
revived  and  vested  in  her  again  when  her  marriage  was  annulled. 
But  there  can  be  a  revival  and  revesting  of  title  to  pension  in  a 
widow  only  under  a  statute  so  providing,  and  no  provision  with 
such  effect  can  be  found  in  the  pension  laws  save  in  the  case  of  a 
widow  who  was  the  wife  of  a  soldier  while  he  was  serving  in  a  war, 
as  provided  by  the  act  of  March  3,  1901.  In  the  absence  of  such 
provision,  there  is  no  authority  for  making  further  payment  of  pen- 
sion to  a  widow  who  is  a  pensioner  when  she  has  remarried ;  for  the 
title  to  pension  of  such  widow  ceases  upon  her  remarriage,  whether 
her  marriage  is  a  valid  or  voidable  one,  and  does  not  revive,  either 
because  her  valid  marriage  has  been  dissolved  by  a  decree  of  divorce, 

uiymzeu  uy  x.-jv^' v^'pc  iv^ 


218  DECISIONS  RELATING  TO  PENSIONS. 

save  as  provided  by  the  act  of  March  3,  1901  (to  whose  benefits  this 
appellant  is  not  entitled),  or  because  her  voidable  marriage  has 
become  void  by  decree  of  annulment. 

Query  may  be  made  as  to  what  is  the  appellant's  status — whether 
a  widow,  wife,  or  a  divorcee.  Perhaps,  in  the  sense  that  a  decree 
of  nullity  is  spoken  of  somewhat  loosely  as  a  divorce,  the  term 
"divorcee"  in  such  a  sense  may  appropriately  be  iised  to  express 
appellant's  status.  But  it  is  not  understood  in  what  way  the  use 
of  any  word  would  work  a  change  in  her  rights  under  the  pension 
law,  as  the  word  "  widow  "  occurring  in  these  laws  designates  "  a 
woman  who  has  lost  her  husband  (the  soldier)  by  death  and  remains 
unmarried"  (see  Mary  K.  Hendrix,  18  P.  D.,  13  text),  and  unless 
this  appellant  has  remained  unmarried  she  is  not  such  widow.  That 
she  has  remarried  and  by  that  marriage  was  a  wife  de  jure  with 
all  the  rights  of  a  wife  during  her  coverture  is  evident  in  law  and 
fact.  Her  pensionable  status  having  ceased  by  reason  of  such 
marriage  can  not  be  revived  by  its  dissolution  either  by  decree  of 
nullity  or  of  divorce- 
Action  affirmed. 

marriage-iowa-impediment-  proof-cohabitation  aftbr  rb- 
moval  of  impediment. 

Eveline  Prosser  (widow). 

This  claimant,  E^-ellne,  was  first  married  in  March,  1860,  to  Edward  W.  Brad- 
fleld,  and  lived  with  him  as  his  wife  in  the  State  of  Iowa  until  November, 
1861,  when  he  enlisted  in  the  army,  and  served  therein  until  he  was  dis- 
charged in  June,  18G2.  Bradfield  did  not  return  to  the  claimant  in  Iowa, 
and  their  marital  relations  were  never  resumed,  nor  was  their  marriage 
ever  dissolved  by  divorce.  In  December,  1864,  Eveline  was  married  to 
Carlos  B.  Prosser  and  lived  with  him  continuously  thereafter  as  his  wife, 
in  the  State  of  Iowa,  until  his  death  in  July,  1906.  Bradfield  also  remarried 
in  August,  1866,  one  Eleanor  Willjiusou,  in  the  State  of  Michigan,  and 
lived  with  her  as  his  wife  in  that  State  until  his  death  in  July,  1886.  The 
evidence  shows  that  within  a  short  time  after  her  marriage  to,  Prosser 
Eveline  had  personal  knowledge  that  her  first  husband,  Bradfield,  was 
living. 

Section  3151  of  the  Code  of  Iowa  of  1897  (section  2201  of  the  Code  of  1873) 
provides  that  a  marriage  between  i>arties  either  of  whom  has  a  husband  or 
wife  living  is  void,  "  but,  if  the  parties  live  and  cohabit  together  after  the 
death  or  divorce  of  the  former  husband  or  wife,  such  marriage  shall  be 
valid." 

Held,  That  the  continuous  cohabitation  of  Eveline  and  Prosser  as  husband  and 
wife  for  twenty  years  in  the  State  of  Iowa  after  the  removal  of  the  im- 
pediment to  their  lawful  marriage  by  the  death  of  Bradfield  in  July,  1886, 
with  every  indicia  of  matrimony  and  matrimonial  intent,  is  sufficient  under 
and  by  virtue  of  said  statute  to  constitute  their  relation  that  of  lawful  mat- 
rimony from  and  after  that  date,  and  their  marriage  valid  under  the  law  of 
that  State,  and  she  is  entitled  to  recognition  under  the  pension  laws  as  the 
widow  of  Prosser. 
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Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

April  9,  1910. 

Eveline  Prosser  filed  in  the  Bureau  of  Pensions  on  September  11, 
1909,  an  application  for  pension  under  the  act  of  April  19,  1908,  as 
widow  of  Carlos  B.  Prosser,  who  served  during  the  late  civil  war  as 
a  private  in  Company  F,  Forty-fourth  Iowa  Volunteer  Infantry, 
from  May  24,  to  September  15,  1864,  alleging  the  military  service  of 
the  soldier,  as  aforesaid,  his  honorable  discharge  therefrom,  her  mar- 
riage to  him  on  December  10,  1864,  and  his  death  on  July  2,  1906, 
leaving  her  as  his  lawful  widow  surviving. 

This  claim  for  widow's  pension  was  rejected  on  November  9,  1909, 
upon  the  ground  that  claimant  had  no  title  to  pension  under  the  law 
as  the  lawful  widow  of  the  deceased  soldier,  for  the  reason  that  at 
the  date  of  her  attempted  marriage  to  him  she  had  a  husband  living, 
to  whom  she  had  been  lawfully  married,  from  whom  she  was  never 
divorced,  and  who  survived  until  July  28,  1886. 

From  this  action  the  present  appeal  was  taken  on  November  13, 
1909. 

The  facts  shown  by  the  evidence  in  this  case  and  concerning  which 
there  is  no  dispute,  are  as  follows : 

The  appellant,  under  the  name  of  Eveline  Bradfield,  was  duly  mar- 
ried by  ceremony  to  the  deceased  soldier  Carlos  B.  Prosser  in  Jones 
County,  Iowa,  on  December  10,  1864,  and  they  thereafter  continu- 
ously lived  and  cohabited  as  husband  and  wife  in  that  State  from  that 
date  until  the  soldier's  death,  which  is  shown  to  have  occurred  on 
July  2,  1906,  a  period  of  forty-one  years  and  nearly  seven  months, 
several  children  being  born  to  them  of  said  marriage. 

The  soldier  had  never  been  previously  married,  but  the  appellant 
had  been  married  by  ceremony,  on  March  31,  1860,  under  her  maiden 
name  of  Julia  Eveline  Cutler,  in  Rock  Island  County,  III.,  to  one 
Edward  W.  Bradfield.  She  lived  with  Bradfield  as  his  wife  in  Jones 
County,  Iowa,  from  said  date  until  November  6,  1861,  when  he  en- 
listed in  Company  H,  Fourteenth  Iowa  Volunteer  Infantry,  and 
served  therein  until  June  29,  1862,  when  he  was  discharged.  After 
his  discharge  Bradfield  did  not  return  to  the  appellant  in  Iowa,  nor 
does  the  evidence  indicate  that  he  then  communicated  with  her,  but 
went  to  Kent  County,  Mich.,  where  his  father  resided,  and  where  he 
remained,  and  never  afterwards  resumed  marital  relations  with  her. 
On  August  6,  1866,  Bradfield  was  ceremonially  married  in  Kent 
County,  Mich.,  to  Eleanor  J.  Wilkinson,  and  lived  with  her  there  as 
his  wife  until  his  death  on  July  28,  1886.  The  evidence  affirmatively 
shows  that  the  first  marriage  of  Bradfield  to  this  appellant,  Eveline, 
was  never  dissolved  by  divorce. 

After  Bradfield's  death  his  second  wife,  Eleanor,  applied  for  pem- 
sion  as  his  widow  in  October,  1890,  and  after  an  exhaustivi^raa 
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thorough  special  examination,  which  developed  all  the  material  facts 
in  the  case,  her  claim  was  rejected  in  October,  1898,  upon  the  ground 
that  she  had  never  been  lawfully  married  to  Bradfield  and  was  not 
his  pensionable  widow,  for  the  reason  that  at  the  time  of  her  at- 
tempted marriage  to  him  he  was  lawfully  married  to  this  appellant, 
Eveline;  that  said  marriage  had  never  been  dissolved  by  divorce; 
and  that  Eveline  had  survived  him. 

In  the  present  claim  of  this  appellant  as  the  widow  of  Prosser  she 
makes  the  following  sworn  statement : 

Prior  to  my  marriage  to  Carlos  B.  Prosser  I  was  married  to  Ed^yard  Brad- 
field,  who  Was  a  soldier  In  the  late  war  of  the  rebellion,  who  bad  not  been 
heard  from  since  the  war  and  was  reported  as  being  among  the  missing  at  the 
close  of  the  war. 

That  this  statement  was  not  altogether  ingenuous,  to  say  the  least, 
is  clearly  shown  by  appellant's  own  sworn  testimony,  given  before  a 
special  examiner  in  August,  1898,  during  the  investigation  of  the 
claim  of  Eleanor  as  the  widow  of  Bradfield. 

She  then  stated  that  at  the  time  she  married  Prosser  she  supposed 
her  former  husband  was  dead,  and,  in  the  opinion  of  the  Department, 
the  evidence  tends  to  bear  out  the  truth  of  this  statement,  for  it  ap- 
pears from  the  testimony  of  Bradfield's  brothers  and  other  relatives 
that  some  time  in  the  year  1803,  or  the  first  part  of  1864,  some  months, 
at  all  events,  before  her  marriage  to  Prosser,  in  December,  1864, 
Eveline,  accompanied  by  her  child,  born  of  her  marriage  to  Bradfield, 
came  to  the  home  of  Bradfield's  father,  in  Kent  County,  Mich.,  at  a 
time  when  Bradfield  was  temporarily  absent  in  Detroit,  seeking  him 
and  claiming  to  be  his  wife,  and  that  she  was  not  received  as  such 
or  her  story  believed  by  Bradfield's  parents  and  other  members  of 
his  family,  who  thought  she  was  an  adventuress  and  a  woman  of 
bad  character  and  sent  her  away  in  a  few  days  and  before  Bradfield's 
return  home  or  before  she  had  an  opportunity  to  see  him,  the  infer- 
ence from  the  circumstances  and  the  statements  made  being  exceed- 
ingly strong  that,  in  order  to  get  rid  of  her,  she  was  led  to  believe 
that  Bradfield  was  dead.  She  admitted,  however,  that  within  a  few 
months  after  her  marriage  to  Prosser  she  learned  that  her  former 
husband,  Bradfield,  was  living,  and  she  acknowledged  the  genuine- 
ness and  authorship  of  a  letter  written  by  her  in  reply  to  one  from 
Bradfield  and  dated  April  11,  1865,  which  had  been  found  by  his 
second  wife,  Eleanor,  among  Bradfield's  effects. 

In  this  letter  she  speaks  of  the  delay  in  hearing  from  him,  tells 
him  of  her  marriage  to  Prosser  about  four  months  previously,  and 
that  he  was  now  at  liberty  to  get  married  again,  and  also  gives 
him  information  about  their  child. 

Although  it  is  more  than  probable  that  at  the  time  of  her  mar- 
riage to  Prosser  this  appellant,  as  she  says,  acted  in  good  faith  under 
an  apparently  well-grounded  belief  that  her  former  husband,  Brad- 
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field,  was  dead,  it  is  entirely  clear  that  from  April  11, 1865,  the  date 
of  the  letter  above  mentioned,  she  was  fully  aware  that  he  was  alive 
and  that  her  relations  with  Prosser  were  not  those  of  lawful  matri- 
mony. 

The  marriage  of  the  appellant  to  Bradfield  never  having  been  dis- 
solved by  divorce,  she  was,  and  continued  to  be,  his  lawful  wife  up 
to  his  death  in  1886,  and  both  her  subsequent  marriage  to  Prosser, 
and  that  of  Bradfield  to  Eleanor  were  unquestionably  null  and  void. 
The  union  and  relations  of  the  appellant  and  Prosser  were,  neces- 
sarily, unlawful  and  illicit  at  their  inception  and  so  remained  until 
the  removal  of  the  impediment  to  their  lawful  marriage  by  the  death 
of  her  former  husband.  It  does  not  appear  from  the  evidence  that 
any  formal  marriage  ceremony  between  the  appellant  and  Prosser 
was  ever  performed  subsequent  to  the  death  of  Bradfield,  but  it  doSs 
appear  that  they  lived  and  cohabited  together  as  husband  and  wife 
for  twenty  years  after  that  event  under  every  outward  form  and 
indicia  of  lawful  marriage;  that  they  recognized  and  acknowledged 
each  other  as  husband  and  wife  continuously  until  the  dissolution  of 
their  relations  by  the  death  of  Prosser,  and  were  so  regarded  and 
recognized  by  the  community  in  which  they  resided. 

Under  this  state  of  facts  the  only  question  left  for  determination 
is  whether,  under  the  law  of  Iowa,  where  the  appellant  and  Prosser 
resided  during  the  entire  period  of  their  association,  their  continued 
cohabitation  and  living  together  as  husband  and  wife  was  sufficient 
to  render  their  relations  lawful  and  their  marriage  a  valid  one  after 
the  date  bf  the  removal  of  the  impediment  to  their  lawful  union. 

Section  3151  of  the  Code  of  Iowa  of  1897  (first  enacted  as  section 
2201  of  the  Code  of  1873)  provides  as  follows: 

A  marriage  between  persons  prohibited  by  law,  or  between  persons  either  of 
whom  has  a  husband  or  wife  living,  is  void ;  but,  if  the  parties  live  and  cohabit 
together  after  the  death  or  divorce  of  the  former  husband  or  wife,  such  marriage 
shall  be  valid. 

A  careful  search  of  the  reported  decisions  of  the  courts  of  Iowa  fails 
to  disclose  that  said  section  of  the  code  has  been  judicially  construed, 
or  the  question  presented  for  determination  in  this  case  passed  upon. 
In  the  case  of  Barnes  v.  Barnes  (90  Iowa,  282),  decided  in  1894,  the 
supreme  court  of  Iowa  did  say : 

We  are  strongly  inclined  to  the  belief  that  plaintiffs  marriage  to  Barnes  was 
not  in  good  faith;  that  their  relations  were  unlawful  and  Illicit,  and  therefore  a 
subsequent  marriage  after  the  death  of  Weidman  can  not  be  presumed.  It  is 
surely  not  the  purpose  of  the  law  to  sanction  the  cohabitation  of  those  who  go 
together  under  the  form  of  marriage,  knowing  that  they  are  legally  disqualified, 
by  presuming  a  legal  marriage  from  continued  cohabitation  after  the  removal  of 
the  impediment  to  the  legal  marriage. 

This  decision,  however,  can  not  be  considered  as  a  construction  of 
said  section  3151  of  the  Iowa  Code,  or  as  having  any  relation  theretoyj^ 
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for  the  very  potent  reason  that  the  facts  with  which  the  court  was 
dealing  existed  prior  to  the  enactment  of  said  section,  and  the  court 
was  pronouncing  what  the  law  was  prior  to  1873,  when  it  was  adopted, 
and  therefore  made  no  reference  whatever  to  said  section  in  deciding 
said  case.  This  clearly  appears  from  the  statement  of  the  court  that 
the  parties  contending  for  the  legality  of  the  subsequent  marriage  in 
that  case  relied  upon  the  holding  in  the  case  of  Blanchard  v.  Lambert 
(43  Iowa,  228)  in  support  of  their  position  that  cohabitation  subse- 
quent to  the  removal  of  the  impediment  to  marriage  validated  the 
relation  and  made  a  good  marriage — a  holding  long  antedating  the 
enactment  of  said  section. 

In  the  Barnes  case  the  court  based  its  decision  largely  upon  the  facts 
that  not  only  did  the  parties  to  the  second  marriage  enter  upon  it  with 
ftiU  knowledge  of  its  unlawful  and  meretricious  character,  but  that 
their  relations  and  cohabitation  subsequent  to  the  removal  of  the  im- 
pediment to  lawful  marriage  were  not  characterized  by  good  faith 
and  indicative  of  matrimonial  intent,  the  second  husband  being 
abandoned  by  the  wife ;  a  very  different  state  of  facts  from  that  pre- 
sented by  the  evidence  in  the  present  case. 

It  undoubtedly  should  be  presumed  that  it  was  not  the  intention  of 
said  section  of  the  Iowa  Code  to  legalize  and  validate  a  mere  licentious 
and  illicit  connection,  where  parties  were  cohabiting  merely  as 
mistress  and  paramour  and  without  matrimonial  purpose  or  intent, 
in  a  mere  state  of  concubinage,  but  such  are  not,  in  the  opinion  of  the 
Department,  the  facts  in  this  case.  It  is  true  that  from  the  time, 
after  her  marriage  to  Prosser,  this  appellant  learned  that  her  first  hus- 
band, Bradfield,  was  living  she  must  be  charged  with  the  knowledge 
that  her  relations  with  Prosser  were  unlawful  and  meretricious,  but 
the  Department  thinks  that  she  is  clearly  entitled  from  the  evidence 
to  the  presumption  that  she  entered  on  said  relation  in  good  faith, 
believing  at  the  time  that  she  had  the  legal  right  to  marry  Prosser, 
and  that  she  did  so  with  matrimonial  intent.  Even  after  she  learned 
that  her  relations  with  him  were  unlawful,  it  can  not  be  said  that  she 
continued  to  live  with  him  with  the  intention  to  be  his  mistress  and 
not  his  wife,  that  her  ideas  and  intention,  however  mistaken,  were  not 
matrimonial.  After  the  removal  of  the  impediment  to  marriage  with 
Prosser  by  the  death  of  Bradfield,  the  association  and  cohabitation  of 
these  parties,  although  no  formal  marriage  ceremony  was  celebrated 
between  them,  were  unquestionably  such  as  indicated  that  they  under- 
stood and  believed  that  they  were  living  in  a  state  of  lawful  matri- 
mony and  not  concubinage ;  that  they  regarded  themselves  as  husband 
and  wife  and  not  as  mistress  and  paramour  can  not  be  doubted. 
They  so  treated  and  recognized  each  other,  were  so  recognized  by 
others,  and  raised  a  family  of  children  to  whom  the  husband,  Prosser, 
gave  his  name,  and  who  were  recognized  as  their  legitimate  oflfspring, 
and  maintained  that  relation  for  twenty  years  until  it  was  seyer^^^ 
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death.  Under  these  circumstances  the  Department  is  of  the  opinion 
that  it  can  not  be  said  that  the  cohabitation  of  these  parties  subsequent 
to  the  removal  of  the  impediment  to  their  lawful  union  was  not  with 
matrimonial  intent  and  in  good  faith. 

The  language  of  section  3151  of  the  Iowa  Code  is  plain,  express, 
and  explicit,  and  seems  to  fully  cover  and  apply  to  the  facts  of  this 
case.  This  appellant  married  Prosser  when  she  had  a  husband  liv- 
ing, but  they  lived  and  cohabited  together  after  the  death  of  her 
former  husband  for  twenty  years,  and  said  statute  says  "  such  mar- 
riage shall  be  valid." 

In  the  absence  of  any  authoritative  judicial  construction  of  said 
statute  by  the  courts  of  Iowa,  this  Department  does  not  believe  that 
it  is  authorized  to  give  it  any  other  meaning  or  intent  than  that 
plainly  conveyed  by  the  language  therein  used,  and,  in  accordance 
with  said  meaning,  it  can  not  be  doubted  that  the  marriage  of  this 
appellant  and  Prosser  would  be  a  valid  marriage  in  the  State  of  Iowa. 

The  rejection  of  appellant's  claim  for  pension  as  the  widow  of  the 
deceased  soldier  Prosser  upon  the  ground  stated  is,  therefore,  hereby 
reversed  and  set  aside,  and  you  are  directed  to  reopen  and  readjudi- 
cate  said  claim  on  its  merits,  recognizing  and  accepting  appellant 
as  the  lawful  widow  of  the  soldier  for  pensionable  purposes. 


dbsertion'-act  of  march  8,  1899— minor— dbcrzie  for  support- 
division  of  pension. 

Blair  v.  Belk. 

1.  A  father  is  primarily  responsible  for  the  maintenance  of  his  minor  child, 

and  when,  throngh  his  own  fault,  he  is  deprlyed  of  its  custody,  his  liability 
in  that  regard  is  not  discharged,  and  his  failure  to  contribute,  when  judi- 
cially ordered  so  to  do,  is  evidence  of  his  intent  to  neglect,  abandon,  and 
desert  the  child. 

2.  No  Judicial  decree  can  estop  or  deprive  a  legitimate  minor  child  of  the  right 

to  prosecute  his  or  her  claim  to  one-half  the  pension  of  the  father  who 
has  deserted  the  said  child. 

3.  The  fact  that  the  allowance  of  the  claim  may  so  reduce  the  means  of  the 

pensioner  as  to  render  him  unable  to  comply  with  the  order  of  the  court  is 
no  reason  for  rejecting  the  claim,  and  the  remedy  of  the  pensioner  is  in 
the  court  rendering  the  decree. 

4.  A  minor  child  is  neither  required  to  allege  or  prove  necessitous  circum- 

stances by  the  terms  of  the  act  of  March  3,  1899. 

5.  No  valid  or  satisfactory  reason  appears  for  ordering  a  special  examination 

in  this  case,  or  for  reversing  or  modifying  the  bureau  action. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

April  30,  1910. 

Mr.  William  T.  Belk,  late  private.  Company  G,  Third  Kentucky 
Infantry,  and  a  pensioner  at  $12   a  month  under  certificate  S^lc 
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533,797,  by  L.  G.  Campbell,  esq.,  his  attorney,  appealed  March  8, 
1910,  from  the  bureau  action  of  January  3,  1910,  wherein  the  appli- 
cation of  Sarah  G.  Blair,  as  guardian  of  Polly  A.  Belk,  a  minor  child 
of  pensioner,  for  one-half  his  pension,  was  allowed  upon  the  ground 
that  he  had  deserted  her,  she  being  his  legitimate  minor  child,  under 
16  years  of  age.  Division  of  pension  to  commence  from  May  4,  1909. 
The  appeal  contends : 

First,  that  the  bureau  erred  in  holding  that  pensioner  deserted  said  minor, 
when  the  proof  shows  that,  by  a  decree  of  the  Russell  County  circuit  court  of 
Kentucl£y,  the  custody  of  said  child  was  awarded  to  the  mother,  the  appellee 
and  guardian  herein,  and  that  said  de<'ree  is  in  full  force  and  effect ;  that  he 
was  required  by  Siiid  decree  to  pay  $2  per  month  toward  the  support  of  said 
child,  and  that  it  was  **  prejudicial  error  to  the  substantial  rights  of  appellant, 
under  said  record  and  judgment  of  the  Russell  County  circuit  court,  for  the 
Commissioner  of  Pensions  to  make  any  finding  or  to  in  any  way  reduce  the 
means  available,  the  pension  of  $12  i>er  month,  to  meet  or  pay  said  $2  \yer  mouth, 
as  ordered  and  decreed  by  said  court,  thus  placing  him  in  a  position  of  con- 
tempt of  said  court." 

Second.  That  it  is  and  was  prejudicial  error  to  appellant's  rights  in  this 
case  for  the  Commissioner  of  Pensions  to  in  any  manner  find  from  the  records 
and  i)roof  on  file  (or  to  consider  any  oral  proof)  not  found  in  the  divorcement 
proceedings  on  file  in  the  Russell  County  circuit  court  in  which  the  judgment 
and  decree  were  made  allowing  the  ap{)ellant  the  care  and  custody  of  the 
minor  child  for  whose  benefit  this  case  was  allowed,  or  to  find  from  any  such 
proof  "that  appellant  has  deserted  said  child,"  so  as  to  modify,  or  aid,  or 
limit  the 'said  judgment  and  decree — said  findings  being  an  Invasion  of  the 
jurisdiction  of  the  court  of  chancery  under  the  constitution  and  statutory  laws 
of  the  State  of  Kentuclsy;  that  such  finding  on  the  part  of  the  Commissioner 
of  Pensions  is  and  was  an  invasion  of  the  api)ellant's  rights  to  appeal  his  case 
from  said  judgment  and  decree  to  the  court  of  api>eals  of  Kentucky  for  the 
errors  therein  as  the  laws  provldetl  In  his  behalf. 

Third.  That  the  said  findings  are  erroneous  and  prejudicial  to  appellant's 
substantial  rights,  because  the  proof  falls  to  show  that  he  deserted  said  child 
at  all.  or  that  said  child  was  or  Is  in  "necessitous  circumstances,"  as  the  said 
act  of  March  3,  1S99.  provides,  said  child  being  decreed  to  the  custody  of  its 
mother  (appellee  guardian  now),  and  said  findings  are  contrary  to  both  the  law 
and  the  facts  In  the  record. 

Fourth.  That  the  commissioner's  said  findings  are  erroneous,  because  it  Is  In 
behalf  of  appellee  (guardian),  who  is  by  the  judgment  and  decree  made  in  the 
divorcement  proceedings  between  her  and  this  api^ellant  In  an  action  in  the 
circuit  court  of  Russell  County,  which  had  jurisdiction  In  the  case  to  make  such 
a  decree,  and  she  being  beneficiary  under  said  judgment  and  decree,  she  Is 
*'  estopped  "  to  prosecute  any  claim  In  any  other  court,^  or  any  department  of 
adjudication  touching  the  matters  put  In  Issue  In  said  action. 

For  these  reasons  and  grounds,  as  above  set  out,  he  asks  that  this  said  order 
and  findings  be  reversed  and  the  appellee's  declaration  be  dismissed,  and  he  be 
restored  to  his  rights  under  his  original  pension  certificate. 

No  appearance  has  been  entered  by  appellee. 

It  appears  from  the  evidence  that  claimant  and  pensioner  were 
married  in  Adams  County,  Ky.,  December  18,  18D3,  and  that  during 
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their  cohabitation  as  husband  and  wife  the  child,  Polly  A.,  was 
born  at  Greensburg,  Ky.,  November  8, 1897. 

On  October  20,  1905,  the  following  decree  was  rendered  in  the 
Russell  County  circuit  court,  Kentucky ; 

Sakah  G.  Belk,  PLAINTITF,! 

V,  [  Judgment 

W.  T.  Belk,  defendant.    J 

This  cause  was  submitted  for  trial  and  judgment  upon  the  pleadings  and  - 
depositions  on  file  and  the  court  being  advised  is  of  the  opinion  and  so  adjudged 
that  the  plain tifif  herein  has  manifested  her  right  to  the  relief  sought  in  her 
petition.  She  is  therefore  adjudged  to  be  divorced  from  the  plaintiff  and  re- 
stored to  all  the  rights  and  privileges  of  an  unmarried  woman.  She  is  adjudged 
to  have  the  care  and  custody  of  their  little  girl  *'  Polly  "  subject  to  the  right 
of  the  defendant  to  visit  her  or  she  visit  him  at  all  reasonable  times.  The 
defendant  is  adjudged  to  have  the  custody  of  their  boy  "  Logan "  subject  to 
the  same  restrictions  of  plaintifif  as  to  visits,  etc.  Defendant  is  adjudged  to 
pay  the  costs  of  this  action,  including  an  attorney's  fee  of  $10  to  J.  N.  Meadows, 
for  prosecuting  this  suit.  The  defendant  is  adjudged  to  pay  the  plaintiff  for 
the  clothing  of  the  little  girl  "  Polly "  the  sum  of  $2  per  month,  to  be  paid 
quarterly,  the  custody  of  the  children  and  the  allowance  to  the  little  girl  the 
court  reserves  the  right  to  alter  or  change  hereafter  as  the  facts  may  demand. 
This  case  Is  now  stricken  from  this  court's  dockets. 

H.  C.  Bakeb,  Judge. 

It  further  appears  that  pensioner,  the  defendant  in  the  above- 
entitled  suit,  failed  to  pay  the  $2  per  month,  as  ordered  by  the  court, 
but  that  from  the  date  of  said  decree  to  the  time  of  filing  the  appli- 
cation herein,  he  had  at  various  times  and  in  various  sums  paid  about 
$19.  It  is  not  contended  that  pensioner  was  unable  to  comply  with 
the  order  of  the  court.  In  a  communication  to  the  bureau,  dated  De- 
cember 14,  1909,  pensioner  stated:  "I  have  been  paying  judgment 
from  the  day  it  was  rendered  until  you  took  my  means  of  paying 
from  me." 

On  November  9,  1909,  he  wrote  that  he  desired  to  withdraw  his 
defense.  On  November  10,  1909,  pensioner  wrote  that  he  desired  to 
stop  further  litigation  by  complying  with  the  judgment  rendered 
against  him,  "  by  paying  to  Polly  A.  Belk  $2  per  month." 

On  December  10,  1909,  he  stated  in  another  letter  to  the  bureau 
that  he  had  sent  the  guardian  $6  in  cash,  with  a  receipt  for  same,  as 
three  months'  pay  toward  clothing  the  child  Polly,  but  which  the 
guardian  refused. 

These  admissions  on  the  part  of  the  pensioner  indicate  that  he  had 
not  complied  with  the  court's  order,  and  that  he  was  able  to  do  so, 
notwithstanding  one-half  of  his  pension  had  been  suspended  pending 
a  determination  of  the  question  of  title  thereto. 

A  father,  being  of  sufficient  ability,  is  primarily  liable  for  the 
maintenance  of  his  minor  child,  and  when,  through  his  own  fault,  he 
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is  deprived  of  its  custody  his  liability  in  that  regard  is  not  dis- 
charged, although  the  rule  is  otherwise  when  he  is  deprived  of  its 
custody  through  the  wrongful  act  of  the  wife,  who  voluntarily  as- 
sumes exclusive  care,  custody,  and  control  of  the  child,  as  in  the  case 
of  Busick  V.  Busick  (13  P.  D.,  143).  See  departmental  decision  of 
May  28, 1903,  in  the  case  of  Dunn  v.  Dunn  (Ibid.,  422,  424). 
As  stated  by  Schouler  on  Domestic  Relations,  paragraph  237  : 

But  a  father  as  against  the  pubUc  and  his  childreD  can  not,  it  is  weH 
settled,  e8cai)e  the  duty  of  providing  for  the  children's  support,  even  if  remain- 
ing with  their  mother  after  divorce. 

It  is  the  legal  duty  of  the  parent  to  provide  for  the  maintenance 
of  his  minor  child.  Such  is  the  rule  of  the  common  law  and  the 
American  statute,  and  his  failure  to  contribute  when  judicially 
ordered  so  to  do  is  evidence,  at  least  prima  facie,  of  his  intent  to 
neglect,  abandon,  and  desert  said  child. 

So  also  the  minor  is  not  estopped  by  the  decree  of  the  Russell 
County  circuit  court.  No  judicial  decree,  order,  or  judgment  can 
estop  or  deprive  a  legitimate  minor  child  of  the  right  to  prosecute, 
through  his  or  her  guardian,  his  or  her  claim  for  one-half  the  pen- 
sion of  the  father  who  has  deserted  said  child. 

The  fact  that  the  allowance  of  the  claim  may  reduce  the  means  of 
the  pensioner,  which  would  enable  him  to  comply  with  the  order  of 
the  court,  is  no  reason  for  rejecting  the  claim  or  reversing  the  bureau 
action,  as  the  remedy  of  the  pensioner  is  in  the  court  which  rendered 
the  decree,  and  which  court  has  the  power  and  right  upon  a  proper 
showing,  to  modify  or  vacate  the  action  as  right  and  justice  may 
require.  The  court  is,  however,  without  power  or  jurisdiction  to 
enforce  the  provisions  of  the  act  of  Congress  of  March  3,  1899,  or 
confer  any  of  the  rights  or  benefits  of  that  act  upon  any  of  the  bene- 
ficiaries designated  therein.  There  is  therefore  no  invasion  of  the 
jurisdiction  of  the  Kentucky  court  of  chancery  by  the  Bureau  of 
Pensions  or  this  department,  as  contended  by  appellant,  and  no  con- 
flict of  jurisdiction. 

As  to  so  much  of  the  third  assignment  of  error  as  alleges  that  the 
proof  fails  to  show  that  the  minor  child  is  in  necessitous  circum- 
stances, if  the  act  requires  that  proof,  then  the  bureau  has  erred,  as 
there  is  no  evidence  upon  that  subject,  except  what  might  be  inferred 
from  the  child's  age  and  the  fact  that  the  court  ordered  the  pensioner 
to  contribute  toward  her  support. 

This  is  the  first  time  that  this  question  has  ever  been  raised  on 
appeal. 

The  first  proviso  of  the  act  of  March  3,  1899  (30  Stat.  L.,  1379), 
under  which  this  claim  is  prosecuted,  provides: 

In  case  a  resident  pensioner  of  the  United  States  shall  for  a  period  of  over 
six  months  desert  his  lawful  wife,  she  being  a  woman  of  good  moral  character 
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and  in  necessitous  circumstances,  or,  if  he  have  no  lawful  wife,  shall  desert  his 
legitimate  minor  child  or  children  under  sixteen  years  of  age,  or  his  permanently 
helpless  and  dependent  child,  the  Commissioner  of  Pensions  is  hereby  directed, 
upon  being  satisfied  by  competent  evidence  of  such  desertion,  to  cause  one-half 
of  the  pension  due  or  to  become  due  said  pensioner  during  the  continuance  of 
8uch  desertion  to  be  paid  to  the  wife,  or  in  case  there  is  no  wife,  to  the  legal 
guardian  of  the  child  or  children. 

The  department  is  of  the  opinion  that  the  minor  child  designated 
in  said  act  is  neither  required  to  allege  or  prove  its  necessitous  circum- 
stances as  a  condition  upon  which  it  is  entitled  to  one-half  the  parent's 
pension,  as  that  condition,  by  the  plain  language  of  the  act,  is  limited 
to  the  "  lawful  wife  "  jBrst  named. 

There  are  reasons  why  the  child  should  not  be  required  to  make 
this  proof  which  would  not  apply  to  the  wife,  and  had  Congress 
intended  to  require  the  minor  child  or  children  to  make  proof  of 
their  necessitous  circumstances  it  would  have  indicated  that  intent  by 
apt  and  appropriate  language.  It  is  upon  condition  that  there  is  no 
lawful  wife  of  good  moral  character  and  in  necessitous  circumstances, 
that  the  minor  child  or  children  under  16  years  of  age  take  title. 
Swepston  v.  Swepston  (15  P.  D.,  82),  and  Mitchell  v.  Mitchell 
(Ibid.,  382). 

The  bureau  therefore  did  not  err  in  allowing  the  claim  in  the 
absence  of  proof  of  necessitous  circumstances. 

Pensioner  was  offered  ample  opportunity  to  furnish  testimony  and 
interpose  his  defense,  yet  he  failed  to  furnish  the  affidavit  of  a  single 
T^itness  to  support  his  contention  that  he  was  not  justly  chargeable 
with  having  deserted  his  minor  child.  His  defense  rests  upon  his 
own  affidavits  and  the  transcript  of  the  divorce  decree.  No  valid  or 
satisfactory  reason  therefore  appears  for  ordering  a  special  examina- 
tion, or  for  reversing  or  modifying  the  bureau  action  in  this  case. 

The  bureau  action  is  accordingly  affirmed. 


arrears—widow-acts  of  juiiy  25,  1806,  and  march  19,  1886. 

Hannah  C.  Kelly,  (w^dow). 

The  claimant,  having  been  allowed  pension  from  the  date  of  her  husband's 
death,  with  increase  on  account  of  children  from  July  25,  1866,  and  in- 
crease to  $12  per  month  from  March  19,  1886,  is  not  entitled  to  any 
arrears. 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissioner  of  Pensions^ 

May  17,  1910. 

By  a  certificate  issued  May  19,  1865,  Hannah  C.  Kelly,  widow  of 
Edward  Kelly,  formerly  a  corporal  in  Company  B,  One  Hundred 
and  Twelfth  New  York  Infantry,  was  allowed  a  pension  of  $8  per 
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m(Hith  commencing  from  the  date  of  her  husband's  death,  April  16, 
1864.  She  was  subsequently  allowed  $2  per  month  additional  for 
each  of  six  children,  commencing  from  July  25, 1866,  and  continuing 
until  the  children  severally  attained  the  age  of  16  years.  She  had 
seven  children  by  the  soldier  who  were  under  16  years  of  age  at  the 
time  of  his  death,  but  the  oldest  died  on  July  30,  1865.  Her  pension 
was  increased  to  $12  per  month  from  March  19,  1886. 

On  November  23,  1909,  she  filed  an  application  for  arrears  alleged 
to  be  due,  claiming  that  she  was  entitled  to  $2  per  month  for  each 
of  the  six  children  from  the  date  of  her  husband's  death  to  July  25, 
1866,  and  for  the  other  child  from  the  date  of  her  husband's  death 
to  the  date  of  said  child's  death;  also  to  the  difference  between  $8 
per  month  and  $12  per  month  from  the  date  of  her  husband's  death 
to  March  19,  188G.  Said  application  having  been  rejected  in  March, 
1910,  she,  through  her  attorney,  appealed,  on  April  25,  1910. 

The  action  of  the  bureau  was  in  accordance  with  a  published  de- 
cision of  the  department  in  the  case  of  the  widow  of  Wright  Madden 
(6  P.  D.,  6).  The  attorney  files,  with  the  appeal,  an  argument 
against  the  decision  in  the  Madden  case  and  contending,  in  substance^ 
that  the  purpose  and  effect  of  the  act  of  June  7,  1888  (27  Stat.  L., 
173),  was  to  give  all  widow  pensioners  under  section  4702,  of  the 
Revised  Statutes,  the  rate  of  $12  per  month,  from  the  date  of  the 
soldier's  death,  with  $2  per  month  additional  from  the  same  date  for 
each  child  of  the  soldier  under  16  years  of  age. 

He  says : 

AH  the  several  acts  since  the  general  law  of  section  4702  In  regard  to  widows* 
pensions  are  but  amendments  to  the  original  and,  as  such,  carry  with  them 
only  the  provisions  that  are  contrary  to  the  general  law.  For  instance,  the 
act  of  1S86  adds  $2  i)er  month  for  each  minor  child  under  16  and  fixes  the  date 
with  the  passage  of  the  act ;  the  act  of  1886  adds  $4  per  month  to  the  general 
law  of  section  4702 ;  and  then  the  act  of  ISSS  comes  In  and  says  that  all  pen- 
sions of  widows,  as  an  amendment  to  previous  laws,  as  to  date  of  commence- 
ment, shall  commence  and  date  from  the  death  of  the  husband.  That  is  the 
only  provision  of  the  act. 

The  flaw  in  this  argument  is  that  it  makes  no  distinction  between 
pension  and  rate  of  pension.  This  widow  has  received  pension  from 
the  date  of  her  husband's  death.  The  law  does  not  say  that  she  shall 
receive  the  rate  of  $12  per  month  from  that  date.  The  act  of  March 
19,  18G6  (24  Stat.  L.,  5),  increasing  the  rate  of  widows'  pension  from 
$8  to  $12  per  month  provided  that  such  increase  should  take  effect 
from  and  after  the  passage  of  the  act;  and  under  the  well-established 
rule  that  a  law  takes  effect  from  the  date  of  its  passage,  unless  some 
other  date  is  specified,  the  increase  of  widows'  pensions  authorized 
by  the  act  of  July  25,  1866  (14  Stat.  L.,  230),  can  be  allowed  only 
from  and  after  that  date. 
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The  attorney  is  in  error  on  another  point.     He  says : 

If  the  contention  ♦  ♦  ♦  In  the  Madden  case  be  correct  *  ♦  ♦  then 
the  act  of  June  7,  1888,  has  no  sense  or  logic  or  use  whatever,  for,  under  the 
conditions,  as  the  law  stood  before  its  enactment  *  *  *  the  pension  com- 
menced from  the  date  (death)  of  the  husband  at  $8,  etc. 

He  has  evidently  overlooked  some  important  legislation  bearing  on 
the  subject.  The  act  of  July  14,  1862  (12  Stat.  L.,  568),  provided 
that  a  widow's  pension  should  commence  from  the  death  of  the  hus- 
band; but  by  section  6  of  the  act  of  July  4,  1864  (13  Stat.  L.,  389), 
it  was  provided  that  in  every  case  in  which  the  claim  was  filed  more 
than  three  years  after  the  discharge  or  decease  of  the  party  on  whose 
account  the  claim  was  made,  the  pension,  if  allowed,  should  commence 
from  the  date  of  filing  the  last  paper  in  the  case  by  the  party  prose- 
cuting the  same.  The  act  of  July  27,  1868  (15  Stat.  L.,  235),  section 
6,  provided  that  if  the  application  were  filed  within  five  years  from 
the  time  the  right  to  pension  accrued,  the  pension  should  commence 
from  the  discharge  or  death  of  the  person  on  whose  account  the  pen- 
sion was  granted.  This  provision  w^as  incorporated  into  section  4709, 
of  the  Revised  Statutes  and  continued  in  force  until  1879.  The  act 
of  January  25,  1879  (20  Stat.  L.,  265),  provided  that  all  pensions 
granted  under  the  general  laws  in  consequence  of  death  from  a  cause 
which  originated  in  the  United  States  service  during  the  war  of  the 
rebellion,  or  in  consequence  of  wounds,  injuries,  or  disease  received 
or  contracted  in  said  service  during  said  war,  should  commence  from 
the  date  of  the  death  or  discharge  of  the  person  on  whose  account  the 
claim  was  made ;  but  this  was  amended  by  the  act  of  March  3,  1879 
(20  Stat.  L.,  469),  wherein  it  was  provided  that  in  order  to  entitle 
an  applicant  to  pension  from  the  death  or  discharge  of  the  person  on 
whose  account  the  claim  was  made,  the  application  for  such  pension 
must  have  been  filed  prior  to  July  1,  1880.  This  act  governed  the 
commencement  of  widows'  pensions  under  the  general  law  until  the 
passage  of  the  act  of  June  7,  1888  (25  Stat.  L.,  173),  which  merely 
removed  the  limitation  as  to  the  time  of  filing  the  application  so  far 
as  widows'  claims  were  concerned. 

If  this  claimant  had  filed  her  original  application  for  pension  on 
January  1,  1888,  the  pension,  under  laws  then  in  force,  would  have 
commenced  from  that  date.  The  object  of  the  act  of  June  7,  1888,- 
was,  as  the  attorney  says,  an  effort  in  the  direction  of  equalizing  wid- 
ows' pensions.  It  did  this  by  making  them  all  begin  from  the  date 
of  the  death  of  the  husband,  irrespective  of  the  date  of  filing  the 
application.  Neither  in  terms  nor  by  necessary  inference  did  it  re- 
peal or  make  retroactive  preexisting  laws  as  to  the  commencement  of 
increase  on  account  of  children  under  16  years  of  age,  or  as  to  the 
commencement  of  the  $12  rate. 

The  claimant  in  this  case  has  received  all  the  pension  to  which  she 
is  entitled  under  the  law.    The  action  of  the  bureau  is  affirmed.^^c3^^ 
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marriaqb-mi88i88ippi-licensb  and  ceremony— code  of  mi8. 
8i88ippi,  section  2864. 

Maria  Clark  (alleged  widow). 

The  claimant  was  married  to  the  soldier  in  the  State  of  Mississippi  on  April  30. 
1879,  and  lived  with  him  thereafter  as  his  wife  in  that  State  nntll  his  death, 
on  May  4,  1907.     She  had  previously  married  in  said  State  one  John  Wil- 
liams on  March  15,  1877,  who  is  shown  to  have  been  alive  as  late  as  1895^ 
and  from  whom  she  was  never  divorced. 
Under  the  law  of  the  State  of  Mississippi  (Code  of  1802,  section  2864),  license 
and  ceremony  are  essential  to  the  validity  of  a  marriage  in  that  State 
since  November  1,  1892. 
Held,  The  marriage  of  the  soldier  and  claimant  was  null  and  void  at  its  in- 
ception, and  no  subsequent  marriage  by  license  and  ceremony,  as  reqaired  by 
law,  having  been  contracted  or  solemnized  between  'them  subsequent  to  1895, 
the  time  her  first  husband  was  last  heard  of,  it  never  could  have  become  a 
valid  marriage  in  that  State,  and  she  is  not  the  lawful  widow  of  the  soldier, 
and  is  not  iienslonable  as  such  under  any  law. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pen- 
sions August  16^  J 920. 

Maria  Clark  filed  in  the  Bureau  of  Pensions  on  June  3,  1907,  and 
again  on  May  19,  1908,  applications  for  pension  under  the  provisions 
of  the  third  section  of  the  act  of  June  27,  1890,  as  amended  by  the  act 
of  May  9,  1900,  and  the  act  of  April  19,  1908,  respectively,  as  widow 
of  Booker,  alias  Levi,  Clark,  who  served  during  the  war  of  the  rebel- 
lion as  a  private  and  corporal  in  Company  B,  Fifth  United  States 
Colored  Volunteer  Heavy  Artillery,  from  August  1,  1863,  to  May  20, 
1866,  and  who  died  May  4,  1907. 

These  claims  for  widow's  pension  were  both  rejected  on  May  24, 
1910,  upon  the  ground  that  a  valid  and  legal  marriage  between  the 
claimant  and  the  soldier  had  not  been  established,  it  being  shown  that 
at  the  date  of  her  attempted  marriage  to  him  she  had  a  husband  living 
and  undivorced  to  whom  she  had  been  legally  married,  and  that  she 
was  not  the  widow  of  the  soldier  and  not  pensionable  as  such  under 
any  law. 

From  this  action  the  present  appeal  was  taken  on  June  18,  1910. 

A  thorough  investigation  of  this  case  by  a  special  examination 
disclosed  the  following  material  facts: 

This  appellant  was  first  married,  by  license  and  ceremony,  as  re- 
quired by  law,  in  Wilkinson  County,  State  of  Mississippi,  to  one 
John  Williams,  on  Marcli  15,  1877.  She  lived  with  Williams  as  his 
wife  for  a  short  time,  probably  six  months,  in  said  county,  and  an 
effort  has  been  made  to  show  that  he  then  disappeared  during  some 
race  troubles ;  that  he  was  called  out  of  a  church  at  night  by  a  posse 
or  mob  of  white  men  and  taken  off  and  murdered;  but  the  most 
reliable  testimony  in  the  case  clearly  shows  that  he  left  the  appellant 
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in  a  few  months  after  his  marriage  to  her  in  consequence  of  some 
misunderstanding  or  difficulty  with  her  father,  and  continued  to 
reside  for  a  short  time  in  the  same  neighborhood,  where  he  "took 
up"  with  another  woman,  with  whom  he  went  to  St.  Helena  Parish, 
in  the  State  of  Louisiana,  about  the  latter  part  of  1877  or  the  first 
of  1878.  He  was  known  to  be  living  in  that  State,  and  was  last  heard 
from  about  the  year  1895,  up  to  which  time  the  evidence  clearly  shows 
his  marriage  to  the  appellant  had  never  been  dissolved  by  divorce. 

Less  than  two  years  after  Williams  left  her  the  appellant  was 
married,  also  by  license  and  ceremony,  on  April  30,  1879,  to  the  de- 
ceased soldier  in  Wilkinson  County,  Miss.,  and  lived  with  him  there- 
after as  his  wife  in  that  State  until  his  death,  on  May  4, 1907. 

This  attempted  marriage  of  the  appellant  and  the  soldier  was  in. 
the  State  of  Mississippi,  where  they  afterwards  resided  during  their 
cohabitation  as  husband  and  wife,  and  where  he  died,  and  her  pen- 
sionable status  is  therefore  to  be  determined  by  the  marriage  laws  of 
that  State.     (Act  of  August  7,  1882.) 

It  is  contended  in  this  appeal  that  the  dissolution  of  the  first  mar- 
riage of  the  appellant  to  Williams  by  either  death  or  divorce  should 
be  presumed  in  order  to  sustain  the  validity  of  her  subsequent  mar- 
riage to  the  soldier,  and  the  decision  of  this  department  of  May  9, 
1906,  in  the  claim  of  Malinda  Montgomery  (16  P.  D.,  468)  is  cited 
and  urged  in  support  of  said  contention.  Said  decision  is,  however, 
not  in  point  nor  applicable  to  the  established  facts  of  this  case. 

It  was  held  therein  by  the  department,  following  the  rulings  and 
decisions  of  the  courts  of  Mississippi  therein  cited,  that  in  that  State 
a  marriage  solemnized  in  due  form  of  law  is  presumed  to  be  valid, 
notwithstanding  a  prior  husband  or  wife  was  last  known  to  be  alive 
and  undivorced  within  five  years;  and  such  remarriage  will  be  held 
to  be  invalid  only  upon  proof  that  said  prior  husband  or  wife  was 
alive  and  was  not  divorced  at  the  time  of  said  remarriage. 

In  the  present  instance  the  evidence  shows  as  a  fact  that  the  prior 
husband  of  this  appellant  was  living  and  undivorced  at  the  date  of 
her  marriage  to  the  soldier,  and  consequently  said  marriage  was 
absolutely  null  and  void  and  had  no  legal  force  and  validity  what- 
ever under  the  laws  and  decisions  of  the  courts  of  Mississippi  and 
of  this  department.  See  decision  in  the  claim  of  Minerva  Brown 
of  February  28,  1901  (11  P.  D.,  266),  and  authorities  therein  cited. 

The  only  question,  then,  to  be  determined  is.  If  the  dissolution  of 
the  first  marriage  of  the  appellant  by  death  or  divorce  subsequent 
to  1895,  when  her  first  husband  was  last  known  to  be  alive  and  un- 
divorced, should  be  presumed,  would  the  continued  cohabitation  and 
recognition  of  the  appellant  and  the  soldier  as  husband  and  wife  up 
to  1907,  in  the  State  of  Mississippi,  be  sufficient,  under  the  laws  and 
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decisions  of  the  courts  of  that  State,  to  justify  the  holding  of  a  law- 
ful and  valid  common-law  marriage  subsequent  to  the  removal  of 
the  impediment  to  tlieir  lawful  union? 

Prior  to  November  1,  1892.  in  the  State  of  Mississippi  a  contract 
of  marriage  made  per  verba  de  prsesenti  merely,  without  either  civil 
or  religious  solemnization  but  followed  by  cohabitation,  constituted 
a  valid  marriage,  which  could  be  established  by  proof  of  the  acts  and 
declarations  of  the  parties,  and  the  courts  of  that  State  have  gone 
very  far  in  sustaining  such  a  marriage  and  presuming  the  removal 
of  an  impediment  thereto  in  order  to  maintain  the  validity  of  an 
existing  marital  relation  entered  into  in  good  faith  and  under  the 
forms  of  law.  See  decision  in  the  claim  of  Minerva  Brown  (supra) 
:ind  authorities  therein  cited. 

On  November  1,  1892,  however,  the  legislature  of  the  State  of 
Mississippi  adopted  and  put  in  force  the  "Annotated  Code  *'  of  that 
State,  section  28G4  of  which  provides  as  follows : 

A  marriage  shall  uot  be  contracted  or  soloinnized  unless  a  license  therefor 
shall  first  have  been  duly  issued,  and  such  license  shall  be  essential  to  the 
validity  of  a  marriage. 

Since  said  date  license  and  ceremony,  as  provided  by  the  law  of 
that  State,  have  been  absolutely  essential  to  the  validity  of  a  mar- 
riage in  the  State  of  Mississippi. 

As  Williams,  the  first  husband  of  this  appellant,  is  shown  to  have 
been  alive  and  undivorced  from  her  as  late  as  1895,  it  is  manifest,  in 
view  of  the  foregoing  statute,  that  no  valid  marriage  by  mere  mutual 
consent,  cohabitation,  and  recognition  could  have  arisen  between  the 
appellant  and  the  soldier  in  the  State  of  Mississippi  subsequent  to 
that  year;  and  since  their  only  marriage  by  license  and  ceremony 
was  absolutely  null  and  void,  it  is  clear  that  no  valid  marriage  ever 
existed  between  them  and  that  the  appellant  was  never  the  legal 
wife  and  is  not  the  widow  of  the  soldier  under  the  laws  of  the  State 
of  Mississippi. 

She  is  therefore  not  the  pensionable  widow  of  the  soldier,  and  is 
not  entitled  to  pension  as  such  under  the  provisions  of  any  law. 

The  rejection  of  both  of  said  claims  for  widow's  pension  upon  the 
ground  stated  was  sound  and  correct  in  law^  and  fact,  and  is  hereby 
affirmed. 
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appeair-^urisoiction— spbciaii  act— suspension— prau1>—sbc- 
tion  4720,  revised  statutes. 

Jerhy  Gordon. 

When  payment  of  pension  granted  under  a  special  act  is  suspended  under  sec- 
tion 4720  of  the  Revised  Statutes  of  the  United  States,  by  reason  of  fraud 
committed  in  procuring  the  passage  of  the  act,  the  Secretary  of  the  Interior 
has  no  appellate  Jurisdiction  to  revoke  the  susi)ension  until  Congress  has 
passed  upon  that  question,  as  such  power,  by  its  own  enactment,  is  reserved 
to  itself. 

Assistant  Secretaiy  Jesse  E,  Wilson  to  the  Commissioner  of  Pensions ^ 

August  16, 1910, 

This  appeal,  filed  June  17,  1910,  is  from  your  action  of  June  6, 
1910,  refusing  to  adjudicate  a  claim  filed  May  27,  1910,  by  Cornelia 
E.  Laws,  formerly  widow  of  Jerry  Gordon,  teamster  in  the  Quarter- 
master's Department,  United  States  Army,  deceased  June  5,  1885, 
for  his  accrued  pension  under  certificate  No.  105318,  issued  under 
special  act  of  July  15,  1870,  payment  of  which  was  suspended  May 
31,  1881,  under  section  4720  of  the  Revised  Statutes,  and  the  case 
reported  to  Congress,  since  which  time  no  action  has  been  taken  by 
Congress;  such  refusal  to  adjudicate  the  claim  being  upon  the  ground 
that  it  was  a  duplicate  of  a  claim  filed  April  24,  1886,  and  rejected 
December  3,  1894,  on  the  ground  of  no  title,  as  the  payment  of  sol- 
dier's pension  was  suspended  at  the  date  of  his  death,  and  that  several 
appeals  had  been  filed  from  this  action,  but  in  each  instance  the  Sec- 
retary of  the  Interior  had  affirmed  the  action  of  the  bureau,  holding, 
that— 

the  Ck>mmls8ioner  of  Pensions,  in  compliance  with  the  mandate  contained  in 
section  4720  of  the  Revised  Statutes,  had  issued  this  stay  in  the  payment  of 
this  pension  (the  soldier's)  ;  when  this  was  done  the  matter  was  transferred 
by  operation  of  law  beyond  the  Jurisiliction  of  this  department,  and  that  Con- 
gress alone,  by  virtue  of  its  own  enactment,  has  now  the  power  to  make  the 
stay  absolute  or  to  vacate  it,  but  it  must  be  continued  without  any  modifica- 
tion until  that  body  can  take  direct  action  thereon,  either  pro  or  con — 

that  the  department  could  not  assume  the  power  that  Congress  has 
expressly  reserved  to  itself.  It  is  contended  in  this  appeal,  as  in 
former  ones,  that  the  Commissioner  of  Pensions  has  jurisdiction  of 
the  case,  because  Congress  has  failed  to  act  therein,  and  the  papers 
are  now  in  the  files  of  the  Bureau  of  Pensions,  and  that  such  suspen- 
sion of  payment  should  be  removed  and  the  accrued  pension  paid  to 
the  claimant. 

The  status  of  the  case  does  not  appear  to  have  changed  in  any  way 
since  it  was  last  before  the  department  on  January  21,  1909,  or  since 
the  claim  of  April  24,  1886,  was  filed. 
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The  facts  in  the  case  appear  to  be  as  follows : 

In  May,  1868,  Jerry  Gordon  petitioned  Congress  to  grant  him  a 
pension  of  $25  per  month,  alleging  that  in  1862  he,  being  a  slave,  de- 
serted his  mistress,  went  to  the  camp  of  the  Union  Army  near 
Culpeper  Court  House,  Va.,  and  was  ordered  to  labor  by  driving  an 
army  wagon  under  Lieutenant  or  Captain  Carr;  that  while  engaged 
in  hauling  he  was  ordered  to  Manassas,  and  while  continuing  to  drive 
team  under  said  Carr,  at  the  second  battle  of  Bull  Run,  a  shell  from 
the  enemy  struck  and  exploded  near  his  team,  a  piece  of  which  struck 
his  right  foot,  lacerating  the  same  about  the  ankle,  throwing  his 
team  down,  killing  the  mule  upon  which  he  was  seated,  and  he  fell 
under  it,  crushing  the  left  foot,  by  reason  of  which  his  feet  were  both 
taken  off  above  the  ankle  at  the  King  Street  Hospital  at  Alexandria, 
Va.,  and  he  furnished  the  affidavits  of  persons  who  corroborated  his 
statements,  whereupon  Congress  passed  an  act,  approved  July  15^ 
1870,  directing  the  Secretary  of  the  Interior  to  place  his  name  on  the 
pension  roll,  subject  to  the  provisions  and  limitations  of  the  pension 
laws,  and  to  pay  him  a  pension  of  $25  per  month  (that  being  the  rate 
for  the  loss  of  both  legs)  — 

haying  lost  both  legs  by  reason  of  wounds  received  while  in  the  service  of  the 
United  States  as  a  teamster  at  the  second  battle  of  Bull  Run,  Virginia. 

He  was  pensioned  under  said  act  for  the  loss  of  both  legs,  as  recited 
in  the  act,  at  $25  per  month  from  the  date  of  the  same.  His  pension 
was  subsequently  increased  under  the  act  of  June  6,  1874,  to  $50  per 
month,  and  later,. under  the  act  of  June  17,  1878,  to  $72  per  month, 
and  he  was  paid  a  pension  at  this  rate  up  to  and  including  December 
3,  1880.  Prior  to  the  passage  of  said  act  no  application  had  ever 
been  made  to  the  Bureau  of  Pensions  by  said  Gordon  for  pension. 
Subsequent  to  this  date,  the  claim  having  been  made  the  subject  of 
an  examination  by  a  special  agent,  and  the  testimony  elicited  show- 
ing that  fraud  was  perpetrated  in  procuring  the  passage  of  said 
special  act,  May  31,  1881,  the  Commissioner  of  Pensions  suspended 
further  payment  of  pension,  under  the  provisions  of  section  4720  of 
the  Revised  Statutes,  and  on  January  23, 1882,  the  papers  were  trans- 
ferred to  the  chairman  of  the  House  Committee  on  Invalid  Pensions. 

On  the  contention  of  Jerry  Gordon  that  payment  under  the  certifi- 
cate should  be  resumed  the  papers  were  referred  March  30,  1883,  to 
the  then  Secretary  of  the  Interior  for  his  decision  as  to  the  propriety 
of  continuing  such  suspension,  and  on  April  9,  1883,  the  Secretary 
held: 

The  action  of  your  office  in  withholding  the  pension  until  the  matter  can  be 
acted  upon  by  Congress  is  nffimied. 
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On  March  10,  1884,  Mr.  Budd  introduced  a  bill  in  Congress  (No. 
5717)  to  repeal  said  special  act  and  providing  that — 

Said  Jerry  Gordon  shall  not  be  permitted  to  claim  any  pension  or  receive  any 
benefits  under  tbe  provisions  of  said  act  from  or  after  the  date  that  the  pay- 
ment of  pension  thereunder  was  suspended  by  the  Interior  Department — 

which  bill  was  read  twice,  ordered  printed,  and  referred  to  the 
Committee  on  Invalid  Pensions. 

It  is  stated  in  a  memorandum  on  file,  signed  by  the  acting  clerk  of 
said  committee,  dated  June  28,  1884,  that  on — 

June  24,  1884,  Mr.  Budd  submitted  to  the  Committee  on  Invalid  Pensions  a 
favorable  report  on  bill  H.  R.  5717,  to  repeal  the  act  of  Congress  granting  pen- 
sion to  Jerry  Gordon — 

which  report  was  adopted  and  Mr.  Budd  instructed  to  "  present  the 
same  to  the  House ; "  also  that  an  examination  of  the  records  failed 
to  show  that  the  report  had  been  submitted. 

It  appears  from  loose  papers  in  the  case  that  after  the  case  was  first 
submitted  to  Congress,  together  with  the  evidence  taken  on  a  special 
investigation  of  the  same  in  May,  1881,  the  papers  were  returned  to 
the  bureau  and  a  further  special  examination  made  in  May,  Septem- 
ber, November,  and  December,  1883,  and  the  same  again  sent  to  said 
committee  with  the  additional  evidence  taken,  which  included  the 
depositions  of  persons  who  had  made  the  affidavits  upon  which  Con- 
gress originally  acted,  which  showed  they  had  no  knowledge  of  the 
facts  previously  sworn  to,  or  that  their  former  testimony  was  false, 
following  which  the  bill  (5717)  referred  to  was  submitted  to  the 
House  of  Representatives. 

In  the  meantime,  after  the  introduction  of  said  bill,  the  pensioner 
filed  a  claim  in  the  United  States  Court  of  Claims  setting  forth — 

That  on  account  of  these  injuries  the  Congress  of  the  United  States,  by  special 
act,  approved  July  15,  1870,  granted  to  petitioner  an  invalid  pension  of  $25 
per  month,  on  account  of  which  there  was  issued  to  him  pension  certificate  No. 
105318  for  the  loss  of  both  legs  and  upon  which  the  United  States  pension  ngent 
at  Washington,  D.  C,  paid  to  petitioner  to  date  from  the  passage  of  said  special 
act  the  sum  of  $25  per  month  until  June  6, 1870  (4),  when  his  said  pension  was 
increased  by  operation  of  a  general  law,  approved  at  that  date,  to  $50  por 
month,  which  said  rate  was  paid  to  petitioner  quarterly  on  an  increase  certifi- 
cate and  so  continued  to  be  paid  to  petitioner  until  June  17,  1878,  when  by 
the  operation  of  a  second  general  law,  approved  at  that  date,  the  pension  of 
petitioner  was  increased  to  $72  per  month  under  increase  certificate  and  upon 
which  he  was  paid  quarterly  the  sum  of  $72  per  month  by  the  above-named 
agent  until  the  31st  day  of  May,  1881,  when,  on  account  of  some  misrepre- 
sentations made  to  him  and  unfounded  rumors,  the  Commissioner  of  Pensions 
for  the  United  States  notified  the  agent  at  Washington  not  to  pay  the  said 
pension  and  requested  the  Congress  of  the  United  States  to  repeal  the  act  grant- 
ing said  pension  and  sent  the  papers  and  proofs  in  his  possession  in  the  case 
of  petitioner  to  the  Pension  Committee  of  the  House  of  Representatives  for  the 
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United  States  for  that  purpose,  and  repeated  the  same  action  for  the  Forty- 
seventh  and  Forty-eighth  Congresses. 

But  no  committee  of  either  House  of  Congress  has  at  any  time  recommended 
such  action,  as  petitioner  is  informed  and  believes;  nor  has  Congress,  or  either 
House  thereof,  repealed  or  modified  said  special  act,  nor  has  it  repealed  or 
modified  the  general  law  of  June  17,  1878,  increasing  the  said  pension  to  $72 
per  month,  although  nearly  four  years  have  elapsed  since  said  suspension,  and 
ample  opportunity  has  been  afforded  to  them  to  do  so;  nor  is  it  true  that  the 
passage  of  said  special  act,  as  has  been  alleged,  was  procured  by  any  fraud  or 
misrepresentation  on  the  part  of  petitioner  or  other  person  on  his  behalf;  but 
petitioner  avers  that  he  is  justly  entitled  to  such  compensation,  having  been 
rendered  entirely  helpless  by  his  service  in  the  war ;  that  he  is  being  unjustly 
deprived  of  his  pension,  on  account  of  which  he  is  sadly  in  want,  and  that  the 
same  is  being  withheld  from  him  without  warrant  of  law;  that  the  pension 
agent  at  Washington,  D.  C,  whose  duty  it  is  to  pay  the  same,  and  the  Com- 
missioner of  Pensions  to  instruct  such  payments  to  be  made,  have  refused  to 
do  so,  although  repeatedly  requested,  until  the  sum  so  withheld  amounts  to  tiie 
sum  of  $3,024  and  is  dnily  increasing. 

On  November  18,  1890,  the  death  of  the  original  claimant  was  sug- 
gested, and  leave  asked  that  the  suit  progress  in  the  name  of  the 
claimant  as  the  widow  of  said  decedent,  which  was  allowed. 

A  demurrer  was  filed,  and  it  was  contended  in  the  argument  that 
the  court  had  no  jurisdiction  of  the  subject-matter  of  the  claim  and 
also  of  the  insufficiency  of  the  allegations  in  petition  to  maintain  the 
alleged  cause  of  action,  and  the  court  held,  April  20,  1891,  that  it  had 
no  jurisdiction  of  the  claim  and  dismissed  the  case. 

On  February  18,  1896,  claimant  filed  in  the  supreme  court  of  the 
District  of  Columbia  a  petition  for  a  writ  of  mandamus  against  the 
Secretary  of  the  Interior  and  Commissioner  of  Pensions  to  compel 
them  to  cause  the  payment  of  the  pension  to  be  made  and  to  remove 
said  suspension.  It  was  argued  that  after  the  commissioner  had 
suspended  payment  and  reported  the  fact  to  Congress  and  that  body 
had  adjourned  without  action  it  was  his  duty  to  resume  payment. 

The  commissioner  answered,  setting  up  the  fraud  of  Gordon  in 
procuring  said  special  act  of  Congress,  to  which  claimant  herein  for 
accrued  pension,  as  appellant,  demurred.  The  demurrer  being  over- 
ruled she  was  permitted  to,  and  did,  file  a  traverse  to  the  commis- 
sioner's answer,  upon  which  the  commissioner  moved  to  strike  out 
the  traverse  and  to  dismiss  the  petition.  This  motion  was  sustained 
by  the  court,  and  from  that  judgment  of  dismissal  the  plaintiff  ap- 
pealed, and  the  court  of  appeals  of  the  District  of  Columbia  affirmed 
said  judgment. 

The  court  of  appeals,  in  sustaining  the  court  below,  observes 
that— 

The  appellant  is  here  seelclng  the  aid  of  a  writ  of  mandamus  to  compel  the 
appellee  to  pay  an  accured  pension  for  the  injuries  which  she  boldly  admits 
her  husband  never  received.    The  mere  fact  that  Gordon  successfully  deceived 
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CfOngress  into  passing  the  original  act  for  his  relief,  and  for  a  number  of  years 
fraudulently  collected  money  from  the  Government  to  which  he  was  not  enti- 
tled, furnishes  no  basis  whatever  for  a  reinstatement  of  the  claim.  No  court 
will  permit  itself  knowingly  to  become  the  instrument  through  which  an 
attempted  fraud  may  be  perpetuated.  To  be  entitled  to  the  writ,  the  appellant 
is  required  to  establish  not  only  a  specific  legal  right,  but  the  laclc  of  a  legal 
remedy.  No  legal  right  can  be  founded  in  fraud.  Where  there  is  no  right, 
it  is  unnecessary  to  inquire  for  the  remedy.  By  appellee's  own  admissions, 
this  claim  is  so  tainted  as  to  Justify  any  court  In  refusing  to  extend  relief 
through  the  exercise  of  the  high  and  extraordinary  powers  invoked  by  the  writ 
of  mandamus. 

Subsequent  to  the  rendition  of  said  decision  appellant  renewed  her 
claim  for  the  accrued  pension,  which  she  claims  was  due  her  husband 
at  the  time  of  his  death,  which  was  denied,  as  before  stated.  Her 
attorney,  on  May  23,  1910,  addressed  a  communication  to  the  com- 
missioner, directing  his  attention  to  the  following: 

(1)  The  court  of  appeals  of  the  District  of  Columbia  dismissed  the  claim- 
ant's petition  for  mandamus  on  March  1,  1910,  and  there  is  nothing  now  pending 
in  any  court  in  regard  to  the  matter ; 

(2)  That  all  former  applications  to  you  were  based  on  the  failure  of  Con- 
gress to  repeal  the  special  act  granting  the  pension  during  the  time  the  papers 
were  with  that  body,  from  February  9,  1881,  to  February  28,  1883; 

(3)  That  this  application  is  based  on  a  fact  that  has  never  been  considered 
by  you,  the  Secretary  of  the  Interior,  nor  by  any  court  of  the  District  of 
Columbia,  for  it  was  not  known  to  the  claimant  until  the  case  had  reached  the 
court  of  appeals,  viz.  House  bill  5717  for  the  repeal  of  the  special  act  granting 
a  pension  to  Jerry  Gordon;  and 

(4)  The  contention  based  on  that  bill,  that  its  Introduction  by  Mr.  Budd, 
its  reference  to  the  Committee  on  Invalid  Pensions,  and  the  return  of  the 
papers  by  that  committee  to  the  Commissioner  of  Pensions  was  a  full  com- 
pliance with  the  requirements  of  section  4720,  Revised  Statutes,  and  it  was  the 
duty  of  the  commissioner  on  reception  of  said  papers  to  at  once  resume  the 
payment  of  the  said  pension. 

In  your  reply  to  said  communication  you  state  that — 
The  failure  of  Congress  to  take  final  action  on  H.  R.  5717  (48th  Cong.,  Ist 
sees.),  entitled:  "A  bill  to  repeal  an  act  entitled  *An  act  granting  a  pension 
to  Jerry  Gordon,*  approved  July  15,  1870,"  does  not  constitute  an  adverse  action 
upon  the  stay  of  payment — 

as  contended.    You  also  staled  that — 

There  is  nothing  now  pending  in  the  claim  over  which  this  bureau  has  any 
jurisdiction. 

This  holding  and  statement  is  in  accordance  with  the  previous 
action  taken  in  relation  to  the  several  claims  filed  by  the  claimant  for 
the  accrued  pension  claimed  to  be  due  the  deceased  pensioner,  and 
with  the  holding  in  the  case  of  David  L.  McDermott  (17  P.  D.,  59) 
that— 

When  payment  of  pension  is  suspended  under  section  4720,  Revised  Statutes, 
by  reason  of  fraud,  the  Secretary  of  the  Interior  has  no  appellate  jurisdiction. 
Congress  having,  by  its  own  enactment,  reserved  such  power  to  itself^  , 
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And  again  in  the  case  of  Henry  E.  Van  Trees  (13  P.  D.,  428),  this 
department  said : 

It  is  clear,  however,  that  an  appeal  will  not  lie  from  the  action  of  suspension. 
The  law  provides  that  payment  of  pension  in  such  a  case  shall  be  suspended 
by  the  Ck>mmissioner  of  Pensions  where  the  evidence  satisfies  him  that  frand 
had  been  practiced  in  securing  the  special  act  **  until  the  propriety  of  repealing 
the  same  can  be  considered  by  Congress."  If  Congress  refuses  to  repeal  the 
special  act,  the  commissioner  would  order  a  resumption  of  payments,  but 
should  Congress  repeal  the  act,  the  suspension  would  be  approved.  Congress 
is  the  only  power  to  which  this  claimant  may  present  his  protest  against  the 
right  of  suspension.  The  law  gives  the  department  no  supervisory  jurisdiction 
at  this  time.  The  Commissioner  of  Pensions  has  acted  in  this  matter  in  a 
lawful  manner  and  the  suspension  of  payments  must  stand  until  Congress  has 
considered  and  acted  upon  the  same  The  question  of  ftaud  is  upon  facts 
that  may  satisfy  the  Commissioner  of  Pensions  and  whether  these  facts  are 
sufficient  to  warrant  a  repeal  of  the  special  act  is  for  Congress  alone  to  say. 

In  this  case  Congress  has  not  said  whether  these  facts  are  sufficient 
to  warrant  a  repeal  of  the  special  act  or  are  not  sufficient  for  the 
purpose.    It  has  simply  failed  to  express  itself  one  way  or  the  other. 

It  would  appear  that  the  reason  that  Congress  has  failed  to  act 
on  the  report  of  the  commissioner  is  that  claimant  and  her  deceased 
husband  prevented  action  by  commencing  proceedings  elsewhere, 
necessitating  the  withdrawal  of  the  papers  from  the  committee  and 
Congress  that  they  might  be  submitted  to  other  tribunals,  and  it 
was  due  to  claimant's  action  that  Congress  has  failed  to  take  such 
action.  The  papers  were  never  transmitted  to  the  bureau  by  the 
committee  with  a  statement  that  Congress  refused  to  act,  but  action 
has  been  delayed  because  the  papers  were  not  with  it,  but  had  been 
withdrawn  for  use  in  proceedings  instituted  by  claimant  in  the 
courts. 

It  seems  that  the  court  of  appeals  had  in  view  that  until  Congress 
had  finally  acted  in  the  matter  by  repealing  the  special  act,  or  refus- 
ing to  do  so,  no  othef  tribunal  had  jurisdiction  to  act  in  the  premises. 
Had  Congress  acted  adversely  on  the  bill  to  repeal  said  special  act, 
the  court  would,  it  is  believed,  have  reversed  the  action  dismissing  the 
petition  for  a  mandamus  to  compel  the  commissioner  to  pay  the 
alleged  accrued  pension,  and  compelled  him  to  cancel  the  suspension 
and  to  pay  the  pension ;  but  as  Congress  had  not  passed  on  said  ques- 
tion, the  court  refused  to  issue  the  writ  "  to  perpetuate  a  fraud." 

In  view  of  the  foregoing  it  is  held  that  the  Secretary  of  the  Inte- 
rior has  no  appellate  jurisdiction  in  the  matter  of  the  suspension  of 
payment  of  pension  under  section  4720  of  the  Revised  Statutes  on 
account  of  fraud  imtil  Congress  shall  have  exercised  the  power 
reserved  by  it  in  passing  on  the  propriety  of  repealing  said  special 
act,  and  the  act  of  suspension  must  stand  until  disapproved  by  that 
body. 

The  appeal  in  this  case  is  dismissed  without  further  consideration. 
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service— honorabiie  di8charue  -act  of  apriii  19,  1908. 
Mary  Wright  (widow). 

The  soldier  was,  in  March,  1866,  tried  by  a  general  court-martial  upon  the 
charge  of  theft,  convicted,  and  sentenced  to  confinement  In  a  penitentiary 
for  three  years,  at  the  expiration  of  which  he  was  given  a  discharge,  to 
date  from  the  muster  out  of  the  organization  to  which  he  belonged,  the 
facts  of  the  proceedings  of  the  court-martial  in  his  case  being  noted  on  the 
discharge  cfertlflcate. 

It  appearing,  from  the  best  information  obtainable,  that  a  discharge  under 
such  circumstances  was  not  then,  and  has  never  been  since,  considered  by 
military  men  and  the  War  Department  as  honorable,  it  Is,  under  the  rule 
laid  down  by  the  Attorney-General  and  adopted  by  the  department  in  the- 
case  of  Lewis  W.  Thomas  (18  P.  D.,  197),  held  not  to  have  been  "honor- 
able "  within  the  meaning  of  the  act  under  which  pension  is  claimed. 

Assistant  Secretai'y  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

August  16^  1910. 

Mary  Wright  filed,  on  September  26,  1893,  a  claim  for  pension 
under  the  act  of  June  27,  1890,  as  widow  of  William  Wright,  who 
served  in  the  civil  war  as  a  private  in  Company  B,  Thirty-sixth 
Eegiment  United  States  Colored  Infantry.  The  claim  was  rejected 
in  February,  1895,  on  the  ground  that  the  soldier  was  not  honorably 
discharged  from  the  aforesaid  service,  as  shown  by  the  records  of 
the  War  Department.  A  claim  filed  by  her  on  April  9,  1910,  under 
the  act  of  April  19,  1908,  was  rejected  May  6,  1910,  upon  the  same 
ground.  From  that  action  she,  through  her  attorneys,  appealed 
June  2,  1910,  contending  that  the  claim  is  admissible  under  the 
decision  of  the  department  of  February  23,  1910,  in  the  case  of 
Lewis  W.  Thomas  (18  P.  D.,  197),  in  which  it  was  held  that— 

In  determining  the  question  as  to  what  is  an  honorable  discharge  granted 
by  either  the  War  or  Navy  Department  within  the  meaning  of  that  term  as 
need  in  the  acts  of  June  27,  1890,  and  February  6,  1907,  this  department  is  not 
bound  or  concluded  by  any  recent  or  present  opinion,  as  such,  of  the  authorities 
of  said  departments  concerning  the  character  of  discharges  granted  during  or 
at  the  close  of  the  civil  war ;  but  It  is  bound  and  concluded  by  the  fact,  when 
ascertained,  whether  or  not  a  discharge  was,  at  the  time,  granted  as  an  honor- 
able discharge.  It  Is  not  a  question  now  of  what  should  have  been  granted,  but 
<»f  what  was,  as  a  matter  of  fact,  granted  at  the  time. 

The  facts  in  the  case  now  under  consideration  are  as  follows: 

.The  soldier  was  enrolled  June  21, 1864,  and  in  March,  18GG,  was  tried 

by  a  general  court-martial  upon  the  charge  of  stealing  $1,500  in 

silver,  convicted,  and  sentenced  to  be  confined  in  a  penitentiary  at 

hard  labor  for  the  term  of  three  years. 

A  report  from  the  AVar  Depaitmeiit  dated  November  5,  1892,  states 
that  on  Januarj'  15,  18G9,  he  was  furnished  a  discharge  to  date 
October  28,  18G6,  the  dale  of  muster  out  of  his  company,  and  that  the 

uiyiiized  by  VjOOQIC 


240  DECISIONS  RELATING   TO   PENSIONS. 

facts  of  the  proceedings  of  the  general  court-martial  in  his  case  were 
noted  on  said  discharge. 

In  a  report  dated  November  17,  1892,  it  is  further  stated  that  in 
1891  (the  soldier  being  then  an  applicant  for  pension)  his  discharge 
certificate  was  submitted  to  the  War  Department  by  his  attorney  and 
returned  with  an  indorsement  dated  September  5,  1891,  to  the  effect 
that  it  was  not  viewed  by  that  department  as  honorable.  The  dis- 
charge certificate  is  not  among  the  papers  filed  in  the  appellant*s 
claim,  and  is  said  to  have  been  lost. 

The  question  to  be  considered  is  not  whether  the  soldier's  discharge 
is  now,  or  was  in  1891,  regarded  as  honorable,  but  whether  it  was  so 
regarded  and  intended  at  the  time  it  was  given. 

In  the  opinion  of  the  Attorney-General  on  which  the  decision  in 
the  case  of  I^ewis  W.  Thomas  (supra)  was  based  it  was  said: 

If  yon  find  that  a  discharge,  when  given,  belonged  to  a  class  then  commonly 
accepted  among  milltnry  men  and  at  the  War  or  Navy  Department  (according 
to  whether  it  is  a  naval  or  army  discharge)  as  constituting  a  man  an  "hon- 
orably discharged"  person,  and  particularly  if  so  accepted  at  and  before  the 
passage  of  the  i>ension  law  of  1800,  I  think  Congress  Intended  to  treat  that  as 
an  honorable  discharge  for  the  purpose  of  that  law  and  the  pension  act  of  1907. 

And  in  recognition  of  the  difficulty  of  determining  the  character  of 
the  discharge  in  many  cases  it  was  added : 

Of  course,  from  a  practical  standpoint,  and  as  expert  evidence,  it  wonld  be 
well  to  consider  any  present  views  of  the  two  military  departments  upon  the 
question  whether  or  not  the  original  act  was  the  granting  of  an  honorable  dis- 
charge or  not. 

In  accordance  with  that  suggestion  this  department,  on  June  24:, 
1910,  addressed  a  communication  to  the  Secretary  of  War  reciting 
briefly  the  facts  connected  with  the  discharge  of  the  soldier,  William 
Wright,  and  asking  for  any  information  it  might  be  able  to  furnish 
as  to  whether  such  a  discharge  was,  at  the  time  it  was  given,  com- 
monly accepted  among  military  men  and  regarded  by  the  War  De- 
partment as  constituting  the  recipient  an  "  honorably  discharged  '' 
soldier. 

In  response  the  Acting  Secretary  of  War,  under  date  of  July  11, 
1910,  replies,  in  part,  as  follows: 

As  a  general  rule,  to  which  there  were  few  exceptions,  discharge  certificates 
Issued  to  volunteer  soldiers  of  the  civil-war  period  merely  declared  the  men 
to  whom  thoy  were  issued  to  have  been  discharged  from  the  military  service 
on  certain  dates,  and  contained  nothing  to  show  whether  the  discharges  were 
honorable  or  not.  Only  one  form  of  discharge  certificate  was  Issued  by  the 
War  Department  for  the  discharge  of  these  soldiers,  and  that  form  made  no 
provision  for  recording  thereon  the  character  of  any  discharge.  In  the  cases 
of  men  discharged  otherwise  than  honorably,  the  regular  form  of  discharge 
certificate  was  alwajs  used.  In  some  cases  the  word  "dishonorably"  was 
interlined  on  the  certificates  before  the  word  "  discharged,"  while  In  other 
cases  entries  showing  the  causes  of  the  discharges  or  the  facts  connected  with 
them  were  written  somewhere  on  the  certificates,  as  appears  to  have  been  done 
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in  the  case  of  William  Wright,  referred  to  in  your  letter.  But  the  practice 
in  this  respect  was  by  no  means  uniform,  and  in  a  very  large  percentage  of 
the  cases  of  civil-war  volunteers  it  is  absolutely  impossible  to  determine  from 
their  discharge  certificates  alone  whether  they  were  honorably  discharged  from 
the  military  service  or  not. 

The  practice,  referred  to  by  the  Attorney-General  in  the  opinion  cited  in  your 
letter,  of  cutting  off  a  part  of  the  discharge  certificate  in  the  case  of  a  soldier 
whose  character  or  service  had  not  been  satisfactory  existed  only  with  regard 
to  the  relatively  few  Regular  Army  soldiers  who  were  in  service  before,  during, 
and  after  the  civil  war.  That  practice  never  obtained  in  the  cases  of  the  vast 
number  of  volunteer  soldiers  who  were  in  service  during  that  war.  The  volun- 
teer discharge  certificate  of  that  i)eriod  made  no  provision  whatever  for  showing 
either  the  character  of  the  discharge  or  the  character  of  the  man  discliarged 
or  the  character  of  the  service  previously  rendered  by  him. 

For  the  reasons  hereinbefore  stated,  it  becomes  necessary,  whenever  a  ques- 
tion is  raised  as  to  the  character  of  the  discharge  of  a  volunteer  soldier  of  the 
civil-war  period,  to  ascertain  from  the  oflftclal  record  of  the  circumstances 
attending  his  separation  from  the  military  service  the  fact  as  to  whether  his 
separation  from  that  service  was  or  was  not  honorable.  This  is  the  only  way 
of  reaching  any  definite  conclusion  as  to  the  character  of  the  discharge  in  such 
a  case,  the  form  of  the  discharge  certificate  seldom  being  of  any  value  for  that 
purpose. 

With  specific  reference  to  the  case,  mentioned  in  your  letter,  of  William 
Wright,  private.  Company  B,  Thirty-sixth  United  States  Colored  Infantry,  who 
is  shown  by  the  official  records  to  have  been  mustered  into  service  for  three 
years  June  21, 1864,  to  have  been  tried  and  convicted  by  a  general  court-martial 
In  1866  of  the  theft  of  $1,500  in  silver,  to  have  been  sentenced  to  confinement 
at  hard  labor  in  a  penitentiary  for  the  term  of  three  years,  this  term  of  con- 
finement extending  far  beyond  the  expiration  of  his  term  of  enlistment,  and 
thus  indicating  the  intention  of  the  court-martial  to  separate  him  dishonorably 
from  the  military  service,  and  concerning  whom,  it  is  stated  in  your  letter,  that 
the  discharge  certificate  given  him  on  his  release  from  confinement  bore  a 
notation  of  the  facts  in  regard  to  the  proceedings  of  the  court-martial  in  his 
case,  it  is  to  be  remarked  that  it  is  evident  that  the  separation  of  this  man  from 
the  military  service  was  not  honorable. 

It  is  not  known  to  this  department  that  the  military  authorities  or  military 
men  generally  or  the  War  Department,  during  or  since  the  civil  war,  accepted 
or  regarded  men  as  "honorably  discharged"  who  were  separated  from  the 
military  service  of  the  United  States  as  Wright  was  separated  from  it.  Be- 
cause of  the  great  variety  of  circumstances  attending  the  discharge  of  civil-war 
soldiers,  it  is  impracticable  for  this  department  to  make  a  more  specific  answer 
to  the  inquiry  embodied  in  the  last  paragraph  of  your  letter,  nor  can  the 
department  undertake  to  make  any  statement  with  a  view  to  its  general  appli- 
cation in  connection  with  the  subject  of  that  inquiry.  In  this  connection,  how- 
ever, it  should  be  observed  that  there  has  always  been,  both  in  and  out  of  the 
army,  much  confusion  of  thought  and  expression  with  regard  to  the  act  of  dis- 
charge, which  is  the  thing  done  when  a  man  is  separated  from  the  military 
service,  and  the  certificate  of  discharge,  which  is  merely  written  evidence  of 
the  thing  done,  and  the  delivery  or  even  tli^e  preparation  of  which  is  not  at 
all  necessary  to  separate  a  man  from  service.  It  is  because  too  much  attention 
has  been  paid  to  the  certificate  and  too  little  to  the  thing  acually  done  in  the 
discliarge  of  soldiers  that  there  has  been  so  much  uncertainty  as  to  the  char- 
acter of  such  discharge. 
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It  has  been  held  by  the  Judge- Advocate-General  that — 

when  a  soldier  Is  sentenced  by  conrt-martlal  to  imprisonment  in  a  penitentiary 
and  the  sentence  does  not  also  dlreqt  dishonorable  discharge  it  nevertheless 
involves  such  discharge.     (Digest  Op.  J.  A.  G.,  ed.  1901,  p.  326.) 

A  footnote  by  the  compiler  of  the  digest,  referring  to  that  opinion, 
states: 

This  was  the  practice  dnrlng  the  civil  war.  But  it  is  now  the  practice  in 
such  cases  to  specifically  adjudge  dishonorable  discharge  to  precede  the 
imprisonment. 

What  authority  there  is  for  the  statement  that  "  this  was  the  prac- 
tice during  the  civil  war  "  does  not  appear.  A  circular  issued  by  the 
War  Department  September  30,  1901,  sets  forth  a  number  of  deci- 
sions upon  the  subject,  the  earliest  of  which  is  that  of  Acting  Judge- 
Advocate-General  Lieber  in  the  case  of  William  Meyers,  Company  F, 
Ninth  Regiment  Minnesota  Volunteers,  the  date  of  which  is  Septem- 
ber 9,  1890. 

Meyers  was  sentenced  by  a  court-martial  to  imprisonment  for 
twenty  years,  and  there  was  no  record  of  his  having  been  formally 
discharged  or  given  a  discharge  certificate.  It  was  held  by  the  Acting 
Judge- Advocate-General,  the  Acting  Secretary  of  War  concurring, 
that  inasmuch  as  the  carrying  of  the  sentence  into  execution  actually 
severed  the  soldier  from  the  service  and  relieved  him  from  further 
obligations  under  his  contract  of  enlistment,  the  order  promulgating 
the  sentence  was  virtually  his  discharge  from  the  service,  and  that 
it  was  a  dishonorable  discharge — 

because,  while  the  sentence  of  the  court-martial  did  not  prescribe  it,  it  was 
necessarily  involved  in  that  sentence,  and  the  rule  is  that  all  discharges  that 
are  prescribed  by,  or  are  necessarily  involved  in,  a  sentence  of  a  court-martial 
are  in  law  dishonorable  discharges. 

On  this  point  see,  also,  Winthrop  on  Military  Law,  page  612,  and 
a  note  on  page  613,  stating : 

It  is  not  within  the  power  of  a  court-martial  to  award  an  honorable  discharge. 

Another  case  cited  in  the  circular  is  that  of  Hardy  McRae,  Com- 
pany F,  Thirty-fifth  United  States  Colored  Infantry,  who  was  sen- 
tenced by  court-martial  to  three  months'  confinement,  beginning 
April  10,  1866,  that  being  the  date  of  the  order  publishing  the  sen- 
tence. On  the  muster-out  roll  of  his  company,  dated  June  1,  1866, 
he  was  reported : 

In  confinement  at  Castle  Plnckney,  South  Carolina ;  descriptive  list  sent ;  no 
discharge  given  at  the  muster  out  of  the  organization. 

It  was  held  in  that  case — contrary,  it  would  seem,  to  the  holding 
in  the  Meyers  case — that  his  discharge  from  service  was  coincident 
with  his  release  from  confinement.  As  to  the  character  of  the  dis- 
charge it  was  said : 
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It  may  be  well  to  add  that  the  fact  that  the  sentence  in  this  case  was  only 
for  the  term  of  three  months  does  not  except  the  case  from  the  application 
of  the  general  principle  that  when  a  soldier  was  sentenced  by  general  court- 
martial  to  a  term  of  confinement  extending  to  or  beyond  the  expiration  of  his 
term  of  enlistment,  his  discharge  on  the  termination  of  his  sentence  was  dis- 
honorable. This  is  based  on  the  theory  that  in  awarding  the  sent^ice  the 
conrt-martial  understood  and  intended  that  the  expiration  of  the  soldier's 
enlistment  should  find  him  in  a  status  of  dishonor,  which  would  necessarily 
impart  its  character  to  his  discharge.  So  that,  so  far  as  the  character  of  the 
discharge  is  concerned,  the  length  of  the  term  of  confinem^it  is  immaterial, 
provided  it  covered  the  whole  of  the  term  of  enlistment. 

This  I  understand  to  be  the  principle  and  rule  applicable  to  cases  occurring 
in  the  days  when,  unlike  what  it  is  now,  there  were  only  the  two  kinds  of 
discharge — honorable  and  dishonorable — ^recognized. 

The  rule  referred  to  has,  however,  always  been  limited  to  the  sentences  of 
general  courts-martial. 

In  the  cases  above  cited  the  soldiers  were  never  formally  discharged, 
but  in  the  case  of  Granville  R.  McCubbin,  decided  June  28,  1901, 
the  facts  were  that  McCubbin,  having  been  tried  by  a  general  court- 
martial  and  found  guilty  of  habitual  drunkenness  and  getting  drunk 
while  on  guard  duty,  was  sentenced  to  forfeit  all  pay  due  him  or 
that  might  become  due  him,  except  $5  per  month,  and  to  be  cojifined 
at  hard  labor  during  his  term  of  enlistment.  His  term  of  enlistment 
expired  March  23, 1865.  It  is  not  shown  how  or  when  he  was  released 
from  confinement,  but  it  was  probably  on  or  about  March  20,  1865, 
as  the  records  show  that  he  was  in  St.  Louis,  Mo.,  on  April  17,  1865, 
and  that  the  mustering  officer  there  mustered  him  out  of  the  service 
on  that  date,  on  an  individual  muster-out  roll,  to  date  March  20, 
1865.  The  mustering  officer  noted  on  the  muster-out  roll  the  facts  of 
McCubbin's  trial,  conviction,  and  imprisonment,  and  signed  the  cus- 
tomary certificate  on  the  muster-out  roll,  showing  that  the  soldier 
was  honorably  discharged. 

McCubbin  having  become  an  applicant  for  pension,  his  attorney 
wrote  to  the  War  Department,  June  1,  1901,  requesting  that  a  report 
be  made  to  the  Commissioner  of  Pensions  to  the  effect  that  he  was 
honorably  discharged,  stating: 

I  have  obtained  from  the  Judge-Advocate  General  a  copy  of  the  court-martial 
sentence,  from  which  it  appears  thai  the  court  sentenced  this  man  to  forfeit 
all  pay  due,  or  that  may  become  due,  except  $5  per  month,  and  to  be  confined 
at  hard  labor  during  the  time  of  enlistment,  and  it  seems  that  this  sentence 
was  carried  out,  and  that  when  the  soldier's  term  of  enlistment  expired,  he 
was  called  in  and  was  honorably  discharged,  which  honorable  discharge  was 
filed  by  me  on  September  IS  last  in  the  office  of  the  Auditor  for  the  War 
Department. 

I  also  inclose  a  statement  of  the  soldier.  It  was  not  a  part  of  the  sentence 
of  the  court-martial  that  this  man  should  be  dishonorably  discharged  the 
service,  and  it  is  submitted  that  having  fulfilled  the  requirements  of  the  sen- 
tence, it  is  beyond  the  power  of  the  department  at  this  time  to  determine  that 
this  discharge  was  not  honorable.    The  discharge  certificate  speaks  for  itself, 
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and  it  is  la  all  respects  like  other  discharges  which  are  held  and  considered 
to  be  honorable. 

The  Commissioner  of  Pensions  further  reports  that  on  the  muster-out  roll  a 
remark  appears  that  this  man  "  has  been  discharged  under  sentence  of  g^ieral 
court-martial."  It  is  contended  also  that  this  remark  is  not  true,  because  it 
was  no  part  of  the  sentence  of  the  court-martial  that  the  soldier  should  be  dis- 
charged. The  sentence  was  that  he  should  be  confined  at  hard  labor  during 
the  term  of  enlistment,  and  the  sentence  expired  immediately  upon  the  expira- 
tion of  the  soldier's  term  of  enlistment,  and  he  was  discharged  not  by  reason 
of  sentence  of  general  court-martial,  but  because  of  the  expiration  of  his  term 
of  enlistment 

In  denying  this  request  the  Chief  of  the  Record  and  Pension  Office, 
with  the  concurrence  of  the  Judge- Advocate-General  and  the  Acting 
Secretary  of  War,  said : 

It  does  not  seem  to  be  either  Just  or  proper  that  a  released  convict  who  had 
previously  been  dishonorably  discharged  by  operation  of  his  sentence,  either 
actually  or  constructively,  and  who  was  not  restored  to  a  status  of  duty  and 
honor  with  his  former  command  after  his  release  from  confinement,  but  was 
merely  mustered  out  or  furnished  a  discharge  certificate  by  a  mustering  officer 
or  some  other  official,  should  be  held  to  have  been  honorably  discharged,  or 
to  have  had  his  status  changed  in  any  way,  by  reason  of  such  action.  There 
is  no  restoration  to  a  status  of  honor  and  no  actual  or  constructive  entrance 
upon  a  new  period  of  service  in  a  case  of  this  kind,  and  in  all  such  cases  it  has 
been  held  by  this  office  that  the  musters  out  or  discharges  of  the  released  con- 
victs were  void  and  without  effect  because  the  men  were  not  in  the  military 
ser\ice  at  the  time  but  had  previously  been  dishonorably  discharged  therefrom. 

It  appears  from  the  foregoing  that  for  the  past  twenty  years  the 
War  Department  has  uniformly  held  that  the  duly  approved  sentence 
of  a  general  court-martial  imposing  upon  a  volunteer  soldier  a  term 
of  confinement  extending  to  or  beyond  the  expiration  of  his  term  of 
service,  necessarily  imposed  dishonorable  discharge  upon  him  also, 
although  such  discharge  was  not  specifically  prescribed  in  the  sen- 
tence; and  Acting  Judge-Advocate-General  Lieber,  in  the  McRae 
case  (supra)  stated  that  he  understood  this  to  be  the  principle  and 
rule  applicable  to  cases  occurring  in  the  days  when  only  two  kinds  of 
discharge  were  recognized — honorable  and  dishonorable. 

So  far,  then,  as  the  "  expert  evidence  "  furnished  by  the  War  De- 
partment is  concerned  it  is  distinctly  adverse  to  the  view  contended 
for  by  the  appellant. 

For  the  reasons  which  have  already  been  indicated  this  department 
can  not  assent  to  the  argument  that  the  discharge  should  be  held  to 
have  been  honorable  because  the  discharge  certificate  does  not  ex- 
pressly state  that  it  was  dishonorable.  As  the  Acting  Secretary  of 
War  states,  only  one  form  of  discharge  was  used  in  discharging  vol- 
unteer soldiers  of  the  civil  war  and  that  form  made  no  provision  for 
recording  thereon  the  character  of  the  discharge.  In  some  cases  the 
word  "  dishonorable  "  was  interlined  before  the  word  "  discharged;  " 
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in  other  cases,  perhaps  because  of  doubt  on  the  part  of  the  discharg- 
ing officers  as  to  the  character  of  the  discharge,  the  facts  connected 
with  it  were  written  on  the  certificate  and  allowed  to  speak  for  them- 
selves, as  was  done  in  the  case  of  this  appellant.  There  seems,  how- 
ever, to  have  been  no  general  rule  or  order  requiring  this  to  be  done 
and  where  a  discharge  certificate  is  in  the  usual  form,  without 
emendation  or  interlineation,  it  does  not  warrant  a  condusiye  pre- 
sumption that  the  discharge  was  honorable. 

So  far  as  the  department  can  ascertain,  from  sources  of  information 
now  available,  a  discharge  under  the  circumstances  that  attended  this 
soldier's  separation  from  the  service  was  not  at  that  time  and  has 
never  been  since  regarded  by  military  men  and  by  the  War  Depart- 
ment as  "  honorable."  Hence,  under  the  rule  laid  down  by  the  Attor- 
ney-General and  adopted  by  the  department  in  the  case  of  Lewis  W* 
Thomas  (supra)  the  claim  was  properly  rejected. 

The  rejection  is  affirmed. 


DEPENDENT  PARENTS— CONTRIBUTIONS-SECTION  4707,  REVISED 

STATUTES. 

JeREMIE  BOURDEAU   (FaTHER). 

The  fact  that  the  soldier  for  a  period  of  two  years  preceding  his  death,  during 
which  time  he  was  an  invalid  by  reason  of.  disease  contracted  in  the  service, 
made  no  contributions  toward  the  claimant's  support  is  not  a  good  ground 
for  rejection  of  claim.  (Citing  Mary  A.  Francks,  7  P.  D.,  43,  and  Stephen 
F.  Williams,  ib.,  507.) 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

August  16, 1910. 

The  claimant,  Jeremie  Bourdeau,  filed  an  application  for  pension, 
February  15,  1910,  as  dependent  father  of  Fred  Bourdeau,  deceased, 
formerly  a  private  in  Battery  C,  First  United  States  Field  Artillery, 
which  he  subsequently  stated  he  desired  to  have  adjudicated  under 
the  provisions  of  section  4707  of  the  Revised  Statutes. 

The  application  was  rejected  May  3,  1910,  on  the  ground  that  the 
soldier  did  not  contribute  anything  toward  his  support  during  the 
two  years  next  preceding  his  death.  Additional  evidence  was  filed 
June  9,  1910,  which  was  held  not  to  warrant  any  change  of  action. 
An  appeal  was  taken  June  23,  1910,  the  contention  being  that  the 
claimant  was  dependent  within  the  meaning  of  the  law  at  the  time  of 
the  soldier's  death. 

The  soldier  enlisted  February  9,  1908,  was  discharged  July  7,  1909, 
and  died  January  16,  1910,  leaving  no  widow,  minor  child,  or  mother 
surviving.     Shortly  after  his  discharge  he   applied   for  and   was 
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granted  pension  for  pulmonary  tuberculosis,  the  rate  allowed  being 
$24  per  month.  He  had  a  claim  for  increase  pending  at  the  time  of 
his  death. 

In  an  affidavit  filed  April  16, 1910,  the  claimant  stated  that  the  sol- 
dier was  an  invalid  for  two  years  preceding  his  death  and  unable  to 
contribute  anything  toward  his  (claimant's)  support.  Testimony  was 
filed  for  the  purpose  of  showing  contributions  before  enlistment. 

In  the  case  of  Stephen  F.  Williams  (father)  decided  on  appeal 
February  28,  1895  (7  P.  D.,  507),  in  which  the  evidence  showed  that 
the  soldier  contributed  to  claimant's  support  before  enlistment  and 
after  discharge,  but  for  nineteen  years  previous  to  his  death  was  an 
inmate  of  an  asylum  for  the  insane,  his  insanity  being  due  to  a  shell 
wound  of  the  head  received  in  the  service,  the  department  held  that 
the  dependence  of  the  claimant  upon  the  soldier  at  the  time  of  the 
letter's  death  was  established  within  the  meaning  of  section  4707, 
Revised  Statutes,  citing,  with  approval,  the  case  of  Mary  A.  Francks 
(7  P.  D.,  43),  and  overruling  the  contrary  deci^on  in  the  case  of 
George  W.  Porter  (4  P.  D.,  415). 

The  principle  laid  down  was  that  where  a  father,  mother,  or  minor 
brother  or  sister  was,  at  the  time  of  the  soldier's  death,  without  ade- 
quate means  of  support,  and  the  soldier  had  recognized  his  obliga- 
tion to  aid,  and,  until  rendered  unable  by  the  disability  incurred  in 
the  service,  had  aided  in  the  support  of  such  relative,  dependence 
under  the  statute  should  be  assumed. 

In  the  case  of  Margaret  Cameron,  decided  by  Secretary  Teller  De- 
cember 26, 1883  (12  P.  D.,  o.  s.,  482),  the  Secretary  said: 

It  is  believed  tbat  the  letter  of  the  law  "  dependent  upon  the  son  at  the  date 
of  his  death,  in  whole  or  in  part/*  relates  more  to  the  wants  and  necessities  of 
the  mother  for  aid  from  the  son  than  it  does  to  the  son*s  physical  ability  to 
render  such  aid.    ♦    ♦    ♦ 

It  is  not  supposed  that  Congress  intended  by  this  law  to  provide  a  pension 
for  a  dependent  mother  of  a  soldier  who  had  died,  or  who  should  die  after  the 
passage  of  the  law,  of  wounds  or  disease  contracted  in  the  service  who  main- 
tained the  physical  ability  to  support  himself  and  contribute  to  the  support  of 
the  mother,  and  deny  pension  to  the  soldier  whose  wound  or  disease  was  of  a 
character  to  totally  disable  him  from  supporting  himself  or  to  contribute  to  the 
support  of  the  mother. 

Under  these  rulings,  which  the  department  believes  embodied  a  cor- 
rect interpretation  of  the  law,  the  fact  that  this  claimant's  son,  for  a 
period  of  two  years  preceding  his  death,  during  which  time  he  was  an 
invalid,  made  no  contributions  toward  the  father's  support,  is  not  a 
good  ground  of  rejection. 

The  rejection  is,  therefore,  set  aside  and  the  case  remanded  for 
read  judication. 
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SX2RTICB-ACT  JTXJNIl  97,  1890-PtrBIiOUQH-ACTUAIi  SBRTICE. 

Oscar  May. 

Claimant  was  not  serving  In  the  military  service  of  the  United  States  within 
the  meaning  of  the  law  while  at  home  on  furlough,  or  leave  of  absence, 
awaiting  formal  discharge.     (Citing  Joel  S.  Hoplcina,  17  P.  D.,  358.) 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

August  Sl^  1910. 

In  June,  1891,  Oscar  May,  formerly  a  private  in  Company  I,  Third 
Ohio  Infantry,  was  granted  a  pension  of  $8  per  month  under  the 
act  of  June  27,  1890.  In  March,  1908,  his  name  was  dropped  from 
the  pension  roll  on  the  ground  that  he  did  not  serve  ninety  days.  On 
July  18,  1910,  he  filed  a  claim  for  restoration,  which  was  rejected 
August  11,  1910.  From  that  action  he,  through  his  attorney,  ap- 
pealed August  16,  1910. 

The  report  furnished  by  the  War  Department  in  regard  to  the 
claimant's  service  when  his  original  claim  was  under  consideration 
merely  stated  that  he  was  enrolled  April  25,  1861,  and  mustered  out 
with  his  company  August  22,  1861. 

A  report  furnished  January  6, 1908,  states : 

In  the  case  of  Oscar  May,  Company  I,  Third  Ohio  Infantry  (three  months  ' 
1861),  there  Is  no  remarlc  on  company  muster-out  roll  opposite  his  name  show- 
ing him  on  furlough,  but  in  certificate  by  company  commander  on  company 
muster-out  roll  it  is  shown  that  subsistence  was  only  furnished  to  June  17, 
at  which  time  leave  of  absence  was  given  to  go  home  and  there  remain  until 
regularly  mustered  out  of  service  or  until  further  orders  from  colonel  of  the 
regiment 

One  of  the  conditions  requisite  to  entitle  a  soldier  to  pension  under 
the  act  of  June  27,  1890,  is  that  he  shall  have  "  served  ninety  days  or 
more  in  the  military  or  naval  service  of  the  United  States."  It  is  ad- 
mitted that  this  claimant's  service  began  on  April  25,  1861,  and  it  is 
not  disputed  that  he  performed  no  military  service  after  June  17, 
1861.    It  seems  plain,  therefore,  that  he  served  only  fifty-four  days. 

It  is  contended  in  the  appeal  that  he  was  "  within  military  control  " 
for  more  than  ninety  days,  and  therefore  comes  within  the  provisions 
of  the  act  of  June  27,  1890.  "  Within  military  control  "  means  that 
he  could  have  been  recalled  from  his  home  and  made  to  serve  at  any 
time  prior  to  his  muster  out;  but,  as  a  matter  of  fact,  he  was  not 
recalled  and  did  not  serve  after  June  17,  1861.  The  law  pensions 
those  who  "  served  ninety  days,"  not  those  who  were  under  military 
control  for  that  length  of  time. 

It  is  said  in  the  appeal : 

There  have  been  decisions  lately  tending  to  show  that  It  was  not  necessary 
for  a  man  to  be  at  the  front  shooting  his  rifle  every  day  during  the  ninety 
days;  but  If  he  enlisted  In  good  faith  for  service  during  the  civil  war,  and  If 
he  served  in  good  faith  over  ninety  days,  then  a  pension  should  be  paid  to  him, 
whether  he  was  at  the  front  or  not.  r^^^^T^ 
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It  is  not  known  what  decisions  are  referred  to.  The  department 
is  not  aware  that  it  has  ever  been  held  that  it  was  necessary  for  a 
man  to  be  at  the  front  during  the  ninety  days,  or  any  part  thereof. 
If  he  "  served  "  ninety  days,  it  is  sufficient,  whether  he  was  at  the 
front  or  at  the  rear.  The  department,  however,  is  unable  to  under- 
stand the  view  of  military  service  taken  by  those  who  maintain  that 
a  man  who  was  at  home,  attending  to  his  store  or  cultivating  his 
farm,  subject  to  no  military  discipline  or  regulation,  but  free  to  com^ 
and  go  as  he  pleased  and  attend  to  his  own  private  business  or  pleas- 
ure, was  at  the  same  time  serving  as  a  soldier. 

Congress  clearly  and  aptly  defined  the  conditions  under  which  a 
man  might  be  held  to  have  been  serving  in  the  military  service  when, 
in  the  act  of  July  27, 1868  (now  section  4694  of  the  Bevised  Statutes) , 
it  provided  that  no  person  should  be  entitled  to  pension  by  reason  of 
wounds  received  or  disease  contracted  in  the  service  of  the  United 
States  after  that  date  unless  he  was  at  the  time  "  actually  in  the  field 
or  on  the  march  or  at  some  post,  fort,  or  garrison."  By  a  subsequent 
enactment  it  was  provided  that  officers  absent  on  sick  leave  and  en- 
listed men  absent  on  sick  furlough,  or  on  veteran  furlough  with  the 
organization  to  which  they  belonged,  should  be  regarded  in  the  same 
manner  as  if  they  were  in  the  field  or  hospital. 

If  a  man  was  not  in  the  field,  or  on  the  march,  or  at  some  post,  fort, 
or  garrison,  and  was  not  on  sick  furlough,  or  veteran  furlough  with 
the  organization  to  which  he  belonged,  he  was  not  "  in  the  military 
service  "  so  far  as  any  right  to  pension  on  account  of  such  service  was 
concerned.  That  was  the  law  when  the  act  of  June  27,  1890,  was 
passed,  and  there  is  no  reason  to  believe  that  Congress  intended  the 
words  "  in  the  military  service  "  in  that  act  to  have  any  broader  scope 
than  was  given  them  in  the  old  law  by  the  act  of  July  27,  1868. 

To  hold  that  a  man  can  acquire  a  right  to  pension  granted  on 
account  of  military  service  while  at  home  attending  exclusively  to  his 
own  private  affairs  as  a  citizen  would,  it  is  believed,  be  repugnant 
both  to  the  plain  intent  of  the  law-making  power  and  to  sound  reason. 

After  careful  consideration  of  the  question  in  all  of  its  phases  the 
department  has  found  no  reason  to  modify  the  views  expressed  in  the 
case  of  Joel  S.  Hopkins  (17  P.  D.,  358),  in  accordance  with  which 
your  action  in  this  case  was  taken. 

The  action  is  affirmed. 
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SHBTICR-DBSIBKTION— ACT  OP  JXTXIB  87,  1990— TERMINATION  OF  THB 
WAR  OF  THB  RBBBIiljION. 

John  T.  Beed. 

Appellant's  serylce  In  the  Begnlar  Army  under  an  enlistment  on  June  17,  1866, 
from  which  he  deserted  July  80,  1866,  was  rendered  in  the  State  of  Louisi- 
ana prior  to  the  President's  proclamation  declaring  the  war  at  an  end  in 
that  State.  The  charge  of  desertion  has  not  been  removed,  nor  has  he  been 
honorably  discharged  from  his  said  last  servica  It  is  held  that  as  all  of 
said  service  was  rendered  prior  to  the  President's  proclamation  of  April  2, 
1866,  declaring  the  rebellion  in  that  and  other  States  at  an  end,  the  pre- 
sumption is  that  such  service  was  rendered  during  the  war  of  the  rebellion, 
as  mentioned  in  the  act  of  June  27, 1890,  and  the  burden  of  proof  is  on  the 
appellant  to  show  that  such  service  had  no  connection  with  said  war ;  &nd 
as  appellant  deserted  and  was  not  discharged  from  his  last  contract  of 
service  in  and  for  the  civil  war  the  Joint  resolutions  of  July  1,  1902,  and 
June  28,  1906,  afford  him  no  relief;  and  therefore^  as  he  has  not  been 
honorably  discharged  from  all  service  contracted  for  in  the  civil  war,  he 
has  no  title  to  pension  under  the  act  of  June  27,  1890. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions 

September  SO^  1910. 

The  appellant,  John  T.  Reed,  served  in  Company  D,  Second  Mary- 
land Volunteer  Cavalry;  Company  K,  Third  Maryland  Volunteer 
Cavalry;  and  in  Troop  I,  First  United  States  Cavalry.  In  his  claim 
for  pension  under  the  act  of  June  27,  1890,  filed  April  4,  1891,  cer- 
tificate issued  October  20, 1903,  to  allow  pension  at  $6  per  month  from 
date  of  filing,  he  had  been  paid  pension  under  the  act  of  June  27, 
1890,  from  April  4,  1891,  date  of  filing,  over  the  period  to  June  4, 
1907,  when,  on  September  18,  1907,  his  name  was  dropped  from  the 
rolls,  pursuant  to  the  Bureau's  action  of  September  4,  1907,  approv- 
ing therefor,  on  the  ground — 

That  pensioner  has  no  title  to  pension  *  *  ♦  (under  act  of  June  27, 
1890)  for  the  reason  that  he  deserted  on  July  90,  1865,  from  Troop  I,  First 
United  States  Cavalry,  in  which  he  enlisted  at  New  Orleans,  La.,  June  17, 

1865,  being  then  stationed  at  said  city  of  New  Orleans  with  his  troop  during 
the  war  of  the  rebellion,  which  did  not  terminate  in  Louisiana  until  April  2, 

1866.  It  is  now  held  that  such  enlistment  and  service  was  entered  into  and  was 
In  connection  with  said  war  and  the  desertion  therefrom  is  an  absolute  bar  to 
title  to  pension  under  the  said  act  of  June  27,  1890,  unless  he  can  obtain  an 
honorable  discharge  from  said  service. 

The  bureau,  June  3,  1910,  advised  claimant's  attorney,  in  reply  to 
argument  submitted  May  26,  1910 — that  soldier's  desertion  from  the 
Begular  Army  was  subsequent  to  the  close  of  the  war  of  the  rebellion, 
and  therefore  it  was  error  to  drop  claimant's  name  from  the  rolls  on 
the  ground  assigned — ^in  substance,  that  action  dropping  claimant's 
name  from  the  rolls  on  ground  assigned  (restated  at  length  in  the 
bureau's  letter)  was  proper  and  was  adhered  to.    An  appeal  wjas 
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entered  June  14,  1910,  with  the  contention  that  appellant  "served 
until  the  close  of  the  war  of  the  rebellion  and  therefore  is-  entitled  to 
any  pension  because  of  his  service  during  the  civil  war/' 

The  War  Department  reported,  under  date  of  June  3,  1883,  that 
appellant  was  enrolled  July  8,  1863,  as  a  private'^in  Company  D, 
Second  Maryland  Cavalry,  to  serve  six  months;  deserted  Augu^  25, 
1863.  The  charge  of  desertion  of  August  25,  1863,  was  removed 
under  act  of  Congress  July  5,  1884 ;  was  absent  without  proper  au- 
thority from  August  25,  1863,  to  October  29,  1863.  (See  report  of 
War  Department  under  date  of  November  14, 1887.)  Discharged  to 
date  October  28,  1863,  to  reenlist  in  Company  K,  Third  Maryland 
Cavalry ;  was  enrolled  October  29,  1863,  as  a  private  in  Company  K, 
Third  Maryland  Cavalry,  to  serve  three  years.  Discharged  at  Green- 
ville, La.,  June  19,  1865,  to  enlist  in  Troop  I,  First  United  States 
Cavalry,  in  accordance  with  Circular  No.  23,  A.  G.  O.,  June  5, 1865. 

The  War  Department  further  reported,  July  10,  1901,  that  appel- 
lant enlisted  June  17,  1865,  at  New  Orleans,  La.,  in  Troop  I,  First 
United  States  Cavalry.  Muster  roll  for  July  and  August,  1865,  show 
him  deserted  July  30, 1865,  a  private ;  no  record  of  removal  of  charge 
of  desertion;  a  deserter  at  large;  soldier  was  stationed  at  New 
Orleans^  La.,  June  17  to  July  30,  1865. 

In  the  case  John  Barleyoung  (7  P.  D.,  456,  text),  it  is  stated  in 
accordance  with  the  view  expressed  in  the  case  Jeremiah  Butler  (7 
P.  D.,  214,  text),  "It  is  a  well-known  historical  fact  that  the  war 
was  practically  ended,  so  far  as  actual  belligerency  was  concerned, 
in  July,  1865."  It  is  further  stated  in  the  case  of  Barleyoung  (456, 
text),  "  The  war  still  subsisted,  however,  and  pensionable  service  may 
have  been  rendered  thereafter  (July,  1865),  both  in  and  during  the 
war,  until  it  was  finally  terminated  as  a  status,  which  will  be  held 
in  accordance  with  the  decision  of  the  Supreme  Court  cited  (The 
Protector,  12  Wall.,  700),  to  be  August  20,  1866; "  that  (457,  text) 
"  the  war  was  legally  terminated  April  2,  1866,  in  the  States  men- 
tioned in  the  proclamation  of  that  date,  viz,  Georgia  *  *  *  Ten- 
nessee,  Louisiana  *  *  *  "  (all  the  States  that  seceded  from  the 
Union,  save  Texas),  and  it  was  held  (p.  467) — 

In  view  of  the  fkct  that  beUigerent  hostilities  had  ceased  in  July,  1866,  it  will, 
therefore,  be  presumed  that  any  service  rendered  after  that  time  was  not 
rendered  in,  although  during  said  war  of  the  rebellion,  and  the  burden  of 
proof  is  upon  claimants  to  show  by  direct  and  positive  evidence  that  their  service 
rendered  thereafter  was  a  part  of  the  operations  of  the  war,  made  f6r  the 
attainment  of  the  purpose  declared  in  the  proclamation  of  August  20,  1866»  to 
have  been  finally  attained. 

The  appellant,  however,  deserted  the  service  in  July,  1865,  and 
such  desertion,  the  bureau  held,  occurred  while  he  was  serving  in  the 
civil  war,  terminated  his  service  in  said  war  dishonorably,  and,  under 
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the  deci^ons  of  the  department,  precluded  his  being  a  beneficiary 
tinder  the  act  of  June  27,  1890.  Appellant  does  not  contend  it  is  to 
be  presumed  under  authority  of  the  Barleyoung  case  that  he  was 
serving  in  the  civil  war  when  he  deserted  July  30, 1865 ;  but,  on  the 
contrary,  that  the  war  was  then  practically  ended  so  far  as  actual 
belligerency  was  concerned,  and,  although  the  war  still  subsisted  at 
that  time,  in  order  to  show  that  his  service  was  pensionable  service 
under  the  act  of  June  27,  1890,  there  must  be  "  direct  and  positive 
evidence ''  of  the  fact  that  his  service  at  the  time  he  deserted  '^  was 
a  part  of  the  operations  of  the  war  made  for  the  purposes  declared  in 
the  proclamation  of  August  20,  1866,  to  have  been  finally  attained." 
In  other  words,  appellant  contends,  in  effect,  that  on  July  30,  1866, 
he  was  not  serving  in  the  civil  war,  and  hence  the  burden  of  proof  is 
not  upon  him  to  establish  that  he  was  so  serving;  neither  can  it  be 
presumed  under  the  rule  in  the  Barleyoung  case  that  he  was  perform- 
ing war  service  at  that  time,  and  hence  such  fact  has  not  been  estab- 
lished. 

As  service  in  the  civil  war  terminated  with  its  close,  persons  serv- 
ing in  the  Regular  Army  (or  Navy)  during  the  civil  war,  who  con- 
tinued to  serve  until  after  its  close,  were  discharged  from  service  in 
said  war  when  the  war  ended,  and  they  were  taken  away  from  that 
service  by  proper  authority.  (See  Helen  M.  Leslie,  6  P.  D.,  255; 
also  Wm.  B.  Johns,  2  P.  D.,  303;  Evelyn  S.  Tallman,  6  P.  D.,  241; 
Placida  M.  de  Ortega,  14  P.  D.,  326;  Minor  of  Walter  S.  Weeks,  17 
P.  D.,  302.)  Therefore  the  point  urged  by  appellant  is  that  his 
service  in  the  Begular  Army  in  Troop  I,  First  United  States  Cavalry, 
was  continuous  to  a  date  subsequent  to  the  close  of  the  civil  war, 
and  from  his  service  in  the  civil  war  under  said  enlistment  he  had 
been  honorably  discharged  when  he  deserted  July  30,  1865,  the  war 
having  ended  in  Louisiana,  where  he  was  stationed,  before  July  30, 
1865 ;  hence,  as  he  was  honorably  discharged  from  all  his  service  in 
the  civil  war,  he  is  entitled  to  the  benefits  of  the  act  of  June  27, 1890. 

It  is  not  necessary  for  the  purposes  of  appellant's  case  to  determine 
at  what  time  in  July,  1865,  organized  hostilities  in  the  civil  war 
ceased — ^whether  before  July  30,  1866,  or  subsequently  during  that 
month.  For,  in  its  decision  in  the  case  Annie  Taylor  (14  P.  D.,  71), 
the  department  said : 

The.  presumption  based,  in  the  Barleyoung  decision,  upon  the  well-known  fact 
that,  the  organized  hostilities  of  the  rebellion  were  practically  ended  in  July, 
1865,  is  a  presumption  of  fact  general  in  its  nature,  weak,  requiring  but  slight 
eyidence  to  OTercome  it  in  any  particular  case,  and  usually  subservient  to  the 
disputable  presumptions  of  law  based,  in  that  decision,  to  the  cessation,  in  par- 
ticular States,  of  said  rebellion. 

For  instance^  if  serrice  be  shown  to  have  been  rendered  after  July,  1866,  and 
before  April  2, 1866,  in  some  of  the  States  named  in  the  President's  proclamation 
of  the  latter  date,  declaring  the  rebellion  then  at  an  end  in  those  States,  the^ 
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presomptioii  of  law  arises  that  sach  service  was  war  service  and  penMonable 
under  said  act  of  June  27,  1890,  as  construed  by  the  Department  (of  the 
Interior) ;  and  this  particular  legal  presumption  should  be  sufficient  to  overcome 
the  general  presumption  of  fiict  that  service  after  July,  1866,  was  not  war 
service.  The  legal  presumption,  though  a  strong  one»  however,  is  a  disputable 
presumption,  and  may  itself  be  rebutted  by  showing  clearly  and  satisfisetorily 
that  the  service  rendered  had,  in  fact,  no  connection  with  said  war  or  with  its 
purpose  to  suppress  the  rebellion. 

On  page  77  in  its  decision  in  the  case  Annie  Taylor,  supra,  the 
department  further  said  that  '^to  this  extent  (as  above  set  forth) 
*  *  *  that  evidence  to  rebut  the  presumption  therein  referred  to 
as  arising  from  the  fact  of  the  general  cessation  of  organized  bel- 
ligerent operations  in  July,  1865,  must  be  ^  direct  and  positive  evi- 
dence' may  be  modified  '^  (in  the  Barleyoung  decidon). 

Within  a  short  time  after  the  decision  of  the  department  in  the 
case  of  Annie  Taylor,  supra,  order  No.  77,  dated  November  30,  1903, 
was  issued  by  the  bureau,  which  was  approved  by  the  Secretary  of 
the  Interior  on  December  2,  1903.  Paragraph  1  of  this  order  is  as 
follows: 

Service  under  enlistments  entered  into  in  the  loyal  States  after  AprU  18» 
1865,  and  in  the  disloyal  States,  Territories,  and  the  District  of  Columbia  after 
June  1, 1866,  to  be  deemed  service  during  the  late  war  of  the  rebellion  must  be 
proven  to  have  had,  in  fact,  some  direct  connection  with  active  military  duty 
In  aid  of  the  suppression  of  the  rebeUlon  or  to  have  been  performed  in  territory 
where  the  rebellion  had  existed  and  had  not  been  declared  at  an  &Qd  by  procla- 
mation of  the  President 

Such  enlistments  will  be  presumed  to  have  been  made  not  for  service  in  aid 
of  suppressing  the  rebellion,  but  such  presumption  may  be  rebutted  by  evidence 
of  the  facts  above  required. 

The  foregoing  order  and  the  decision  of  the  department  in  the 
case  of  Taylor,  supra,  were  followed  by  decisions  of  the  department 
in  cases  of  Maria  Smith  (14  P.  D.,  346) ;  Isaac  Walker  (15  P.  D., 
198) ;  William  Williams  (15P.D.,281) ;  Squire  Qark  (16P.D.,294), 
and  Frederick  A.  Schumann  (16  P.  D.,  514),  all  of  which  approve 
and  sustain  said  Order  No.  77  and  follow  the  rule  laid  down  in  the 
case  of  Taylor,  supra.  Under  this  array  of  authority,  beginning 
with  the  case  of  Taylor,  supra,  decided  July  81,  1903,  the  rule  gov- 
erning as  to  evidence  to  establish  a  civil-war  service  subsequently  to 
July,  1865,  approved  by  the  department  in  the  case  of  Barleyoung^ 
supra,  was  materially  modified  by  the  rule  governing  as  to  such  evi- 
dence approved  in  the  case  of  Annie  Taylor,  so  that  it  is  no  longer 
necessary  for  a  claimant  to  show,  by  direct  and  positive  evidence,  that 
his  service  subsequent  to  July,  1865,  was  civil-war  service,  as  was 
held  in  the  case  of  Barleyoung,  supra,  in  order  to  become  entitled  to 
the  ben^ts  of  said  act,  but  that  civil- war  service  is  established  as 
held  in  the  case  of  Annie  Taylor,  supra,  by  evidence  which  shows 
that  the  claimant's  service  was  rendered  after  July,  1865,  and  before 
April  2, 1866,  in  some  of  the  States  named  in  the  President's  procla- 
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mation  of  the  latter  date.  Under  this  rule  it  is  clear  that  appellant's 
service  at  the  time  he  deserted  was  pensionable  service  under  the  act 
of  June  27, 1890,  for  it  is  shown  bj  the  reports  of  the  War  Depart- 
ment tlmt  when  appellant  deserted  July  80, 1865,  he  was  stationed  in 
Louisiana,  a  State  named  in  the  President's  proclamation  of  April 
2, 1866;  and  thereupon  arises  a  legal  presumption,  as  is  stated  in  the 
case  of  Annie  Taylor,  supra,  ^^  that  such  service  was  war  service  and 
pensioBable  under  said  act  (June  27, 1890)." 

In  order  it  may  appear  that  appellant's  service  at  the  time  of  his 
desertion  was  not  war  service  it  is  incumbent  upon  him  to  show 
'^clearly  and  satisfactorily  that  the  (his)  service  had,  in  fact,  no 
connection  with  said  war  or  with  its  purposes  to  suppress  the  rebel- 
lion" (case  of  Annie  Taylor,  14  P.  D.,  76).  But  there  is  no  evi- 
dence of  any  kind  whatever  to  show  such  fact.  Accordingly,  it  is 
held  that  when  appellant  deserted  July  80,  1865,  he  was  rendering 
service  in  the  civil  war,  pensionable  under  the  act  of  June  27, 1890. 

Under  the  act  of  June  27, 1890,  one  condition  to  entitle  a  claimant 
to  its  benefits  is  that  he  must  have  been  honorably  discharged  from 
all  his  service  in  the  civil  war.  Appellant's  last  service  in  said  war 
was  under  his  enlistment  in  Troop  I,  First  United  States  Cavalry, 
June  17,  1865,  from  which  service  he  deserted  July  80,  1865,  during 
the  civil  war.  The  joint  resolution  of  June  28,  1906,  as  amended, 
therefore  does  not  operate  to  honorably  discharge  1^™  from  said 
service  in  Troop  I,  First  United  States  Cavalry,  from  which  he  de- 
serted, as  that  was  his  final  service  in  the  civil  war. 

It  is  to  be  observed  that  in  appellant's  case  the  more  liberal  the 
construction  that  is  placed  upon  the  act  of  June  27, 1890,  relative  to 
the  duration  of  the  civil  war,  and  the  theater  of  the  war,  for  pen- 
sionable purposes  under  its  provisions,  the  less  ground  there  is  for 
appellant  to  found  a  pensionable  status,  and  this  because  under  his 
last  enlistment  in  the  civil  war  his  status  is  that  of  a  deserter  and 
not  that  of  a  soldier.  It  is  impossible  that  a  liberal  rule  of  construc- 
tion in  the  particulars  noted  should  serve  the  one  equally  as  well  as 
the  other. 

Action  affirmed. 

KARRIAGB— ACT  OF  JUNB  27,  1880— KENTUCKY  ACTS  OF  FBBRfJARY  14, 
1866,  ABO)  JUNES  14,  lOlO^llBGROESS  AND  MULATTOE2S. 

Catherine  Arnold  (alleged  widow). 

The  act  of  the  legislature  of  the  State  of  Kentucky  which  became  operative 
June  14,  1010,  recognized  the  lawful  marital  status  of  all  negroes  who  had 
cohabitated  together  as  man  and  wife  prior  to  February  14,  1806,  and  who 
80  continued  to  live  and  cohabit  up  to  the  death  of  either  or  both  of  the 
parties. 

ffeld,  The  effect  of  this  statute  is  to  make  such  marriages  lawful  from  andj 
after  February  14, 1866^  but  the  wife  of  a  soldier  assertingctitlej^teLjieBsl^iC 
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by  reason  of  being  the  8oldler*B  widow  could  not  lawfully  assert  such  a 
right  until  the  date  on  which  such  statute  became  operatiye. 

A  declaration  asserting  a  right  which  does  not  exist  at  the  date  of  the  execu- 
tion of  the  declaration  is  absolutely  void. 

No  claim  for  pension  in  which  the  marital  status  is  asserted  and  claimed  by 
virtue  of  said  act  is  entitled  to  consideration  if  executed  prior  to  June 
14,  1910. 

Assistant  tSecretwry  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

October  12,  1910. 

Catherine,  as  alleged  widow  of  Harry  Arnold,  formerly  a  private 
and  corporal  in  Company  E,  Twelfth  United  States  Colored  Volun- 
teer Heavy  Artillery,  filed  her  application  under  the  act  of  June  27, 
1890,  as  amended,  on  December  1, 1905,  alleging  therein  that  she  was 
the  widow  of  the  soldier  in  question  and  therefore  entitled  to  pension 
imder  the  act  invoked,  the  soldier  having  died  August  9,  1905.  Her 
claim  was  rejected  October  19,  1906,  on  the  ground  that  her  slave 
marriage  with  the  soldier,  contracted  in  the  year  1859,  had  never 
been  ratified  as  required  by  the  act  of  the  legislature  of  Kentucky 
of  February  14,  1866,  and  that  therefore  she  was  without  title  to 
pension.  No  appeal  was  taken  from  this  action,  but  the  attorneys 
attempted  on  some  unrecorded  date  to  reopen  the  claim  under  a 
recent  act  of  the  legislature  of  Kentucky  which  went  into  effect  on 
June  14,  1910,  it  being  contended  by  the  attorneys  in  the  case  that 
the  terms  of  the  said  act  were  sufficient  on  which  to  predicate  a 
reopening  and  readjudication  of  the  claim,  and  were  effective  to  give 
title  to  the  claiming  widow  under  her  declaration  of  December  1, 
1905. 

Acting  under  an  informal  reference,  the  Assistant  Attorney-General 
for  the  Interior  Department  rendered  an  opinion  in  the  pension  claim 
of  Ann  Alvis,  in  which  he  held  that  in  no  instance  should  a  pension 
claim  affected  by  the  recent  act  of  the  legislature  of  Kentucky  be  recog- 
nized unless  it  be  initiated  by  the  filing  of  a  valid  declaration  executed 
at  a  date  subsequent  to  the  time  when  the  new  statute  became  effective. 
This  opinion  of  the  Assistant  Attorney-Greneral  was  approved  by  the 
Acting  Secretary  of  the  Interior  on  July  28,  1910,  and  in  pursuance 
of  said  opinion  you  notified  the  attorney  in  this  present  case  that  the 
claimant  therein  must  file  a  new  declaration  in  order  to  have  her  claim 
considered.  This  notification  by  you  appears  to  bear  date  of  August 
6, 1910,  and  it  resulted  in  an  appeal  being  entered  September  2,  1910, 
it  being  contended  in  said  appeal  that  the  act  of  the  Kentucky  legisla- 
ture should  not  be  considered  as  retroactive  in  its  terms,  but  that  the 
bar  to  title  having  been  removed,  the  marriage  of  the  soldier  and  the 
claimant  was  made  legal  and  valid  from  the  year  1859,  such  being 
the  date  that  the  marital  relations  were  entered  into,  and  that  claimant 
was  soldier's  widow,  and  had  been  ever  since  his^fJjf^i^^QoOQlc 
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.  The  appealing  attorneys  further  contend  that  this  present  daimant 
has  title  without  reference  to  the  recent  act  of  the  Kentucky  legisla- 
ture, for  the  reason  that  section  2,  act  of  August  7, 1882,  excepts  from 
the  operation  of  the  lex  loci  the  marriage  of  colored  soldiers  and 
sailors,  and  that  section  4705,  Bevised  Statutes,  applies. 

A  question  of  law  arises  in  this  appealed  case  and  a  brief  discussion 
lis  therefore  necessary. 

The  eflfect  of  the  terms  of  the  act  of  June  27, 1890,  and  section  4705, 
Bevised  Statutes,  as  they  apply  to  claiming  colored  widows  in  Ken- 
tucky, has  been  repeatedly  before  this  department,  and  it  has  uni- 
formly and  consistently  held  that  the  terms  of  section  4705,  Hevised 
Statutes,  do  not  give  title  to  the  widows  of  colored  soldiers  who  apply 
for  pension  under  the  act  of  June  27,  1890.  See  the  published  de- 
cisions in  the  cases  of  Nannie  Boach  (7  P.  D.,  80),  Lettie  Hawkins 
(8  P.  D.,  82),  Mary  Biddle  (10  P.  D.,  441),  and  Eliza  J.  Ellis  (12 
P.D.,  159). 

Section  4705,  Bevised  Statutes,  refers  only  to  the  widows  of  such 
colored  soldiers  and  sailors  who  have  died  or  shall  hereafter  die  by 
reason  of  wounds  or  injuries  received,  or  casualty  received  or  disease 
contracted  in  the  military  or  naval  service  of  the  United  States  and  in 
line  of  duty.  Title  under  the  act  of  June  27,  1890,  is  in  no  wise 
dependent  upon  any  injury  received  or  disease  contracted  in  the 
military  or  naval  service,  and  the  line  of  demarcation  is  too  apparent 
to  admit  of  any  further  discussion. 

It  appears  by  the  evidence  in  the  case  under  discussion  that  the 
claimant  and  her  husband  formed  a  slave  marriage  in  the  year 
1859.  The  act  of  the  legislature  of  the  State  of  Kentucky  of  Febru- 
ary 14,  1866,  made  it  incumbent  upon  all  negroes  and  mulattoes  who 
had  theretofore  lived  and  cohabited  as  husband  and  wife  and  who 
desired  to  have  such  relations  lawful,  that  they  must  appear  before 
the  clerk  of  the  county  court  in  the  State  of  Kentucky  in  which  they 
resided  and  declare  their  marital  intention  and  relation.  In  passing 
upon  such  a  condition  the  supreme  court  of  the  State  of  Kentucky, 
in  the  case  of  Estill  v.  Bogers  (1  Bush,  62) ,  said : 

Ck)nstrued  according  to  Its  letter  and  its  context,  this  enactment  imports 
fbat  without  compliance  with  its  prescribed  requisition  no  such  union  can  be 
itself  legal  marriage.  Without  conformity  to  this  statutory  move  there  is 
now  no  law  in  Kentucky  to  legalize  cohabitation  and  recognition  alone  as 
marriage,  the  common  and  only  law  to  that  effect  having  been  repealed. 

This  has  been  the  uniform  and  universal  holding  of  the  supreme 
court  of  Kentucky,  it  being  said  in  the  case  of  Ewing  v.  Bibb  (70 
Ky.,  654) : 

tJnder  the  laws  of  Kentucky  slaves  could  not  contract  marriage,  nor  could 
their  cohabitation  and  recognition  of  each  other  as  husband  and  wife  in  a 
state  of  slavery  constitute  their  union  a  marriage  de  facto. 

Digitized  by  VjOOQIC 


256  DECISIONS  RELATING  TO  PENSIONS. 

The  marital  status  of  parties,  so  far  as  pensions  are  concerned, 
under  the  act  of  June  27, 1890,  is  made,  by  federal  statute,  dependent 
upon  their  domestic  relation  as  governed  by  the  State  in  which  the 
marriage  was  contracted  or  in  which  the  right  to  pension  accrued. 
Thus 'it  is  readily  seen,  in  view  of  all  that  has  been  said,  that  a  fail- 
ure on  the  part  of  those  who  relied  upon  a  slave  marriage  to  fulfill 
the  terms  of  the  act  of  February  14,  1866,  of  the  legislature  of 
Kentucky  would  bar  them  of  title  to  pension  unless  their  marital 
status  or  relation  was  changed  by  the  laws  of  the  State  of  Kentucky. 

During  the  last  session  of  the  legislature  of  the  State  of  Kentucky 
the  following  statute  was  enacted : 

Be  it  enacted  hy  the  general  assembly  of  the  Commonwealth  of  Kentucky^ 
(1)  That  aU  negroes  and  mulattoes  "who  llyed  and  cohabited  together  as  man 
and  wife  prior  to  February  fourteenth,  eighteen  hundred  and  sixty-six,  and  who 
so  continued  to  live  and  cohabit  since  that  time  up  to  the  death  of  either  or 
both  of  them,  and  all  who  are  now  so  living  and  cohabiting  together  who  so 
lived  and  cohabited  prior  to  February  fourteenth,  eighte^  hundred  and  sixty-six, 
shall  be  taken  and  held  in  law  as  legally  married,  and  their  issue  held  as  legiti- 
mate for  all  purposes. 

(2)  The  customary  marriages  and  the  issue  of  same  of  negroes  and  mulattoes 
prior  to  February  fourteenth,  eighteen  hundred  and  sixty-six,  shall  be  held 
legitimate 

This  enactment  of  the  legislature  of  the  State  of  Kentucky  under- 
takes to  change  and  does  actually  change  the  marital  status  of  those 
parties  between  whom  there  existed  a  so-called  marriage  under 
slavery.  This  act  distinctly  states  that  all  those  negroes  and  mulat- 
toes who  had  assumed  a  quasi  matrimonial  relation  prior  to  February 
14,  1866,  and  who  had  continued  such  relation  up  to  the  time  of  the 
death  of  either  or  both  of  the  parties,  and  also  all  those  who  are  now 
living  in  continuation  of  such  a  marital  status,  shall  be  taken  and 
held  in  law  as  legally  married.  Under  the  organic  law  of  Kentucky 
this  statute  became  effective  June  14,  1910,  and  is  now,  and  has  been 
since  the  last-mentioned  date,  the  law  of  said  State. 

This  law  is  not  retroactive  in  the  technical  sense  of  such  a  term. 
While  a  party  can  not  assert  a  right  under  said  act  prior  to  June  14, 
1910,  nevertheless  the  express  terms  of  the  statute  absolutely  change 
the  marital  status  of  the  parties  mentioned  therein  from  and  after 
February  14,  1866.  As  stated  by  the  Assistant  Attorney-General,  in 
his  opinion  already  referred  to : 

The  effect  of  that  act  is  now  to  give  validity  to  those  quasi  matrimonial  rela- 
tions already  terminated  by  death  of  one  or  both  of  the  parties  thereto.  Where 
the  relation  was  such  as  Is  set  forth  in  the  act  that  relation  is  now  recognised 
to  have  been  a  valid  marriage,  and  the  whilom  wife,  if  now  living  and  not 
remarried,  is  now  in  law  the  widow  of  the  decedent  and  is  now  entitled  to  the 
rights  of  a  widow. 
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Applying  the  tnith  of  these  words  to  the  case  under  discussion,  it 
is  apparent  that  the  claimant  herein  was  not  the  widow  of  the  soldier 
at  any  time  prior  to  June  14, 1910.  On  such  date  the  law  made  her 
his  widow  because  her  marital  union,  without  sanction  in  law  at  its 
inception  and  up  to  the  date  of  the  death  of  her  quasi  husband,  was 
made  legal,  from  its  inception,  on  and  after  June  14, 1910. 

The  appealing  attorneys  contend,  in  effect,  that  inasmuch  as  this 
new  statute  bestows  a  lawful  marital  status  upon  this  claimant  long 
prior  to  her  husband's  death  that  her  original  claim,  filed,  as  stated, 
on  December  1,  1905,  was  a  valid  claim,  commenced  by  a  valid  dec- 
laration, and  that  such  original  claim  should  be  readjudicated  and 
the  claimant  not  compelled  to  file  a  new  declaration.  This  contention 
will  not  bear  the  test  of  analysis  or  argument.  She  must  have  been 
the  soldier's  widow  on  the  date  she  filed  her  application  in  order  for 
her  to  have  title,  when  as  a  matter  of  law  she  was  not  then  his 
widow.  As  stated  by  the  Assistant  Attorney-General,  in  his  opinion 
hereinbefore  referred  to : 

The  first  step  in  the  acquisition  of  a  pension  is  the  filing  of  a  valid  declara- 
tion. The  elements  of  a  pensionable  status  must  be  set  forth  in  such  a  declara- 
tion, upon  the  oath  of  the  claimant.  Where,  prior  to  the  passage  of  the  act  in 
question,  a  woman  applied  for  a  pension  as  the  widow  of  a  certain  soldier,  it 
was  necessary  for  her  then  and  there  to  declare  on  her  oath  the  existence  of  a 
valid  marriage  terminated  only  by  death,  and  the  continued  existence  of  the 
status  of  widowhood  on  her  part.  If  in  law  and  fact,  at  the  time  such  a  solemn 
declaration  was  made  no  valid  marriage  had  existed,  the  declaration  fails  in  an 
essential  aspect.  The  claim  could  not  be  admitted  any  more  than  if  the  dec- 
laration had  failed  to  contain  an  averment  of  marriage  and  resultant  widow- 
hood or  had  contained  a  franl^  avowal  that  the  marriage  had  never  been 
validated  by  compliance  with  then  existing  law.  Not  before  the  act  became  a 
law  (June  14,  1910),  could  a  claimant  for  a  widow's  pension  truthfully  make 
oath  that  she  is  the  widow  of  the  soldier  according  to  now  existing  law  of  the 
place  where  the  right  to  pension  accrued.  A  declaration  filed  before  that  date 
Is  necessarily  defective  and  void  if  it  contains,  as  it  must  contain  under  such 
circumstances,  the  declaration  of  a  status  which,  under  the  then  existing  laws 
of  the  State,  did  not  exist 

It  has  been  repeatedly  held  by  this  department  imder  various  pen- 
sion statutes  that  a  declaration  for  pension  is  not  a  valid  declaration 
unless  at  the  date  of  the  execution  of  the  declaration  a  title  to  pen- 
sion exists.  A  declaration  may  be  informal  in  that  it  omits  certain 
essential  averments,  and  in  some  cases  such  informalities  can  be 
cured,  nunc  pro  tunc;  but  it  should  be  remembered  that  such  aver- 
ments must  be  true,  as  a  matter  of  fact.  In  order  for  a  consort  of  a 
colored  soldier  to  have  a  recognized  title  to  pension,  she  must  be  his 
widow.  If  she  be  not  his  widow,  either  as  a  matter  of  fact  or  as  a 
matter  of  law,  she  can  not  claim  title  by  reason  of  her  widowhood ; 
and  this  for  the  obvious  reason  that  a  state  of  widowhood  does  not 
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exist  Her  foundation  of  title  is  as  the  widow  of  the  soldier;  and  if 
she  be  not  his  widow  there  is  no  foundation  on  which  to  base  her 
title. 

Pensions  under  the  act  of  June  27, 1890,  commence  only,  provided 
all  other  essential  facts  are  shown,  from  the  date  of  the  filing  of  the 
declaration.  When  this  claimant  filed  her  declaration,  on  December 
1,  1905,  she  was  not  the  soldier's  widow,  for  she  had  not  complied 
with  the  terms  of  the  act  of  February  14,  1866,  of  the  legislature  of 
the  State  of  Kentucky.  She  was  not  his  widow,  never  had  been  his 
lawful  wife  until  June  14,  1910,  and  therefore  any  declaration  filed 
by  her  prior  to  that  date  as  the  widow  of  the  soldier  must  have  been 
wholly  void  and  inoperative.  It  was  not  an  informal  declaration  and 
any  claim  under  it  must  fall  for  lack  of  title. 

This  claimant  became  the  widow  of  the  soldier,  by  legislative  en- 
actment, on  June  14, 1910 ;  that  is,  she  did  not  become  his  widow  prior 
to  said  date.  If,  as  a  matter  of  fact,  the  soldier  and  this  claimant 
lived  and  cohabited  together  as  man  and  wife  prior  to  February  14, 
1866,  and  continued  so  to  live  and  cohabit  since  that  time,  and  up  to 
August  9, 1905,  the  date  of  the  death  of  the  soldier,  then,  at  any  date 
after  June  14,  1910,  but  at  no  date  before,  can  this  claimant  be 
recognized  as  the  widow  of  the  soldier  in  question. 

Any  other  conclusion  would  result  in  an  anomalous  condition  of 
things,  and  would  make  the  recent  act  of  the  legislftture  of  Kentucky 
absurd  and  ridiculous  so  far  as  it  operates  upon  the  pensionable 
status  of  a  claimant.    The  Assistant  Attorney-General  says,  as  to  this : 

It  would  result  in  the  reward  of  those  who  had  the  temerity  to  apply  for  a 
pension  at  a  time  when  they  well  knew  that  no  valid  marriage  had  existed, 
while  those  whose  greater  regard  for  truth  had  deterred  them  from  filing  a  fSalse 
declaration  would  receive  pension  only  from  such  time  as  they  may  now  file 
valid  declarations. 

This  whole  phase  of  the  matter  may  be  summed  up  in  restating  the 
department's  holding,  in  construing  the  effect  of  other  pension 
statutes,  that  a  declaration  executed  prior  to  the  date  on  which  a 
pensionable  title  accrues  is  void. 

The  execution  of  a  declaration  is  the  sworn  statement  of  a  right,  and  it  is 
impossible  to  discover  any  lawful  or  equitable  effect  arising  from  the  assertion 
of  a  right  when  it  does  not  exist  (Elise  Renter,  17  P.  D.,  166;  based  on  the 
submitted  case  of  William  H.  Walcutt,  1  P.  L.  B.,  submitted  cases.) 

Inasmuch  as  the  federal  statutes  make  the  lex  loci  the  governing 
factor  in  a  widow's  pension  claim,  so  far  as  her  marital  status  is  con- 
cerned, it  is  by  the  statutes  of  the  State  of  Kentucky  that  this  claim- 
ant's widowhood  or  alleged  widowhood  must  be  determined.  By  the 
laws  of  the  State  of  Kentucky  she  was  not  the  soldier's  widow  on 
December  1,  1905,  the  date  on  which  she  filed  her  application  under 
the  act  of  June  27,  1890,  and  she  was  therefore  without  title  under 
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said  application.  She  became  his  widow  by  statute  on  June  14, 1910, 
and  as  she  could  not  lawfully  assert  a  right  by  reason  of  her  widow- 
hood until  such  a  marital  status  existed  4t  is  evident  that  an  applica- 
ti(m  for  pension  based  on  a  status  that  has  no  existence  has  no  force 
in  law  and  is  necessarily  void. 

By  reason  of  the  foregoing  the  department  holds  that  no  claim  for 
pension  in  which  the  marital  status  is  asserted  and  claimed  by  virtue 
of  the  act  of  the  legislature  of  the  State  of  Kentucky,  and  which 
became  operative  June  14, 1910,  is  entitled  to  consideration  unless  an 
application  for  such  pension  is  executed  on  or  after  said  last-men- 
tioned date.  A  declaration  asserting  a  title  which  does  not  exist  at 
the  date  of  the  execution  of  the  declaration  is  absolutely  void. 

Action  aflSrmed. 


MABRIAOB-nAnrOIS— DIVORCK-lSnDBN'Clfi-COMMON'-IjAW 

MARRIAQB. 

Habriet  M.  De  Wolf  as  widow  of  Lewis  C.  Lewis. 

The  evidence  is  sufficient  to  show  that  the  claimant  was  divorced  from  the 
soldier  prior  to  his  military  service.  Even  if  there  was  no  divorce,  it  is 
shown  by  the  evidence  that  at  the  date  of  the  death  of  this  soldier  in  1862 
this  claimant  was  living  in  the  State  of  Illinois  with  another  man  as  his 
wife,  whom  she  had  married  in  good  faith  in  the  belief  at  the  time  that  the 
soldier  had  obtained  a  divorce  from  her,  and  with  whom^she  continued  to 
live  and  cohabit  as  his  wife  in  said  State  until  his  death  in  1888.  A' 
common-law  marriage,  legal  and  valid  under  the  laws  of  Illinois,  arose  on 
the  removal  of  the  impediment  thereto  by  the  death  of  the  soldier,  and 
there  is  no  period  during  which  this  claimant  could  be  pensioned  as  the 
widow  of  the  soldier  under  the  provisions  of  the  pension  laws. — (Rachel 
Hays,  formerly  Ck>llier,  15  P.  D.,  186,  and  authorities  therein  cited.) 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

October  16, 1910. 

Harriet  M.  De  Wolf,  formerly  Harriet  M.  Lewis,  filed  in  the 
Bureau  of  Pensions  on  May  .17,  1910,  an  application  for  pension 
under  the  provisions  of  section  4702,  Revised  Statutes,  as  former 
widow  of  Lewis  C.  Lewis,  who  served  during  the  war  of  the  rebellion 
as  first  sergeant  of  Company  A,  Forty-second  Pennsylvania  Volun- 
teer Infantry,  from  June  11,  1861,  to  August  29,  1862,  alleging  the 
death  of  said  soldier  in  line  of  duty  in  the  service  on  the  last-named 
date,  leaving  her  as  his  widow  surviving. 

This  claim  for  widow's  pension  was  rejected  on  July  5,  1910,  upon 
the  following  stated  grounds: 

Approved  for  rejection  upon  the  ground  that  claimant  had  been  divorced 
from  the  soldier,  and,  even  If  she  had  not  been  so  divorced,  she  was  living  with 
another  man  as  his  common-law  wife  in  tbe  State  of  Illinois  at  the  time  of  the 
soldier's  death ;  hence  she  has  no  title  to  pension.  ^      ^^  ^  GoOqIc 
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From  this  action  of  rejection  the  present  appeal  was  taken  on 
August  11,  1910. 

The  official  records  of  the  War  Department  show  the  military  serv- 
ice of  the  soldier  as  above  set  forth  herein,  and  that  he  was  killed  in 
line  of  duty  while  in  action  with  his  company  at  the  second  battle  of 
Bull  Run,  Virginia,  on  August  29, 1862. 

The  material  facts  of  this  case,  as  disclosed  by  the  evidence  on  file, 
are  as  follows: 

This  appellant  and  the  soldier  were  duly  married  by  license  and 
ceremony  on  January  5,  1854,  in  the  State  of  Illinois,  and  lived  end 
cohabited  as  husband  and  wife  in  that  State  until  about  August, 
1856,  when  the  soldier  deserted  her  and  returned  to  the  State  of 
Pennsylvania,  from  whence  he  had  come  to  Illinois,  and  never  after- 
wards rejoined  her  or  lived  with  her  as  his  wife,  nor  does  it  appear 
that  he  ever  thereafter  communicated  with  her  in  any  way. 

At  the  September  term,  1858,  of  the  court  of  common  pleas  of  the 
county  of  Tioga,  Pa.,  proceedings  were  instituted  by  the  soldier  to 
obtain  a  divorce  from  the  appellant.  It  appears  from  a  transcript 
of  said  proceedings  on  file,  duly  certified  by  the  prothonotary  and 
under  seal  of  said  court  on  December  26,  1871,  and  purporting  "to 
be  a  true  copy  and  correct  transcript  of  the  whole  record  and  pro- 
ceedings "  in  the  suit,  that  said  cause  was  regularly  proceeded  with 
to  the  point  of  issuing  a  commission  to  take  depositions  of  witnesses, 
and  the  filing  of  the  report  of  the  commissioner  with  the  testimony 
taken  by  him,  but  it  does  not  appear  therefrom  that  any  further 
proceedings  were  had,  or  that  the  suit  was  heard  or  considered  by 
the  court  on  the  depositions  thus  obtained,  and  a  judgment  and 
decree  ever  rendered  or  entered  of  record  therein. 

There  is,  however,  another  transcript  on  file,  dated  September  9, 
1859,  certified  under  the  seal  of  the  court  by  this  same  prothonotary, 
in  which  it  appears  that  at  the  September  term  of  said  court,  and  on 
September  8,  1859,  "  on  filing  and  reading  depositions  the  court  de- 
crees a  divorce  and  separation  from  the  nuptial  ties  or  bonds  of 
matrimony,  or  that  the  marriage  is  null  and  void,  and  that  all  and 
every  the  duties,  rights,  and  claims  accruing  to  either  of  the  said 
parties  at  any  time  heretofore  in  pursuance  of  their  said  marriage 
shall  cease  and  determine,  and  the  said  parties  shall  severally  be  at 
liberty  to  marry  again  in  the  like  manner  as  if  they  had  never  been 
married.    By  the  court." 

On  February  6,  1860,  the  soldier  remarried  in  Tioga  County,  Pa., 
one  Catharine  Putnam,  who  was  pensioned  in  1864  as  his  widow, 
and  drew  said  pension  until  March  4,  1873,  when  the  same  was  ter- 
minated and  she  was  dropped  from  the  rolls,  but  for  what  reason 
does  not  appear. 
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After  the  soldier  left  her  the  appellant  continued  to  reside  in 
Illinois,  and  it  is  shown  by  the  public  official  records  of  the  county  of 
her  residence  that  she  remarried  one  John  Dearborn,  on  January 
25,  1859,  under  her  married  name  of  Harriet  liewis,  and,  according 
to  her  own  sworn  statement,  she  thereafter  continued  to  live  and  co- 
habit with  him  as  hia  wife  in  said  State  until  his  death,  in  August, 
1888.  After  the  death  of  Dearborn  she  again  married,  on  June  5, 
1890,  one  Hiram  F.  DeWolf,  with  whom  she  lived  as  his  wife  in 
Illinois  until  he  died  in  March,  1901. 

The  appellant  had  one  child,  born  October  11, 1856,  by  her  marriage 
with  the  soldier,  and  in  March,  1871,  she  applied  as  guardian  and  on 
behalf  of  said  child  for  pension  as  a  minor  child  of  the  soldier,  which 
was  allowed  and  paid  at  the  rate  of  $2  per  month  until  said  child 
became  16  years  of  age. 

Until  she  filed  her  present  claim  the  appellant  never  applied  for 
pension  in  her  own  behalf  as  widow  of  the  soldier.  In  a  letter, 
written  in  January,  1872  or  1873,  she  states  that  having  married 
again  she  did  not  expect  a  pension  for  herself,  but  only  for  her  minor 
child  by  the  soldier. 

It  is  contended  in  the  present  claim  of  the  appellant,  and  in  this 
appeal,  in  effect,  that  the  soldier  never  obtained  a  divorce  from  the 
appellant  in  1859;  that  her  marriage  to  John  Dearborn  was  null  and 
void;  and  that  her  living  and  cohabiting  with  Dearborn  as  his  wife 
prior  to  the  passage  of  the  act  of  August  7,  1882,  was  no  bar  to  her 
right  to  pension  under  the  law  as  the  soldier's  widow. 

In  support  of  this  contention  there  is  filed  a  letter,  stated  to  be 
from  the  present  "  president  judge  "  of  the  court  of  common  pleas  of  - 
Tioga  County,  Pa.,  in  which  it  is  stated  that  the  soldier  never  ob- 
tained a  divorce  in  said  court,  and  accompanied  by  a  memorandum 
of  the  entries  of  record  in  said  divorce  proceedings,  which  corre- 
spond with  the  transcript  above  referred  to  dated  December  26, 1871, 
showing  that  the  last  entry  of  record  therein  was  the  issuance  of  the 
commission  to  take  depositions,  and  the  statement  is  made  therein  that 
the  witnesses  whose  depositions  were  taken  "  did  not  swear  to  any- 
thing on  which  a  divorce  could  be  granted,  and  none  was  granted." 
Even  admitting  that  said  communication  and  memorandum  was 
from  the  present  presiding  judge  of  said  court,  of  which  there  is  no 
proof,  it  was  wholly  informal  and  unofficial  correspondence  addressed 
to  this  appellant,  and  is  absolutely  inadmissible  as  evidence  of  the 
proceedings  had  in  said  court  in  said  suit,  or  for  any  other  purpose. 

The  transcript,  dated  September  9,  1859,  which  states  that  a  judg- 
ment and  decree  of  divorce  was  rendered  by  the  court  on  September 
8,  1859,  and  which  recites  the  terms  of  the  decree,  as  hereinbefore  set 
forth,  is  as  well  and  as  properly  authenticated  and  certified  under  the 
seal  of  said  court  by  the  prothonotary  thereof  as  is  the  subsequenff^ 
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transcript  by  this  same  official  in  December,  1871,  which  fails  to  show 
that  a  decree  was  rendered  and  entered  of  record. 

The  transcript  of  September  9,  1869,  bears  on  its  face  every  evi- 
dence of  its  authenticity ;  it  was  certified  to  on  the  day  after  it  shows 
the  decree  of  divorce  was  rendered  by  the  court,  and  it  shows  that 
said  decree  was  rendered  at  the  proper  term  of  said  court. 

A  complete  explanation  of  the  apparent  discrepancy  between  the 
two  transcripts  of  the  record  of  the  court  in  said  suit  for  divorce  is 
afforded,  however,  by  a  letter,  filed  in  August,  1871,  in  the  claim  of 
the  minor  child  of  the  soldier  for  pension,  signed  by  the  same  pro- 
thonotary  of  Tioga  County,  Pa.,  who  certified  to  both  of  said  tran- 
scripts, and  in  the  same  handwriting,  dated  July  29,  1871,  and  ad- 
dressed to  "  H.  Dearborn,"  evidently  this  appellant,  and  which  is  as 
follows : 

"A  decree  in  divorce  was  granted,  September  8,  1869  (manifestly 
a  clerical  error  and  intended  for  1859,  since  the  soldier  was  killed  in 
1862),  in  case  of  L.  C.  Lewis  v.  Harriet  Lewis,  upon  condition  that 
applicant  should  pay  the  costs  of  the  proceedings,  which  has  not  been 
done,  and,  consequently,  the  decree  has  not  been  entered." 

If,  as  a  matter  of  fact,  and  as  is  shown  by  the  transcript  of  Sep- 
tember 9,  1859,  the  court  did,  on  September  8,  1869,  render  a  decree 
divorcing  the  soldier  and  this  appellant,  its  validity  would  not  be 
affected  by  the  fact  that  it  was  never  entered  of  record  for  the  reason 
stated  by  the  prothonotary  in  said  letter.  See  Boyd  v.  Boyd  (18 
P.  D.,  25 — No.  10  advance  sheets) ,  and  authorities  therein  cited. 

The  department  is  of  the  opinion  that  said  transcript  of  Septem- 
ber 9,  1859,  fully  justified  the  Bureau  of  Pensions  in  holding  that  a 
decree  was  rendered  as  therein  stated  and  that  this  appellant  was 
divorced  from  the  soldier  on  September  8,  1859. 

But  even  if  it  should  be  conceded  that  the  soldier  failed  to  obtain 
a  divorce  from  the  appellant,  as  is  now  contended,  she,  undoubtedly, 
is  shown  to  have  believed  that  he  had  done  so  when  she  married  Dear- 
bom,  and  to  have  acted  on  this  belief  and  conviction  during  all  her 
subsequent  life,  until  very  recently. 

She,  herself,  produced  and  filed  on  September  4,  1873,  in  the  claim 
she  was  then  prosecuting  for  pension  for  the  minor  child  of  the 
soldier,  the  transcript  of  September  9,  1859,  showing  an  absolute 
divorce  from  the  soldier,  as  evidence  that  she  then  had  no  claim 
or  title  to  pension  as  his  widow.  And,  more  than  this,  on  the  back  of 
said  transcript  she,  on  September  1,  1873,  made  and  executed  an 
affidavit  before  a  notary  public  of  Kane  County,  111.,  stating,  in 
express  terms,  that  she  had  remarried  '^  on  the  authority  of  the  within 
certificate."  Furthermore,  in  her  application  as  guardian  for  pen- 
sion for  said  minor,  executed  and  sworn  to  on  March  13,  1871,  she 
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stated,  under  oath,  that  the  soldier  had  left  her  and  gone  to  the  State 
of  Pennsylvania,  where  he  had  obtained  a  divorce  from  her. 

Under  these  circumstances  it  is  idle  for  the  appellant  to  now  con- 
tend that  she  did  not  believe  at  the  time  she  married  Dearborn  that 
she  was  free  to  marry  him,  and  that  she  did  not  consider  her  relations 
with  him  those  of  lawful  matrimony  during  the  whole  period  of 
their  continuance. 

It  is  too  manifest  to  admit  of  controversy  that  when  this  appellant 
married  Dearborn  she  intended  to  contract,  and  in  good  faith  be- 
lieved she  had  contracted,  a  legal  marriage,  and  that  she  continued 
to  live  and  cohabit  with  Dearborn  as  his  wife  under  the  honest  belief 
that  she  had  been  freed  from  the  bonds  of  matrimony  with  the  soldier, 
and  that  her  relations  with  him  were  those  of  lawful  matrimony. 

In  the  claim  of  Rachel  Hays,  formerly  Collier  (15  P.  D.,  186), 
decided  by  this  department  September  30,  1904,  wherein  the  facts 
were  very  similar  to  those  of  the  present  claim,  it  was  held,  following 
the  decision  of  the  supreme  court  of  Illinois  in  the  case  of  Manning 
v.  Spurck  (199  111.,  447),  in  which  the  facts  were  practically  identical 
with  those  now  under  consideration,  as  follows: 

Where  parties  to  a  marriage  in  good  faith  intend  matrimony,  not  concubinage, 
and  contract  such  marriage  in  ignorance  that  an  impediment  exists,  the  fact 
that  they  live  together  after  the  removal  of  said  impediment,  with  the  con- 
tinned  desire  and  intention  of  being  married,  is  sufficient  proof  of  a  common- 
law  marriage. 

And  in  the  case  of  Manning  v.  Spurck  (supra),  upon  which  the 
foregoing  ruling  was  founded,  the  supreme  court  of  Illinois  lays 
down  the  rule  as  the  law  of  that  State  in  such  cases  in  still  broader 
terms,  as  follows: 

It  is  probably  a  safe  rule  to  say  that  if  parties  to  a  marriage  in  the  begin- 
ning desire  and  intend  marriage  in  good  faith  as  a  matter  of  fiict,  but  an 
impediment  exists,  and  the  desire  and  intention  continue  after  the  Impediment 
Is  removed,  and  the  parties  continue  in  the  relation  of  husband  and  wife  and 
cohabit  as  such,  it  is  sufficient  proof  of  a  marriage. 

It  is  manifest  from  the  foregoing  that  under  the  law  of  the  State 
of  Illinois,  where  this  appellant  married  and  lived  with  Dearborn 
from  1859  to  his  death  in  1888,  even  if  there  had  been  no  divorce  from 
the  soldier,  a  valid  and  legal  common-law  marriage  would  have  ex- 
isted between  them  from  and  after  the  removal  of  the  impediment 
thereto  by  the  death  of  the  soldier  in  1862. 

Consequently  there  is  no  pensionable  period  under  the  law  during 
which  this  appellant  could  be  pensioned  as  the  widow  of  the  soldier. 

It  is  clear  from  the  foregoing  that  the  rejection  of  this  daim  for 
widow's  pension  upon  the  grounds  stated  was  sound  and  correct, 
both  in  law  and  fact,  and  said  action  is  hereby  affirmed. 
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Sabah  J.  Hnx  (as  widow). 

There  is  no  proof,  nor  is  proof  even  attempted,  that  claimant's  husband 
was  ever  paid  for  his  alleged  services  in  the  Cayuse  Indian  war  by  the 
United  Stat 

Held:  No  title. 

As  a  condition  precedent  to  title  to  a  bounty-land  warrant  under  the  third  sub- 
division of  section  2426,  Revised  Statutes,  it  is  necessary  to  prove  that  the 
services  for  which  such  warrant  is  claimed  were  paid  for  by  the  United 
States. 

A  widow  can  not  prove  the  service  of  her  husband  in  a  bounty-land  claim  under 
section  2435,  Revised  Statutes,  unless  her  husband  had  been  a  pensioner. 

AssistarU  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 
October  IB,  1910, 

Sarah  J.,  as  widow  of  Almoran  Hill,  an  alleged  private  in  W.  J. 
Martin's  company,  First  Oregon  Riflemen,  filed  her  application  for 
bounty-land  warrant  under  the  act  of  March  3,  1855,  on  August  11, 
1910,  said  application  being  rejected  September  6,  1910,  on  the 
ground  that  the  official  records  do  not  show  the  alleged  service  was 
ever  paid  for  by  the  United  States,  and  on  the  further  ground  that 
the  official  records  do  not  show  the  period  of  service.  An  appeal  was 
entered  September  10, 1910,  the  contentions  therein  being  that  the  evi- 
dence shows  the  soldier  to  have  served  eighteen  and  twelve-twentieths 
days  in  the  Cayuse  Indian  war,  and  thus  the  widow  is  entitled  to  a 
bounty-land  warrant.  It  is  further  contended  that  the  absence  of  a 
record  of  payment  is  not  necessarily  fatal  to  this  claim,  citing  in 
support  of  such  contention  the  ruling  of  the  CcMnmissioner  of  Pen- 
sions in  the  claim  of  Margaret  A.,  widow  of  Walter  Monteith. 
Inasmuch  as  reopening  of  the  present  claim  was  denied  September  16, 
1910,  by  the  bureau,  attorney,  evidently  in  anticipation  of  a  denial 
of  said  petition,  contends  that  section  2431,  Revised  Statutes,  ap- 
plies, and  requests  that  the  department  order  the  claim  to  be  reopened. 

Preliminary  facts  are  as  follows:  The  soldier  prior  to  his  death 
filed  a  claim  for  pension  under  the  acts  of  July  27,  1892,  and  June 
27,  1902,  on  September  24,  1902,  claim  being  rejected  July  31,  1908, 
on  the  ground  that  there  was  no  record  of  the  alleged  service,  nor  of 
payment  therefor  by  the  United  States.  The  soldier  died  February  2, 
1910,  and  the  within  widow  on  March  28,  1910,  filed  her  declaration 
for  pension  under  the  last-mentioned  act,  claim  being  rejected  April 
21,  1910,  on  the  ground  that  the  official  record  fails  to  show  the  al- 
leged service,  and  that  the  state  records  fail  to  show  the  requisite 
thirty  days'  service. 
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Claimant's  declaration  for  bounty  land  alleges  that  her  husband 
enlisted  in  W.  J.  Martin's  company  in  the  First  Regiment  Oregon 
Riflemen  for  service  in  the  Gayuse  Indian  war  on  April  18, 1848,  for 
a  term  of  six  months,  and  at  Portland,  Oreg.,  continuing  in  actual 
service  in  said  war  until  May  2,  1848,  when  his  service  terminated 
by  the  disbandment  of  the  company  at  The  Dalles,  Oreg.,  making  a 
full  period  of  fifteen  days'  service. 

There  has  been  filed  in  the  claim  the  official  certificate  of  the  adju- 
tant-general of  the  State  of  Oregon,  to  the  effect  that  the  records  in 
his  office  show  that  Almoran  Hill  enlisted  in  Capt.  W.  J.  Martin's 
First  Regiment  Oregon  Riflemen  April  18,  1848,  at  Portland,  Oreg., 
for  a  period  of  six  months,  the  date  of  his  muster  out  not  being  of 
record. 

In  the  soldier's  claim  for  pension  William  Waldo  testified  that  he 
was  a  member  of  the  same  regiment  and  served  with  Almoran  Hill 
in  the  Cayuse  war  of  1847-48.  There  was  also  filed  in  said  claim 
the  joint  affidavit  of  E.  H.  Parker  and  C.  W.  Hudson,  sworn  to  on 
May  9,  1903,  to  the  effect  that  they  had  been  acquainted  with  the 
soldier  for  twenty-seven  and  thirty  years,  respectively,  and  that 
affiants  know  by  general  reputation  that  he  served  in  the  Cayuse  war, 
and  that  he  has  been  reputed  as  an  Indian  war  veteran. 

Under  the  petition  for  reopening,  James  T.  Hembree,  84  years  of 
age,  testified  that  he  was  a  member  of  the  same  company  as  was  Al- 
moran Hill,  and  that  the  soldier  enlisted  in  Captain  Martin's  com- 
pany on  April  18, 1848,  the  company  being  disbanded  at  The  Dalles, 
Oreg.,  May  2, 1848.  William  Toney  testified  that  he  served  in  Cap- 
tain Martin's  Company  H  of  the  First  Regiment  Oregon  Riflemen 
from  April  18  to  May  2,  1848,  said  company  being  mustered  in  at 
east  Portland,  Oreg.,  disbanded  at  The  Dalles,  Oreg.,  May  2,  1848, 
the  soldier  with  some  twelve  others  returning  home  at  the  time  of 
disbandment.  Affiant  further  states  that  he  served  in  the  same  com- 
pany with  Hill  during  the  period  mentioned  and  that  he  has  now  in 
his  possession  a  copy  of  Captain  Burnett's  muster  roll  by  reason  of 
which  he  fixes  the  dates  mentioned. 

In  response  to  a  request  for  information,  the  office  of  the  Adjutant- 
General  of  the  United  States  replied : 

The  name  Almoran  Hill  has  not  been  found  upon  the  roll  of  Capt  George  W. 
Burnett's  company,  First  Oregon  Riflemen,  Cayuse  Indian  war,  or'upon  the  roll 
of  Capt.  William  Martin's  company  of  the  said  regiment. 

The  Auditor  of  the  Treasury  reported,  in  response  to  a  similar 
request: 

I  have  the  honor  to  state  that  Mr.  Hiirs  name  does  not  appear  among  those 
in  a  copy  of  a  roster  of  said  troops  which  is  on  flle  in  this  office. 
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The  department  notes  in  this  connection  a  statement  of  the  Auditor 
for  the  War  Department,  said  statement  being  found  in  the  pub- 
lished case  of  George  Carlile,  promulgated  March  9,  1906  (16 
P.  D.,  388) : 

1  would  state,  however,  that  the  records  of  this  ofHce  do  not  show  a  complete 
list  of  the  soldiers  who  were  engaged  in  the  Cayuse  Indian  war,  1847-48,  but 
only  those  who  have  received  pay  for  their  service  upon  certificate  Issued  by  a 
commission  that  held  its  sessions  in  Oregon.  It  would  appear,  therefore,  from 
the  fact  that  said  Gregory  served  in  said  war  and  that  his  name  does  not  appear 
on  the  records  of  this  office,  that  he  has  not  received  pay  for  such  service. 

It  is  further  noted,  inasmuch  as  it  involves  an  important  point  at 
issue,  that  the  adjutant-general  of  the  Stat^  of  Oregon  certified  that 
the  records  of  his  office  showed  that  under  a  duly  authorized  com- 
mission the  sum  of  $122.70  was  found  to  be  due  said  Gregory  for 
service  in  the  First  Kegiment  of  Oregon  Kiflemen  in  the  Cayuse  war. 

The  foregoing  is  all  of  the  evidence  in  the  within  claim  of  the 
widow  of  Hill  on  appeal. 

The  law  of  the  matter  covering  all  of  the  appealing  attorney's  con- 
tentions is  embraced  in  sections  2425,  2426,  2431,  and  2435,  Revised 
Statutes,  these  sections  being  based  upon  the  acts  of  March  3,  1855, 
and  May  14, 1856. 

Section  2425  is  the  statute  which  grants  a  title  and,  so  far  as  it 
affects  the  present  claim,  is  as  follows: 

Each  of  the  surviving  persons  specified  in  the  classes  enumerated  in  the  fol- 
lowing section,  who  has  served  for  a  period  of  not  less  than  fourteen  days  In 
any  of  the  wars  in  which  the  United  States  has  been  engaged  since  the  year 
1790  and  prior  to  the  3d  day  of  March,  1855,  shall  be  entitled  to  receive  a 
warrant  from  the  Department  of  the  Interior,  etc. 

Section  2426  has  to  do  with  the  parties  referred  to  in  section  2425, 
and  so  far  as  it  affects  the  present  issue  is  as  follows : 

The  classes  of  persons  embraced  as  beneficiaries  under  the  preceding  section 
are  as  follows,  namely: 

Third.  Militia,  volunteers,  and  state  troops  of  any  State  or  Territory,  called 
into  military  service  and  regularly  mustered  therein,  and  whose  services  have 
been  paid  by  the  United  States. 

Section  2431  has  to  do  only  with  proof  of  service  and  is  nothing 
more  or  less  than  a  statutory  rule  of  evidence,  it  being  as  follows : 

Where  no  record  evidence  of  the  service  for  which  a  warrant  is  claimed 
exists,  parole  evidence  may  be  admitted  to  prove  the  service  performed,  under 
such  regulations  as  the  Ck)mmissioner  of  Pensions  may  prescribe. 

Section  2435  is  also  a  statutory  rule  of  evidence  which  authorizes 
in  express  terms,  the  use  of  evidence  upon  which  a  pensionable  title 
has  been  established  to  be  accepted,  under  certain  conditions,  in  a 
claim  for  bounty  land,  the  following  excerpts  from  such  section  hav- 
ing a  bearing  upon  one  of  the  contentions  in  the  present  appeal : 

Where  a  pension  has  been  granted  to  any  officer  or  soldier,  the  evidence  upon 
which  such  pension  was  granted  shall  be  received  to  establish  the  service  of 
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such  Officer  or  soldier  in  his  application  for  bounty  laud;  ♦  ♦  •  and  in 
case  of  the  death  of  such  pensioned  officer  or  soldier,  his  widow  shall  be  entitled 
to  a  warrant  for  the  same  quantity  of  land  to  which  her  husband  would  have 
been  entitled,  if  Hying,  upon  proof  that  she  is  such  widow.  •  ♦  ♦  But  if, 
upon  a  review  of  such  evidence,  the  Commissioner  of  Pensions  is  not  satisfied 
that  the  pension  was  properly  granted,  he  may  require  additional  evidence,  as 
well  of  the  term  as  of  the  fact  of  service. 

The  foregoing  is  the  law  in  the  matter. 

Upon  analysis  it  is  readily  seen  that  section  2425  is  the  statute 
which  grants  title  to  bounty  land  warrants,  and  refers  in  terms  to 
section  2426  to  the  beneficiaries. 

It  is  also  as  readily  seen  that  section  2426  fully  describes  the  classes 
of  soldiers  who  are  entitled  to  bounty  land  warrants,  and  the  claim- 
ant's husband  falls  within  this  section,  for  according  to  the  testimony 
he  was  a  member  of  a  territorial  military  organization. 

It  is  especially  noticeable,  however,  that  there  is  a  condition  pre- 
cedent attached  to  all  of  the  parties  or  classes  mentioned  in  this  third 
subdivision  of  section  2426,  said  condition  precedent  being  that  the 
services  of  the  parties  mentioned  must  have  been  paid  by  the  United 
States.  The  language  used  is  too  explicit  and  plain  to  admit  of  mis- 
interpretation, and  there  is  no  escape  from  the  conclusion  that  one 
might  be  entitled  under  the  law  so  far  as  service  is  concerned  to  a 
bounty  land  warrant,  and  yet  must  be  denied  title  if  the  service  has 
not  been  paid  by  the  United  States. 

Section  2431  has  nothing  whatever  to  do,  generically,  with  bestow- 
ing title  to  bounty  land  warrants.  It  is  simply  a  statute  having  to 
do  with  the  evidence,  by  reason  of  which  certain  facts  may  be  estab- 
lished. First  and  foremost,  and  as  a  condition  precedent,  it  must  be 
shown  that  the  alleged  services  have  been  paid  for  by  the  United 
States.  This  being  true,  it  is  still  incumbent  to  show  that  the  service 
was  actually  rendered  by  reason  of  which  he  is  entitled  to  a  bounty 
land  warrant.  Not  every  soldier  who  was  in  the  militia  or  was  a  vol- 
unteer or  a  member  of  a  state  or  territorial  military  organization  is 
entitled  to  a  bounty  land  warrant,  but  only  those  who,  in  the  language 
of  section  2425,  have — 

Served  for  a  period  of  not  less  than  fourteen  days  lu  any  of  the  wnrs  In 
which  the  United  States  have  been  engaged  since  the  year  1790  and  prior  to 
the  third  day  of  March,  1855. 

One  might  easily  show  and  have  a  record  that  he  was  paid  by  the 
United  States  for  military  service  performed  in  a  period  of  time 
during  which  the  United  States  was  engaged  in  some  war  between 
the  years  1790  and  1856,  and  yet  not  be  entitled  to  a  warrant.  His 
title  to  a  warrant  depends  upon  his  having  been  a  militiaman,  a  volun- 
teer, or  a  state  or  territorial  soldier  whose  organizations  were  called 
into  military  service  and  regularly  mustered  therein,  and  have  served 
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not  less  than  fourteen  days  in  some  war  in  which  the  United  States 
was  engaged  between  the  years  1790  and  the  3d  day  of  March,  1855^ 
and  also  have  been  paid  for  his  service  by  the  United  States. 

Becords  in  the  early  days  were  often  incomplete,  poorly,  and 
illegibly  kept  and  not  always  well  preserved ;  and  if  one  did  actually 
serve  and  was  paid  according  to  section  2425  and  section  2426,  and 
there  is  no  record  of  such  service,  then  section  2431  provides  that  he 
may  prove  such  service  by  parole  evidence. 

The  classes  of  those  entitled  to  bounty  land  warrants  are  enu- 
merated in  express  terms  in  the  third  subdivision  of  section  2426; 
and  by  no  possible  argument  or  logic  can  it  be  reasoned  that  section 
2431  enlarges  or  adds  to  the  classes  even  by  remotest  implication. 

It  is  practically  admitted  by  the  appealing  attorney  that  Mr.  Hill 
was  never  paid  for  his  services,  for  he  states  in  his  appeal : 

This  was  his  misfortune  and  his  own  fault,  for  there  was  uo  time  prior  to 
June,  1862,  that  he  could  not  have  been  paid  on  presenting  his  claim ;  but  after 
1862  he  could  not  have  been  paid  for  the  reason  that  the  time  for  filing  such 
claims  expired  at  that  time,  and  no  claims  for  pay  for  services  in  the  Cayuse 
war  can  now  be  paid,  nor  can  they  until  Congress  makes  some  provision  to 
pay  them. 

It  is  observed  in  this  connection  that  Mr.  Hill  survived  until  Feb- 
ruary 2,  1910,  without  ever  having  made  application  for  a  bounty 
land  warrant. 

The  attorney  alleges,  and  the  department  upon  investigation  finds 
it  to  be  true,  that  a  bounty  land  warrant  was  issued  to  the  widow  of 
Walter  Monteith  on  April  18,  1910,  by  reason  of  the  service  of  her 
husband  as  a  private  in  Captain  Scott's  company,  Oregon  Volun- 
teers, in  the  Indian  war,  1848.  The  proof  of  title  in  this  claim  was 
found  on  inspection  to  be  in  the  files  of  the  pension  claim  of  said 
widow,  the  evidence  therein  disclosing  that  the  records  in  the  Adju- 
tant-General's Office  show  that  upon  the  muster  roll  of  the  escort  of 
the  dispatches  to  the  land  and  navalcommandery  in  California  the 
name  of  Walter  Monteith  is  borne  as  a  private  and  as  a  member  of 
said  escort  from  February  5  to  March  7,  1848,  "  having  been  in  the 
service  thirty  days." 

Inasmuch  as  thirty  days'  service  is  requisite  to  give  title  to  pen- 
sions in  claims  of  which  the  Monteith  pension  claim  is  a  class,  and 
other  material  facts  having  been  proved,  the  widow  of  Monteith  was 
allowed  a  pension.  With  this  the  department  has  no  present  concern. 
But,  evidently  acting  under  the  terms  of  section  2435,  "Kevised  Stat- 
utes, a  title  to  pension  having  been  shown,  the  same  evidence  was  con- 
sidered as  sufficient  to  show  title  to  a  bounty  land  warrant,  and  one 
was  accordingly  issued,  as  hereinbefore  stated,  to  the  widow  of  Mon- 
teith. In  so  doing,  however,  the  import  of  the  terms  of  section  2435, 
Revised  Statutes,  have  been  misconstrued.     The  right  to  a  bounty 
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land  warrant  is  wholly  a  matter  of  statute,  and  title  thereto  must  be 
shown  under  the  statutes  enacted  for  said  purpose. 

The  beneficiaries,  so  far  as  the  present  issue  is  concerned,  are  enu- 
merated in  subdivision  third,  section  2426,  Re\ised  Statutes,  in  classes, 
the  said  subdivision  having  been  already  set  forth  herein,  and  an 
analysis  of  all  the  statutes  affecting  this  phase  of  the  matter  clearly 
and  distinctly  shows  that  in  no  other  statute  are  these  classes  broad- 
ened or  enlarged.  And  further,  coupled  with  all  the  classes  enu- 
merated in  subdivision  third  it  is  the  condition  precedent  that  the 
*'  services  have  been  paid  for  by  the  United  States."  The  department 
states  after  most  careful  consideration  of  all  the  conditions,  direct  and 
collateral,  that  the  fact  of  payment  for  services  by  the  United  States 
is  a  sine  qua  non  to  a  title  to  a  bounty  land  warrant  under  the  third 
subdivision  of  section  2426,  Revised  Statutes. 

Section  2435,  Revised  Statutes,  does  not  bear  upon  its  face,  either  in 
terms  or  by  implication,  nor  does  it,  upon  most  careful  consideration 
.and  construction  according  to  well-known  and  accepted  rules,  show 
intent  to  enlarge  or  add  to  the  classes  of  those  entitled  to  a  warrant 
for  bounty  land.  Its  import  is  only  what  its  terms  express  in  ordi- 
nary and  unequivocal  language,  and  that  is : 

Where  a  pension  has  been  granted  to  any  officer  or  soldier,  the  evidence  upon 
which  such  pension  is  granted  shall  be  received  to  establish  the  service  of  such 
officer  or  soldier  in  his  application  for  bounty  land;  *  *  •  and  in  case  of 
the  death  of  such  pensioned  officer  or  soldier  his  widow  shall  be  entitled  to  a 
warrant  for  the  same  quantity  of  land  to  which  her  husband  would  have  been 
entitled.  If  living,  upon  proof  that  she  is  such  widow. 

This  statute,  it  is  readily  seen,  applies  only  in  a  claim  for  a  warrant 
for  bounty  land,  so  far  as  a  widow  is  concerned,  when  her  husband  is 
a  pensioner.  This  fact  has  not  been  shown  in  the  Monteith  claim, 
her  husband  not  appearing  to  have  been  a  pensioner.  But  further, 
and  as  to  another  important  phase  of  ther  issue  it  is  noted  that  estab- 
lishing service  by  proof,  and  proof  of  payment  for  such  services  are 
quite  different  matters.  If  payment  for  services  by  the  United  States 
is  shown,  and  there  still  be  no  record  of  service,  parole  evidence 
may  be  introduced  to  show  such  service  under  section  2431,  Revised 
Statutes.  And  if  one  has  proved  title  in  a  pension  claim,  and 
becomes  a  pensioner,  the  evidence  in  his  said,  pension  claim  may  be 
used  to  establish  service  in  his  bounty  land  claim;  and  if  the  pen- 
sioner is  dead  then  his  widow  may  establish  service  in  her  bounty- 
land  claim  by  virtue  of  the  evidence  in  her  husband's  pension  claim ; 
and  this  under  the  express  terms  of  section  2435,  Revised  Statutes. 
But  it  should  be  always  borne  in  mind  that  these  enabling  conditions 
do  not,  in  any  manner,  do  away  with  the  necessity  of  proving  that  the 
United  States  paid  for  the  services  by  reason  of  which  a  warrant  for 
bounty  land  is  claimed.  ^  ^ 

Digitized  by  VjOOQIC 


270  DECISIONS  RELATING  TO  PENSIONS. 

In  answer,  therefore,  to  that  part  of  the  present  appeal  wherein  the 
attorney  claims  that  Mrs.  Hill  is  entitled  to  a  bounty  land  warrant 
by  reason  of  the  commissioner's  ruling  in  the  Montieth  claim,  the 
department  states,  after  most  careful  consideration  and  deliberation, 
that  the  construction  of  the  statutes  involved,  as  set  forth  herein, 
appears  to  be  the  only  construction  warranted  by  their  terms. 

The  department  finds,  as  a  result  of  the  foregoing  discussion  of 
the  facts  and  law,  that  the  claimant  herein  is  without  title  to  a 
bounty  land  warrant,  in  that  the  alleged  services  of  her  husband, 
through  whom  she  claims  title,  were  not  paid  for  by  the  United  States 
as  required  by  the  third  subdivision  of  section  2426,  Revised  Statutes. 
It  further  finds,  that  a  widow  can  not  prove  the  service  of  her  hus- 
band in  a  bounty  land  claim  under  section  2435,  Revised  Statutes, 
unless  her  husband  had  been  a  pensioner. 

Action  afiirmed. 


ACCRUED    PENSIONS— ACTS    OF    MARCH    2,    ISOff,  AND    FEBRUART  a8» 
1883-ASSIONMENT  OF  PBNSION-MAIIjINO  OF  CHECK. 

Alleged  Daughteb  of  Aabon  Wang. 

There  being  no  widow  or  child  under  the  age  of  16  years  living  at  the  time 
of  the  death  of  this  pensioner,  the  accrued  pension  can  not  be  paid  to  an 
alleged  daughter  of  the  soldier.     (Act  of  March  2,  1895.) 

A  claim  by  reason  of  any  alleged  transfer  or  assignment  of  any  interest  in  a 
pension  claim,  whether  verbal  or  written,  is  absolutely  void.  (Act  of 
February  28,  1883.) 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissioner  of  Pensions^ 

October  26,  1910. 

Aaron  Wang,  formerly  a  corporal  in  Company  G,  Sixty-ninth 
Ohio  Volunteer  Infantry,  having  been  a  pensioner  under  the  act 
of  January  29,  1883,  at  $1&  per  month,  was  granted  a  rating  of  $20 
per  month  under  the  act  of  February  6,  1907,  under  action  taken 
May  4,  1907.  Judson  E.  Rice,  as  it  appears  by  documents  on  file 
in  the  case,  was  appointed  guardian  of  the  pensioner  by  the  probate 
court  of  Kent  County,  Mich.,  on  March  29,  1910,  the  pensioner 
having  been  adjudged  mentally  incompetent.  The  soldier  died  June 
6,  1910,  and  it  appears  by  correspondence  on  file  that  an  accrued 
pension  of  $60,  as  represented  by  a  voucher  for  the  quarter  ending 
June  4,  1910,  executed  by  the  guardian,  is  claimed  by  Mrs.  Mary 
Schwinden,  who  represents  herself  to  be  the  daughter  of  the  pen- 
sioner. Under  date  of  June  30,  1910,  she  was  advised  that  the  said 
$60,  being  an  accrued  pension,  could  not  be  paid  to  her  under  the 
law,  and  from  such  advisement  she  entered  an  appeal  October  3. 
1910,  in  which  she  virtually  claims  that  she  is  entitled  to  this  accrued 
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All  of  the  facts  in  this  case  are  apparent  only  by  correspondence, 
but  it  is  gathered  from  such  source  that  the  guardian  executed  a 
voucher,  and  that  when  the  pension  check  should  arrive  the  soldier 
desired  it  be  given  this  claimant,  but  that  when  the  guardian  sent  the 
executed  voucher  to  the  pension  agent  said  guardian  notified  the 
pension  agent  that  the  soldier  was  dead.  In  other  words,  if  the  state- 
ment of  this  claimant  is  to  be  believed,  the  voucher  was  executed 
prior  to  the  soldier's  death,  but  was  not  mailed  until  after  his  death, 
two  days  intervening,  and  therefore  no  check  had  been  mailed. 

It  is  not  discoverable  by  the  papers  as  to  whether  the  soldier's 
request  to  have  the  check  given  to  this  claimant  was  made  verbally 
or  in  writing,  but,  as  a  matter  of  law,  it  signifies  little  either  way. 

There  are  two  things  which  stand  in  the  way  of  this  claimant's 
demand,  and  these  are  wholly  .matters  of  law.  It  may  first  be  said 
that  this  soldier  could  not  in  any  manner  whatever  assign  or  transfer 
to  any  person  whomsoever  any  right,  claim,  or  interest  in  his  pension. 
The  act  of  February  28, 1883,  so  far  as  it  affects  the  question  at  issue, 
is  as  follows : 

Any  pledge,  mortgage,  sale,  assignment,  or  transfer  of  any  right,  claim,  or 
interest  in  any  pension  which  has  been  or  may  hereafter  be  granted  shall  be 
void  and  of  no  effect. 

This  statute  would,  from  one  point  of  view,  be  a  complete  answer  to 
claimant's  contention,  so  far  as  she  personally  is  concerned.  Not  until 
the  pension  money  or  check  representing  the  amount  was  in  his  own 
hands  could  he  assign  it  or  transfer  it  in  any  manner  whatever. 

It  is  also  observed  that  this  soldier  had  been  adjudged  mentally 
incompetent,  a  guardian  had  been  appointed,  and  the  pension  money 
could  not  have  lawfully  gotten  into  his  hands  except  through  the 
guardian. 

But  leaving  the  statute  already  referred  to  to  stand  by  itself,  there 
is  another  and  fully  as  potent  a  reason  why  this  claimant  can  not 
prevail.  The  act  of  March  2,  1895,  so  far  as  it  affects  the  present 
issue,  is  as  ^Follows: 

The  accrued  pension  to  the  date  of  the  death  of  any  pensioner  •  ♦  ♦  shall 
In  the  case  of  a  person  pensioned  or  applying  for  pension,  on  account  of  his 
disabilities  or  service,  be  paid,  first,  to'  his  widow ;  second,  if  there  is  no  widow, 
to  his  child  or  children  under  the  age  of  16  years  at  his  death  *  *  *.  And 
the  mailing  of  a  pension  check,  drawn  by  a  pension  agent  In  payment  of  a 
pension  due,  to  the  address  of  a  pensioner,  shall  constitute  payment  in  the  event 
of  the  death  of  a  pensioner  subsequent  to  the  execution  of  the  voucher  therefor. 

This  act  further  states: 

Such  accrued  pension  shall  not  be  considered  a  part  of  the  assets  of  the  estate 
of  such  deceased  i^erson  ♦  ♦  ♦  but  shall  inure  to  the  sole  and  exclusive 
benefit  of  the  widow  or  children. 
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The  amount  in  controversy  is  undoubtedly  accrued  pension,  for  it  is 
money  unpaid  by  the  Government  to  which  the  pensioner  was  entitled 
at  the  time  of  his  death.  Attorney-General  Garland  so  held  on  April 
16,  1887  (19  Op.  Atty.  Gen.,  2)  : 

The  phrase  "accrued  pension"  ♦  •  •  means  the  money  unpaid  hy  the 
Government  to  which  a  pensioner  ♦  ♦  ♦  would  be  entitled  at  the  time  of 
his  death. 

The  act  of  March  2,  1895,  is  explicit  and  direct  in  its  terms  and 
effectually  bars  any  payment  of  the  accrued  pension  of  this  pensioner 
save  to  his  widow  or  to  his  child  or  children  under  the  age  of  16 
*  years.  In  the  present  instance  there  is  no  widow  or  child  under  the 
age  of  16  years,  and  payment  therefore  can  not  be  made.  It  is 
deduced  from  the  correspondence  in  this  case,  accepting  facts  therein 
to  be  true,  that  no  pension  check  had  been  mailed  to  the  soldier's 
guardian,  and  therefore  it  did  not  "  constitute  payment." 

Claimant  contends,  in  effect,  that  under  the  circumstances  in  this 
particular  case  this  pension  money  is  a  part  of  the  soldier's  estate, 
inasmuch  as  it  was  due  two  days  before  he  died,  and  payment  was 
only  hindered  or  delayed  because  the  guardian  failed  to  mail  an 
executed  voucher  This  contention  has  no  force  whatever,  but  is 
absolutely  overcome  by  the  express  terms  of  the  statute  in  question : 

Such  accrued  pension  shall  not  be  considered  a  part  of  the  assets  of  the 
estate  of  such  deceased  person. 

And  as  further  emphasizing  the  intent  of  the  law  as  to  whom  the 
accrued  pension  may  be  paid,  the  statute  goes  on  to  say : 

But  shall  inure  to  the  sole  and  excluslye  benefit  of  the  widow  or  children. 

This  statute  appears  to  be  most  carefully  drawn  with  an  express 
intent  to  show  it  to  be  the  will  of  Congress  that  an  accrued  pension 
shall  not  be  paid  in  cases  like  the  present  one  except  to  a  widow  or 
child  under  the  age  of  16  years  at  the  date  of  the  death  of  its  father; 
for  this  statute  contains  also  the  following  words: 

And  if  no  widow  nor  child  survive  such  pensioner  ♦  ♦  ♦  no  payment  what- 
soever of  their  (his)  accrued  pension  shall  be  made  or  allowed  except  so  much 
as  may  be  necessary  to  reimburse,  etc. 

The  part  omitted  from  the  foregoing  quotation  refers  to  dependent 
relatives  and  shows  how  closely  Congress  has  guarded  and  restricted 
the  payment  of  accrued  pensions. 

The  facts  in  this  case  are  hardly  in  proper  shape,  for,  as  stated, 
they  are  gleaned  from  correspondence;  and,  furthermore,  this  claim- 
ant does  not  appear  to  have  filed  any  formal  demand  for  the  accrued 
pension,  neither  is  there  any  recorded  action  on  a  face  brief  by  the 
bureau.  The  matter  is  considered,  however,  of  enough  importance  to 
the  claimant  to  have  the  case  passed  upon  by  the  department,  and 
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it  finds  that  claimant  has  no  title  whatever  to  the  accrued  pension.  In 
fact,  payment  to  her  is  prohibited  by  the  terms  of  the  act  of  March  2, 
1895. 

As  to  the  appeal  of  the  claimant  through  other  parties  as  well  as  by 
herself  that  it  was  her  father's  wish  that  this  $60  in  controversy  be 
paid  to  her,  and  that  it  should  be  considered  that  he  had,  prior  to  his 
death,  transferred  it  to  her,  the  department  can  only  answer  it  in 
the  words  of  the  act  of  February  28,  1883,  that  any — 

Assignment  or  transfer  of  any  right,  claim,  or  Interest  In  any  i^enslon  ♦  ♦  ♦ 
shall  be  void  and  of  no  effect. 

The  appellant  claims  very  strenuously  in  her  appeal  that  this  un- 
paid pension  money  should  be  considered  as  assets  of  her  father's 
estate,  but  the  act  of  March  2,  1895,  expressly  negatives  such  a  con- 
tention. If  the  unpaid  sum  was  not  an  accrued  pension  but  the  check 
representing  such  sum  had  been  mailed  notwithstanding  the  pensioner 
died  subsequent  to  the  execution  of  the  voucher  therefor,  then  a  differ- 
ent condition  of  things  would  arise ;  for  the  statute  in  such  an  instance 
states  that  it  shall  "  constitute  payment,"  thus  taking  the  sum  from 
under  the  phrase  "  accrued  pension."  It  appears,  however,  that  the 
pension  check  was  not  mailed;  neither  was  the  voucher  until  after  the 
pensioner  died. 

By  reason  of  the  foregoing,  the  department  sustains  and  affirms 
the  refusal  to  pay  this  claimant  the  accrued  pension  or  any  part 
thereof,  the  papers  being  herewith  returned. 


DIVISION  OP  PENSIONS— ACT  OF  MARCH  3,  1899— SPECIAIi  ACT— CON- 
STRUCTION—RES  JUDICATA. 

Raymond  i\  Raymond. 

The  provision  of  the  act  of  March  3,  1899,  for  division  of  pension  is  applicable 
to  pensions  subsequently  granted  by  special  act  of  Congress. 

Claimant  having  established  her  title  to  one-half  her  husband's  pension  to  th»i 
satisfaction  of  the  bureau  and  this  department,  the  question  as  to  whether 
she  is  his  lawful  wife  will  not  again  be  considered  in  the  absence  of  proof 
that  the  marital  status  of  claimant  and  pensioner  has  changed. 

All  pension  laws  are  to  be  construed  iu  pari  materia. 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissioner  of  PensionSj 

November  21, 1910, 

Mr.  Merritt  H.  Raymond,  late  private,  Twelfth  Independent  Bat- 
tery, New  York  Light  Artillery,  and  a  pensioner  at  $24  per  month 
under  special  act  of  Congress  approved  May  12, 1910,  under  certificate 
No.  362908,  appealed  October  28,  1910,  from  the  bureau  action  of 
June  8,  1910,  wherein  it  was  held  that  the  act  of  Congress  approved 
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March  3, 1899,  provides  for  the  payment  to  the  wife  of  the  pensioner, 
upon  her  application,  of  one-half  of  his  j^ension,  upon  the  conditions 
therein  specified,  and  that  said  act  applied  to  any  pension  under  a 
special  act  of  Congress,  as  well  as  to  a  pension  allowed  under  tho 
general  pension  laws. 

Pensioner  contends  in  his  appeal  that  the  special  act  of  Congress 
granting  him  $24  per  month,  being  the  last  law  upon  the  subject  of  his- 
pension,  should  predominate,  and  that  the  bureau  erred  in  dividing 
this  pension  and  paying  one-half  of  it  to  claimant,  his  alleged  wife. 
He  also  contends  that  claimant  is  not  and  never  was  his  lawful  wife. 

Neither  of  these  contentions  are  well  taken.  The  act  of  March  3, 
1899,  is  broad  and  general  in  its  terms  and  authorizes  and  directs  the 
division  of  the  "  pension  due  or  to  become  due  "  the  pensioner  who 
deserts  his  wife  for  over  six  months,  regardless  of  whether  his  pension 
was  granted  him  by  special  or  general  act  of  Congress, 

As  stated  in  Cooper  v.  Cooper  (12  P.  D.,  163) : 

In  the  three  provisos  in  said  act  of  March  5,  1809,  for  the  division  of  pension 
under  three  different  sets  of  circumstances^  Congress  has  used  three  different 
forms  of  expressing  its  intention  as  to  the  amount  or  sum  of  pension  which  was 
to  be  divided  with  the  wife. 

The  language  in  the  first  proviso  is  "  one-half  the  pension  due  or  to  become 
due  said  pensioner  during  the  continuance  of  said  desertion."  In  the  second 
proviso  the  language  is  "  one-half  of  his  pension  accruing  during  his  residewe 
therein,"  1.  e.,  in  a  state  home.  In  the  third  proviso  the  language  is  "  one-half 
of  the  pension  drawn  in  his  behalf  or  to  which  he  may  become  entitled  during 
his  residence  therein,"  1.  e.,  in  a  National  Soldiers'  Home. 

See  also  departmental  decisions  in  the  cases  of  Adams  v.  Adams 
(12  P.  D.,  370) ;  Dustin  v,  Dustin  (13  P.  D.,  77) ;  and  Ex-parte  Pen- 
ning, Committee  of  Hughes  (17  P.  D.,  32). 

The  language  of  the  special  act  of  May  12, 1910,  granting  pensioner 
$24  in  lieu  of  the  pension  of  $12  per  month  which  he  was  then  receiv- 
ing, is  as  follows: 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  di- 
rected to  place  on  the  pension  roll,  subject  to  the  provisions  and  limitations  of 
the  pension  laws,  the  name  of  Merritt  11.  Raymond,  late  private,  ♦  ♦  •  and 
pay  him  a  pension  at  the  rate  of  f24  per  month  in  lieu  of  that  he  is  now 
receiving. 

Wlien,  therefore,  pensioner's  name  was  placed  upon  the  pension  roll 
at  $24  per  month  under  said  special  act  it  was  subject  to  the  "  provi- 
sions and  limitations  of  the  pension  laws,"  and  which  pension  laws 
had  provided,  among  other  limitations,  that  one-half  of  his  pension 
which  should  become  due  him  during  the  continuance  of  his  statutory 
desertion  of  his  wife  should  be  paid  to  her.  Pensioner  therefore  took 
his  special-act  pension  subject  to  the  provisions  and  limitations  of  the 
act  of  March  3,  1899,  as  well  as  all  other  provisions  of  the  jjension 
laws  not  inconsistent  with  the  special  act.    The  special  act  operated 
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by  way  of  substitution  of  the  general  pension  laws  only  to  the  extent 
named  in  the  act.  In  all  other  respects  the  special  act  operates  cumu- 
latively and  is  to  be  construed  in  harmony  with  the  general  law.  As 
stated  in  the  Ozburn  case  (7  P.  D.,  317) : 

The  various  statutes  upon  the  subject  of  pensions  enacted  by  Congress  from 
time  to  time  comprise  our  system  of  pension  laws,  In  the  nature  of  a  code, 
relating  to  one  subject  and  governed  by  one  spirit  and  policy.  They  are  to  be 
construed  together  like  our  revenue  laws,  baulking  laws,  land  laws,  mining  laws, 
patent  laws,  admiralty  and  other  similar  laws  upon  a  specific  subject.  And 
where  the  later  statutes  fail  to  repeal  a  former  in  express  terms,  or  by  necessary 
Implication,  such  later  statutes  operate  cumulatively,  and  not  by  way  of 
substitution  or  repeal. 

Considering  next  pensioner's  second  contention,  it  appears  that 
claimant  on  April  11,  1906,  after  due  notice  to  pensioner  and  an 
opportunity  to  interpose  his  defense  to  her.  claim,  established  by 
satisfactory  proof  that  she  was  his  lawful  wife,  and  the  bureau  so 
found  and  awarded  her  one-half  of  his  pension  he  was  then  receiving 
under  the  general  law  of  $12  per  month.  From  that  bureau  action 
pensioner  appealed  May  19, 1906,  and  the  department  on  June  9, 1906, 
after  full  consideration  of  the  evidence  and  pensioner's  contentions, 
including  his  allegation  that  "  he  was  never  married  to  claimant  by 
any  one  authorized  to  perform  such  ceremony,"  found  that  by  his 
own  admissions,  as  well  as  by  the  testimony  filed  by  claimant,  that 
she  was  his  lawful  wife,  and  affirmed  the  bureau  action.  No  motion 
for  review  of  that  decision  was  filed  by  pensioner  and  the  question, 
as  to  whether  claimant  is  his  lawful  wife,  will  not  again  be  con- 
sidered, at  least  in  the  absence  of  any  proof  that  the  marital  status 
of  claimant  and  pensioner  has  changed  or  terminated.  The  question, 
at  least  so  far  as  the  rights  of  the  parties  in  this  claim  is  concerned, 
is  res  judicata.  '  Hyatt  v.  Hyatt  (14  P.  D.,  8). 

The  bureau  holding  that  the  act  of  March  3,  1899,  providing  for 
the  division  of  pension,  applied  to  pensions  received  under  a  special 
act  of  Congress,  as  well  as  to  pensions  received  under  the  general  law, 
was  a  correct  construction  of  the  law,  and  is  accordingly  affirmed. 


8BRVICB— ^TAR   TBSSELS— IVAR    OF    THE    REBELLION— ACT    OF   JUNE    27, 

1890. 

Holmes  E.  OrrLEY  (16  P.  D.,  248). 

Service  in  the  United  States  Navy  subsequent  to  July  1,  1865,  is  presumptively 
not  rendered  in  the  civil  war;  but  if  actually  rendered  in  suppressing  the 
civil  war  as  it  then  existed,  satisfactory  evidence  of  the  fact  overcomes  such 
presumption,  the  burden  of  proof  being  on  the  claimant. 

The  claimant,  who  was  an  appointed  officer  in  the  navy,  served  on  the  ships 
Colorado  and  Frolic,  constituting  a  part  of  the  United  States  European 
Squadron  cruising  in  European  waters,  under  orders  to  seize  "any  rebel 
vessels  "  found  "  especially  the    ♦    *    ♦    Shenandoah  "  from  prior  to  JulfT^ 
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1,  1S65,  continuously  to  November  6,  1865,  when  the  Shefiandoah  sur- 
rendered to  British  authorities,  is  held  to  have  been  serving  the  while  in 
the  civil  war,  within  the  meaning  of  the  act  of  June  27,  1890,  proof  of  said 
facts  by  satisfactory  evidence  being  sufficient  to  overcome  the  presumption 
that  said  service  subsequent  to  July  1,  1865,  was  not  rendered  in  the  civil 
war. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

November  30,  1910, 

Holmes  E.  Offley,  who  served  as  secretary  to  rear-admiral,  United 
States  Navy,  during  the  civil  war,  filed  March  13,  1905,  a  claim  for 
pension  under  the  act  of  June  27,  1890.  It  was  rejected  September 
7,  1905,  on  the  ground  that  he  did  not  serve  ninety  days  during  the 
civil  war.  On  appeal  said  action  was  affirmed  by  the  Department 
in  decision  under  date  of  December  20,  1905  (16  P.  D.,  248).  Re- 
opening was  denied  June  30,  1910.  An  appeal  was  entered  July  5, 
1910. 

It  is  alleged  in  the  declaration  filed  March  11,  1905,  that  appellant 
was  appointed  in  February,  1865,  as  a  secretary,  with  rank  of  lieu- 
tenant, in  the  United  States  Xavy  on  staff  of  Rear- Admiral  L.  M. 
Goldsborough,  commanding  United  States  European  squadron,  and 
was  discharged  January  1,  1867.  In  application  for  reopening  claim 
filed  June  24,  1910,  it  is  set  forth  that  appellant  on  April  12,  1865, 
was  appointed  secretary,  with  rank  of  lieutenant  in  the  na\'y,  to 
Rear- Admiral  Goldsborough,  of  United  States  European  squadron, 
on  flagships  Colorado  and  Frolic  and  was  discharged  January  1, 
1867. 

A  request  by  the  Pension  Bureau  was  made  under  date  April  3, 
1905,  to  the  Navy  Department  for  information  relative  to  the  alleged 
service  of  appellant  on  staff  of  Rear- Admiral  Goldsborough  from 
February,  1865,  to  January  1, 1867.  The  Navy  Department  reported 
that^ 

Holmes  E.  Offley  was  appointed  April  23,  1805,  serving  as  follows  to  Decem- 
ber 31,  1S66,  when  he  resigned,  and  was  paid  in  full  at  Villefranche,  France. 

Secretary : 

Colorado  to  May  15,  1S66. 

Frolic  to  October  4.  180C. 

Colorado  to  December  31,  1866 
(as  api)ears  from  statement  under  date  of  April  28,  1905,  from  Treasury  De- 
partment, office  of  the  Auditor  for  the  Navy  Department). 

The  following  report  was  made  by  the  Navy  Department  under 
date  of  August  15,  1905,  per  Judge- Advocate-General  in  response  to 
the  Bureau's  request  under  date  of  June  13, 1905 : 

It  appears  from  an  examination  of  the  records  on  file  in  the  office  of  the 
Auditor  for  the  Navy  Department  that  Holmes  E.  Offley  was,  on  April  12, 
1865,  apiioiuted  secretary  to  Rear-Admiral  Goldsborough  and  served  as  such 
until  December  31,  1866,  when  he  resigned. 
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Article  II  of  the  Regulations  for  the  Government  of  the  Navy,  under  the 
heading,  "  Line  and  staflP  officers,  with  their  relative  rank,"  paragraph  5,  gives 
the  status  of  secretaries  as  staff  officers,  and  paragraph  21  of  said  article  states 
that  secretaries  held  the  relative  rank  of  lieutenant 

Paragraph  249,  Article  V,  of  said  regulations  contains  the  following  relative 
to  the  authority  for  the  appointment,  etc.,  and  discharge  of  secretaries,  viz : 

"  Every  officer  entitled  to  a  secretary  or  clerk  may  appoint  or  discharge 
him  *  ♦  ♦.  No  secretary  or  clerk  shall  be  entered  upon  the  muster  roll  of 
any  vessel,  nor  be  entitled  to  any  pay,  until  he  shall  have  accepted  his  appoint- 
ment by  letter,  in  duplicate,  binding  himself  therein  to  be  subject  to  the  laws 
and  regulations  for  the  government  of  the  navy,  and  the  discipline  of  the  vessel 
so  long  as  his  appointment  may  continue  *  ♦  *.  The  acceptance  of  an  ap- 
pointment as  secretary  or  clerk  shall  be  understood  as  binding  such  person  to 
serve  with  the  officer  who  appointed  him  until  regularly  discharged  or  until 
the  return  of  such  officer  to  the  United  States." 

In  view  of  the  foregoing  facts  I  am  of  the  opinion  that  the  service  rendered 
by  Holmes  B.  Offley  from  April  12,  1865,  to  December  31,  1866,  under  his  ap- 
pointment as  secretary  to  Read-Admiral  Goldsborough  was  that  of  an  ap- 
pointed officer  of  the  navy. 

It  was  determined  by  the  bureau  in  adjudicating  the  claim  that 
appellant's  service  as  secretary  to  Read-Admiral  Goldsborough  com- 
menced April  23,  1865,  as  reported  by  the  Treasury  Department  per 
office  of  the  Auditor  for  the  Navy  Department.  Appellant,  in  his 
present  appeal,  and  at  other  times,  has  urged  that  the  bureau  was  in 
error  in  that  the  date  of  his  appointment  as  secretary  was  April  23, 
1865 ;  that  the  "  real  date  "  was  April  12,  1866,  and  in  this  connection 
he  invites  attention  to  a  copy  of  a  letter  under  date  of  April  21, 1906, 
by  the  then  Secretary  of  the  Navy  to  the  chairman  of  the  Conunittee 
on  Naval  Affairs,  United  States  Senate,  reciting  indorsement  made 
by  the  chief  clerk  of  the  Navy  Department  under  date  of  April  11, 
1906,  that  it  appears  from  the  records  on  file  in  his  office  and  that  of 
the  Auditor  for  the  Navy  Department,  appellant  was  appointed  sec- 
retary to  Rear- Admiral  Goldsborough  "  on  April  12, 1865." 

Were  it  essential  in  determining  the  question  raised  by  the  appeal 
to  ascertain  with  certainty  whether  or  not  appellant's  naval  service 
commenced  April  12,  1865,  as  appears  in  statements  by  the  chief 
clerk  of  the  Navy  Department,  or  that  it  commenced  April  23,  1865, 
as  appears  from  the  report  of  the  Treasury  Department  per  indorse- 
ment by  office  of  the  Auditor  for  the  Navy  Department,  further  re- 
port from  the  Navy  Department  would  be  necessary.  It  will,  how- 
ever, be  assumed  for  the  purposes  of  this  decision,  that  April  23, 
1865,  is  the  date  appellant  was  appointed  secretary  to  rear-admiral 
in  the  navy,  without  denying,  as  will  appear,  any  benefit  to  appel- 
lant under  the  act  of  June  27,  1890,  other  than  would  be  denied  him 
had  his  appointment  as  secretary  been  made  on  April  12,  1865. 

The  view  point  from  which  the  bureau  rejected  appellant's  claim 
for  pension  under  the  act  of  June  27,  1890,  apparently  is  that  oper- 
ations in  which  the  navy  was  engaged  for  the  suppression  of  the  cv^^lc 
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war  had  ceased  by  July  1,  1865 ;  therefore,  appellant's  service  in  said 
war  from  April  23,  1865,  to  and  inclusive  of  July  1,  1865,  was  for  a 
period  of  seventy  daj's  only,  and  by  the  terms  of  said  act  he  is  not 
entitled  to  its  benefits  unless  he  had  served  ninety  days  or  more  in 
the  civil  war.  If  it  be  considered  that  his  service  commenced  on 
April  12,  1865,  as  appellant  contends  it  should,  his  service  to  and  in- 
clusive of  July  1, 1865,  would  be  eighty-one  days  only. 

In  the  case  Edward  Farrell  et  al.  (7  P.  D.,  532),  the  department 
held  (syllabus) : 

Enlistments  in  the  United  States  Navy  after  July  1,  1865,  were  not  enlist- 
ments in  and  for  the  war  of  the  rebellion,  ♦  ♦  ♦  any  service  in  the  United 
States  Navy  rendered  after  that  date  under  any  enlistment  prior  to  July  1 
(1865)  is  presumptively  not  service  in  the  war  of  the  rebellion,  and  the  burden 
to  overcome  the  presumption  Is  upon  the  claimant  to  show,  by  satisfactory 
evidence,  that  such  service  was  active  war  or  naval  service  in  aiding  the  sup- 
pression of  the  rebellion. 

The  department,  in  its  decision  in  the  cited  case,  recited  facts  that 
were  considered  as  expressive  of  the  cessation  of  a  status  of  war, 
principally  that  the  entire  confederate  navy  had  been  destroyed  or 
surrendered  by  July  1,  1865,  save  the  cruiser  Shenandoah;  that  on 
June  17,  1865,  the  Secretary  of  State  announced  to  the  Secretary  of 
the  Navy  that  the  French  Government  had  withdrawn  belligerent 
rights  which  had  been  previously  accorded  to  the  confederacy,  and 
announced  on  June  19,  1865,  that  Great  Britain  had  withdrawn  her 
concessions,  recognition,  and  protection  hitherto  accorded  the  Con- 
federate States  cruisers ;  that  on  June  23, 1865,  the  President  declared 
all  ports  would  be  open  to  foreign  commerce  on  July  1,  1865,  thus 
raising  and  terminating  the  blockade  proclaimed  April  27,  1861. 
In  view  of  these  facts  it  was  observed  by  the  department  in  the  cited 
decision  (p.  539,  text)  that — 

The  service  of  the  navy,  therefore,  subsequent  to  July  1,  1865,  was  in  the 
nature  of  police  service,  for  the  purposes,  as  stated  by  the  President,  of  **  carry- 
ing the  laws  into  effect "  as  distinguished  from  ♦  •  •  v^ar  or  hostile  service. 
It  is  such  service  as  the  navy  is  at  any  time  subject  to  be  called  upon  to  per- 
form in  time  of  peace  or  when  no  state  of  war  exists. 

Under  the  holding  of  the  department  in  the  cited  case  the  burden 
of  proof  is  on  the  claimant  to  overcome  the  presumption,  "  by  satis- 
factory evidence,"  that  his  service  after  July  1,  1865,  was  service  in 
the  civil  war.  To  this  end  appellant  invites  attention  that  certain 
confederate  cruisers  were  afloat  after  July  1,  1865;  in  particular, 
that  the  Shenandoah  was  on  the  high  seas  until  November  6,  1865. 
Appellant  also  mentions  that  as  late  as  September,  1865,  the  confed- 
erate vessels  Tallahassee  and  Rappahannock  were  at  Liverpool,  Eng- 
land, and  Admiral  Goldsborough  instructed  Commander  Harrell  of 
the  Kearsarge  "  to  look  out  for  them,"  etc.,  citing  "  volume  1,  series  1, 
of  the  official  records  of  the  Union  and  Confe<i^gktiu|iftSi^St^'^i^ 
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In  the  case  of  Farrell  et  al.  (supra) ,  with  reference  to  the  SheiiaU' 
doaky  on  page  640  of  the  department's  decision  is  found  the  following : 

Tbe  existence  of  a  single  privateer  upon  the  high  seas  subsequent  to  July  1, 
1866,  could  not  create  or  continue  the  existence  of  the  war  of  the  rebellion. 

If  satisfactory  evidence  is  obtainable  to  overcome  the  presump- 
tion that  a  claimant's  service  in  the  navy  after  July  1,  1865,  was 
in  the  war  of  the  rebellion,  proof  of  the  fact  that  service  after 
that  date  was  for  the  purpose  of  the  capture  of  the  Shenandoah 
would  constitute  such  satisfactory  evidence,  as  she  was  the  only 
confederate  vessel  then  afloat  on  the  high  seas.  "  The  Rappahannock 
was  at  that  time  (June,  1865)  at  the  port  of  Calais  (France),  where 
it  had  been  laid  up  since  November  26,  1863,  and  was  without  crew, 
coal,  or  provisions.  It  remained  there  until  July,  1865,  when  it  was 
sold  and  taken  to  Liverpool.  (Naval  War  Records,  series  1,  vol.  3, 
p.  701.)  The  Tallahassee  was  put  out  of  commission  December  15, 
1864.  (lb.,  p.  714.)"  (See  decision  of  the  department  in  case  of 
Offley,  appellant,  supra.) 

It  would  reasonably  follow,  if  an  officer  of  the  navy  commanding 
a  vessel  belonging  to  the  United  States  Navy,  acting  pursuant  to 
official  orders  emanating  from  the  Navy  Department,  should  pro- 
ceed to  effect  the  capture  of  the  Shenandoah^  that  he  and  officers  and 
sailors  of  the  navy  constituting  his  command  the  while,  would  be 
performing  service  in  the  civil  war,  regardless  of  his  success  or  fail- 
ure, in  effecting  her  capture.    The  propositon  is  elementary. 

From  the  report  of  the  Navy  Department  on  file,  in  the  claim  per 
indorsement  of  the  Chief  of  the  Bureau  of  Navigation,  under  date 
of  August  17, 1905,  it  appears  that — 

During  the  period  from  February,  1865,  to  April,  1865,  Rear-Admiral  Golds- 
borough  was  on  special  duty  at  Washington,  D.  C.  From  April,  1865,  to  Janu- 
ary 1,  1867,  he  was  commanding  the  United  States  European  squadron. 

The  official  records  show  that  on  June  3, 1865,  Rear- Admiral  Golds- 
borough  was  notified  of  his  appointment  to  the  command  of  a  squad- 
.ron  to  cruise  in  European  waters,  and  ordered  to  proceed  at  once  with 
the  Colorado  and  Frolic  (which  were  to  constitute  a  part  of  that 
squadron)  to  his  destination.  The  other  vesels  of  the  squadron  were 
to  be  the  Niagara^  the  Sacrajnento^  the  Kearsarge^  and  the  Shawmut. 
His  instructions  were  to  touch  at  the  western  islands,  and  to  proceed 
thence  to  any  port  within  the  limits  of  the  cruising  ground,  viz,  the 
Atlantic  coast  of  Europe,  south  of  Scotland  and  west  of  Denmark; 
the  Azores,  Madeira,  and  the  Canaries;  not  to  enter  any  port  unless 
absolutely  necessary,  where  belligerent  privileges  were  extended  to 
United  States  rebels,  or  where  naval  honors  were  by  governmental 
authority  withheld  from  the  flag  of  the  United  States,  nor  to  exchange 
courtesies  with  foreign  officials,  whose  governments  extended  belliger- 
ent privileges  to  United  States  rebels,  or  denied  customary  naval  cour- 
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tesies  to  the  United  States;  to  cultivate  friendly  relations  with  all 
other  governments  and  official  personages;  to  visit  as  many  ports  as 
practicable,  and  communicate  freely  with  the  diplomatic  representa- 
tives of  this  country  to  the  end  that  there  might  be  cooperation  and 
harmony  in  guarding  the  interests  and  honor  of  the  country,  protect- 
ing and  facilitating  its  commerce  and  defending  its  citizens ;  and  to. 
furnish  the  Navy  Department  with  any  general  information  he  could 
obtain  that  might  be  deemed  of  value,  but  particularly  with  regard 
to  naval  matters.     (Naval  War  Records,  series  1,  vol.  3,  p.  541.) 

On  June  10,  1865,  the  following  order  was  issued  to  him  by  the 
Secretary  of  the  Navy  (p.  544) : 

Sib:  On  reaching  your  station,  order  Captain  Walke  to  proceed  with  the 
Sacramento  to  Boston. 

You  will  seize  and  send  Into  i)ort  any  of  the  rel)el  vessels  that  you  may  find 
out  of  neutral  waters,  esi)ecially  the  Rappahannock,  Shenandoah,  and  TaUa- 
hassee. 

The  following  comes  properly  in  this  connection  and  sufficiently 

explains  itself: 

Navy  Department, 
Washington,  November  19 y  1910. 

Sir:  The  department  has  carefully  considered  the  request  made  in  your  letter 
of  the  Gth  of  September  to  l)e  adviseil  whether  the  U.  S.  S.  Colorado  was,  eub- 
sequently  to  July  1,  1SG5,  employed  in  the  suppression  of  the  civil  war,  and  if 
so  employed,  up  to  what  date,  iftany,  later  than  July  1,  1S65,  is  it  regarded 
by  the  Department  that  the  navy  was  engaged  in  the"  suppression  of  the  war. 

In  reply,  I  have  to  inform  you  that  the  records  on  file  show  that  on  June 
10,  1SG5,  the  department,  in  instructions  to  Uear-Admlral  L.  M.  Goldsborough^ 
commanding  the  European  Squadron,  directed  him  to  seize  and  send  into  port 
any  of  the  rebel  vessels  out  of  neutral  waters,  especially  the  Rappahannock, 
Shenandoah,  and  Tallahasace.  On  September  16,  1865,  the  U.  S.  S.  Colorado, 
being  at  that  time  at  Cherbourg,  France,  Rear-Admirai  Goldsborough  (at  that 
time  on  board  said  vessel),  in  a  letter  to  Commander  A.  L.  Ilarrell,  commanding 
the  U.  S.  S.  Kearaargc,  directed  him,  should  he  learn  from  a  reliable  source 
that  either  of  the  vessels,  formerly  confederate  cruisers,  Tallahassee  or  Rappa- 
hannock should  be  about  to  leave  Liverpool,  or  had  moved  from  there  on  a 
sea  voyage,  to  put  to  sea  immediately  with  the  Kearsarge  and  do  his  best  to 
capture  her. 

On  November  6,  1865,  Lieut.  James  1.  Waddell,  In  command  of  the  C.  S.  S. 
Shenandoah,  steamed  into  the  Mersey  River  under  the  confederate  flag  and 
surrendered  the  vessel  to  the  British  authorities. 

In  view  of  the  foregoing  the  department  regards  the  service  rendered  by  the 
Colorado  after  July  1,  18C5,  while  in  search  of  the  confederate  vessels  men- 
tioned, as  service  rendered  in  the  suppression  of  the  civil  war,  and  that  such 
service  continued  until  the  surrender  of  the  Shenandoah,  as  stated,  on  November 
6,  1865. 

Very  resi)ectfully,  (Signed)  Beekman  Winthrop, 

Acting  Secretary. 

The  honorable  the  Secretary  of  the  Interior. 

That  there  was  a  status  of  war  later  than  July  1, 1865,  as  a  national 
political  condition,  is  settled  by  the  highest  judicial  authority  of  the 
Government,  as  evidenced  by  the  decision  of  the  Supreme  Court  of 
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the  United  States  in  the  case  McElrath  v.  United  States  (102  U.  S. 
Rep.,  426).  The  appellant,  a  former  officer  of  the  Marine  Corps,  who 
had  been  dismissed  the  service  June  19,  1866,  instituted  proceedings 
to  recover  a  balance  alleged  to  be  his  due  on  account  of  pay  and 
allowance  as  first  lieutenant  in  the  Marine  Corps  from  date  of  his 
dismissal  to  July  10,  1873,  the  date  he  tendered  his  resignation  as 
a  first  lieutenant  in  the  Marine  Corps,  on  the  view  that  his  dismissal 
was  without  authority  of  law,  citing  the  act  of  July  13,  1866  (14 
Stat,  p.  92). 

Justice  Harlan,  in  delivering  the  opinion  of  the  court,  said : 

But  we  are  here  met  with  the  suggestion  that  a  vacancy  did  not  exist,  and 
Lieutenant  Haycock's  right  to  the  office  did  not  attach  until  he  received  his 
commission  on  the  13th  day  of  July,  1860,  on  which  day,  and  from  the  first 
moment  of  that  day — as  is  claimed  upon  the  authority  of  United  States  v. 
T^peyre  (17  Wall.,  101)  and  United  States  v.  Norton  (07  U.  S.,  164)— it  was  the 
law  that  "  no  officer  of  the  military  or  naval  service  shall,  in  time  of  peace,  be 
dismissed  from  service,  except  upon  and  in  pursuance  of  the  sentence  of  a 
court-martial  to  that  effect  or  in  commutation  thereof."  (Act  of  July  13,  1866, 
14  Stat,  02.)  To  this  suggestion  one  obvious  answer  is  that  the  act  of  July 
18,  1866,  was  not  on  that  day  in  effective  operation.  That  act  assumes  to  con- 
trol the  President,  in  the  matter  of  dismissing  officers  from  the  naval  and  mili- 
tary service,  only  in  time  of  peace.  Its  puri)ope  was,  ujion  the  declaration  of 
peace,  to  suspend  the  broad  power  which  he  exercised  during  the  recent  rebel- 
lion, when  prompt,  vigorous  action  was  often  demanded  to  dismiss  an  officer 
from  the  service  whenever,  in  his  Judgment,  the  public  interests  would  thereby 
be  promoted.  But  when  was  the  rebellion  suppressed  and  peace  inaugurated? 
Not  until  the  20th  day  of  August,  1866,  on  which  day  the  President  announced 
by  proclamation  that  the  insurrection  against  tlie  national  authority  was  at  an 
end  and  that  "  peace,  order,  tranquillity,  and  civil  authority  "  then  existed  "  in 
and  throughout  the  whole  of  the  United  States  of  America."  (14  Stat.,  814; 
United  States  v.  Anderson,  9  Wall.,  71  ;  The  Protector,  12  id.,  702.)  The  effect 
of  that  proclamation,  as  fixing  the  time  when  the  rebellion  close<l  was  distinctly 
recognized  by  Congress  in  the  act  of  March  2,  1867  (14  Stat.,  422),  which  de- 
clared that  the  previous  act  of  June  20,  1864  (13  id.,  144),  increasing  the  pay  of 
soldiers  in  the  army,  should  be  continued  in  full  force  and  effect  for  three 
years  **  after  the  close  of  the  rebellion,  as  announced  by  the  President  of  the 
United  States  by  proclamation  bearing  date  August  20,  1866."  Since  peace  in 
contemplation  of  law  could  not  exist  while  rebellion  against  the  National  Gov- 
ernment remained,  unsuppressed,  the  close  of  the  rebellion  and  the  complete 
restoration  of  the  national  authority,  as  announced  by  the  President  and  recog- 
nized by  Congress,  must  be  accepted  as  the  beginning  of  the  **  time  of  peace," 
during  which  the  President  was  deprived  of  the  power  of  summarily  dismissing 
officers  from  the  military  and  naval  service. 

In  the  recent  case  of  John  T.  Reed  (18  P.  D.,  curenf  series  No.  55) 
the  department  held  in  effect  that  service  by  a  private  in  the  Regular 
Army  in  Louisiana  to  April  2,  1866,  date  of  the  President's  procla- 
mation declaring  the  rebellion  in  that  and  other  States  at  end,  was 
presumptively  war  service,  following  its  earlier  decisions  in  the  cases 
of  Annie  Taylor  (14  P.  D.,  71),  Mariah  Smith  (14  P.  D.,  346), 
Isaac  Walker  (15  P.  D.,  198),  William  Williams  (15  P.  D.,  281), 

uiymzeu  uy  x^j  v^  v^'pc  ix^ 


282  DECISIONS  KELATING  TO  PENSIONS. 

Squire  Clark  (15  P.  D.,  294),  and  Frederick  A.  Schumann  (16 
P.  D.,  614). 

The  political  status  of  a  nation,  when  it  is  that  of  war,  implies  that 
it  is  engaged  in  hostile  operations;  what  different  phases  such  opera- 
tions may  assume  in  the  course  of  a  war  it  is  not  necessary  to  men- 
tion ;  for  the  purposes  of  this  case  it  is  alone  necessary  to  hold  that 
a  vessel  belonging  to  the  navy,  the  commander  of  which  is  directed 
by  the  Navy  Department  in  the  course  of  a  war  to  seize  and  bring 
into  port  "  any  rebel  vessels,"  especially,  among  others,  one  that  is 
on  the  high  seas  at  the  time  said  order  issued  and  for  a  period  of 
months  following  its  issue,  is  in  the  act  of  carrying  on  the  war,  is  a 
a  hostile  act,  and  any  person  serving  on  such  vessel — a  sailor,  or,  as 
was  this  appellant,  an  appointed  officer  in  the  navy — for  the  time 
being,  was  rendering  service  in  the  civil  war  within  the  meaning  of 
the  act  of  June  27,  1890.  So  far  as  the  evidence  in  the  case  shows, 
appellant  was  performing  pensionable  service  within  the  meaning 
of  said  act  as  late  as  November  6,  1865,  when  the  Shenandoah  ceased 
to  be  a  Confederate  cruiser,  and  rendered  more  than  ninety  days' 
service. 

In  reaching  this  conclusion,  sight  is  not  lost  of  the  fact  that  on 
July  1,  1865,  the  necessity  for  the  employment  of  the  entire  navy 
in  the  suppression  of  the  civil  war  had  ceased,  as  was  held  in  the 
case  of  Farrell  et  al.,  supra ;  and  that  from  and  after  that  date  only 
such  part  of  the  navy  was  rendering  service  in  said  war  as  was  under 
specific  orders  for  duty  having  connection  with  the  war  as  it  may 
have  then  existed — the  burden  of  proof  being  on  the  claimant  who 
alleges  service  in  the  navy  in  the  civil  war  subsequent  to  July  1, 1865, 
to  overcome  the  presumption  that  such  service  subsequent  to  July  1, 
1865,  was  not  in  the  civil  war.  It  is  thought  that  the  appellant  in 
his  case  has  fully  overcome  the  presumption.  For  the  "foregoing 
reason  the  action  of  the  Bureau  in  refusing  to  reopen  and  allow  the 
claim  is  reversed.  

DIVISION    OF    PENSION— ACT    OF    MARCH    8,    189»— DESERTION -CON- 
TRACT FOR  separation-postnuptiaIj  agreement. 

Croop  v.  Croop. 

The  signing  of  an  agreement  for  separation  by  claimant  under  the  belief  that 
she  was  but  signing  a  receipt  for  $25,  contributed  by  her  husband  toward 
her  support,  will  not  terminate  a  prior  and  continuing  desertion  of  her  by 
him,  or  bar  her  right  to  one-half  his  pension  under  the  first  proviso  of  the 
act  of  March  3,  1899.  A  postnuptial  agreement  to  be  valid  must  be  entered 
into  without  coercion  or  undue  influence  and  be  just  and  equitable  in  its 
provision. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

December  31,  1910. 

Mrs.  Emma  Croop  appealed  by  her  attorneys,  William  Fletcher 
&  Co.,  December  3,  1910,  from  the  bureau  action  of  October  28, 1910, 
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wherein  her  application,  filed  July  8,  1910,  for  one-half  the  pension 
of  her  husband,  Jonas  F,  Croop,  late  private  Company  A,  Thirty- 
ninth  Illinois  Infantry,  and  a  pensioner  at  $15  per  month  under  cer- 
tificate No.  148020,  was  rejected,  upon  the  ground  that  pensioner  was 
not  legally  chargeable  with  marital  desertion,  the  separation  being 
pursuant  to  an  agreement  of  February  24, 1910. 

Appellant  contends  that  the  agreement  made  at  Del  Rio,  Tex., 
was  signed  only  by  her,  and  refers  to  certain  moneys  paid  her  by  pen- 
sioner, and  that  there  does  not  appear  to  be  any  adequate  considera- 
tion for  the  waiver  of  her  support  or  maintenance  or  other  claims 
of  a  wife  upon  her  husband ;  that  when  she  signed  the  agreement  she 
had  no  means  of  support,  was  sick  and  in  need ;  that  her  husband 
would  not  see  her;  that  the  agreement  was  not  read  to  her  and  she 
did  not  read  it  herself  and  had  no  idea  of  its  contents,  but  supposed 
it  was  merely  a  receipt  for  the  $25  which  was  handed  to  her. 

Pensioner,  by  Hugh  R.  Robertson,  esq.,  his  attorney,  in  answer  to 
the  appeal  contends  that — 

Releases,  acquittances,  .etc.,  are  always  signed  by  but  one  party,  the  party 
releasing  or  relinquishing;  that  the  amount  of  the  consideration  does  not  affect 
the  validity  of  a  contract;  that  the  facts  set  forth  by  claimant  were  not  suffi- 
cient to  constitue  undue  influence,  citing  Conley  v.  Nailor  (118  U.  S.,  134). 

It  appeal's  from  the  evidence  that  claimant  and  pensioner  were 
married  in  Eaton  County,  Mich.,  October  14,  1901 ;  that  he  deserted 
her  about  November  8,  1909,  since  which  time  he  has  not  contributed 
to  her  support,  aside  from  the  $25  paid  her  at  the  time  she  signed 
the  agreement  referred  to,  of  which  the  following  is  a  copy : 

For  and  In  consideration  of  certain  moneys  paid  me  by  my  husband,  J.  F. 
Croop,  I  hereby  bind  myself  to  ask  for  no  further  assistance,  financial  or 
otherwise,  from  him,  and  hereby  waive  and  disclaim  any  and  all  rights  or 
claims  for  support  or  maintenance  which  I  may  have  or  be  entitled  to  by 
reason  of  being  his  wife,  it  being  mutually  agreed  and  understood  between  us 
that  we  shall  discontinue  living  together  as  husband  and  wife,  and  each  pursue 
our  own  way  and  occupations  without  let  or  hindrance  from  the  other. 

Witness  my  hand  at  Del  Rio,  Tex.,  this  24th  day  of  February,  1910. 

Mrs.  Emma  Cboop. 

Witness : 

Hugh  R.  Robebtson. 

Claimant  testified  in  an  affidavit  executed  at  Washington,  D.  C., 
September  23,  1910,  that— 

She  returned  to  Del  Rio,  Tex.,  on  or  about  February  13,  1910,  after  a  long 
si)ell  of  sickness,  and  was  a  nervous  wreck.  Her  condition  was  very  much 
aggravated  for  the  reason  that  her  husband  failed  to  provide  her  a  home  or 
give  her  any  support;  she  was  compelled  to  rent  a  room,  and,  with  the  aid  of 
her  daughter,  cared  for  herself.  She  had  no  means,  and  in  addition  to  being 
sick  she  was  almost  starved ;  was  being  pushed  for  room  rent  which  she  could 
not  pay.  She  was  in  great  distress,  and  went  to  consult  Mr.  Hugh  Robertson, 
a  lawyer  at  Del  Rio,  Tex.,  to  see  if  her  husband  could  not  be  compelled  to 
support  her  or  see  her.    Mr.  Robertson  went  to  see  her  husban^a.^btif  heT^fused 


284  DECISIONS  RELATING  TO  PENSIONS. 

to  see  her  or  support  her,  but  proposed  to  let  her  have  $25.  Mr.  Robertson 
then  drew  up  a  paper  and  told  her  if  she  wanted  the  $25,  which  he  held  in 
his  hand,  she  would  have  to  sign  her  name  to  the  writing.  This  paper  was  not 
read  to  her,  and  she  did  not  read  it  herself,  and  supposed  it  was  merely  a 
receipt  for  the  $25,  and  she  had  no  idea  of  the  contents  of  the  paper  until  the 
Pension  Bureau  sent  her  a  copy  of  same.  Her  distress  of  mind  and  body  was 
so  great  at  the  time  she  signed  the  paper  drawn  up  by  Mr.  Robertson  that 
she  did  so  without  any  knowledge  of  its  contents,  but,  as  stated,  she  sup- 
posed it  was  merely  a  receipt  for  the  $25,  and  she  had  no  idea  that  it  was  an 
agreement  not  to  ask  for  further  aid  or  support  from  him,  to  which  she  was 
entitled  as  his  lawful  wife.  She  further  states  that  there  was  no  one  present 
at  the  time  she  signed  said  paper  except  Mr.  Robertson,  and  he  was  supposed 
to  be  representing  her,  but  it  would  now  appear  that  he  was  working  for  the 
interest  of  Mr.  Croop,  and  she  can  not  understand  his  action,  as  he  appeared 
to  sympathize  with  her  greatly  in  her  distressed  condition,  and  when  she 
offered,  to  pay  him  for  his  services  he  declined  any  fee.  in  view  of  her  condition. 
She  further  states,  in  view  of  the  fact  that  Mr.  Robertson  is  the  only  person 
who  was  present  when  said  paper  was  signed,  and  his  apparent  attitude  in 
the  matter,  she  believes  she  can  not  secure  any  evidence  to  corroborate  her 
statements,  but  she  will  communicate  with  Mr.  Robertson  and  endeavor  to  secure 
testimony  from  him,  and  further  she  files  herewith  a  letter  and  "  acceptance 
of  service"  in  a  proposed  petition  for  divorce  which  said  attorney,  Robertson, 
sent  her  in  July,  to  which  she  has  paid  no  attention. 

Ethel  L.  Christy,  aged  24  years,  testified  in  an  affidavit  executed  at 
Washington,  D.  C,  September  24,  1910,  as  follows: 

That  she  is  the  daughter  of  the  above-named  claimant;  that  she  was  with 
her  mother  in  Del  Rio,  Tex.,  in  February,  1910;  that  her  mother  was  then 
sick  just  recovering  from  a  severe  attack  of  grippe  and  rheumatism,  and  she  was 
in  a  very  nervous  and  weak  condition.  She  was  in  financial  distress  and  had 
come  to  Del  Rio  for  the  purpose  of  rejoining  her  husband,  but  he  refused  to 
see  her  or  provide  for  her.  She  had  no  money  to  pay  her  room  rent  and  to 
provide  her  with  necessaries,  and  under  these  conditions  she  was  accompanied 
by  this  afiiant  to  the  office  of  Lawyer  Hugh  Robertson  to  see  if  she  could  not 
compel  her  husband  to  support  her.  Mr.  Robertson  went  to  see  Mr.  Croop, 
after  which  at  Robertson's  office  on  or  about  February  24,  1910,  her  mother 
went  up  to  Mr.  Robertson's  office  room  while  affiant  stayed  downstairs  talking 
to  a  friend.  When  her  mother  left  Mr.  Robertson's  office  and  came  down  to 
meet  her  she  showed  her  $25  which  she  stated  Mr.  Robertson  had  secured  from 
her  husband  and  given  her,  and  that  he  required  her  to  sign  a  receipt  for  the 
same. 

The  only  evidence  filed  by  or  on  behalf  of  pensioner  in  said  claim 
consisted  of  the  original  agreement,  signed  by  claimant,  and  a  certi- 
fied copy  thereof.  He  did  not  deny  claimant's  charge  of  desertion, 
but  rested  his  defense  upon  the  agreement  signed  by  claimant  Feb- 
ruary 24,  1910. 

On  July  21,  1910,  pensioner's  attorney  stated  in  a  communication 
to  the  bureau  that — 

On  the  24th  day  of  July,  1910,  Mrs.  Emma  Croop  freely  and  voluntarily 
executed  in  my  presence  an  agreement  that  she  and  her  husband  should  sep- 
arate, and  relinquished  all  claims  on  him  for  maintenance  or  support  •  •  • 
It  seems  to  me  that  this  agreement  signed  by  Mrs.  Croog^^js^  certainly  raffl- 


DECISIONS  RELATING  TO  PENSIONS.  285 

cient  to  estop  her  from  claiming  any  part  of  this  old  man's  pension  on  the 
ground  alleged  or  on  any  other  ground.  *  *  *  I  am  now  preparing  a  peti- 
tion for  divorce  on  behalf  of  Mr.  Croop,  and  abandonment  by  her  will  be  the 
principal  ground  upon  which  it  will  be  asked. 

The  attorney  for  pensioner  did  not  claim  that  the  agreement  was 
read  to  or  by  claimant,  or  deny  her  allegation  that  she  had  no 
knowledge  of  its  contents,  either  in  his  communication  or  in  his 
answer  to  the  appeal,  and  his  statement  in  his  communication  that 
claimant  "  voluntarily  executed  "  said  agreement  in  his  presence  is 
rather  the  statement  of  his  legal  conclusion  rather  than  a  statement 
of  a  fact,  or  of  facts  upon  which  the  legal  conclusion  was  based.  See 
Crissey  v.  Crissey  (14  P.  D.,  334). 

Pensioner  in  his  answer  by  his  said  attorney  appears  to  class  the 
agreement  in  question  with  "  releases,  acquittances,  etc.,"  which  are 
signed  only  by  the  party  "releasing  or  relinquishing,"  and  with 
contracts  in  which  the  law  does  not  inquire  into  the  adequacy  of  the 
consideration,  but  contracts  between  husband  and  wife  for  separa- 
tion rest  upon  a  different  rule,  and  the  question  of  adequacy  of  con- 
sideration is  always  taken  into  consideration  in  determining  the 
validity  of  such  post-nuptial  agreements,  and  the  courts  in  passing 
upon  their  validity  consider  many  questions  not  involved  in  other 
contracts. 

As  stated  by  Stewart  on  Marriage  and  Divorce  (sec.  183) : 

The  validity  of  a  contract  between  husband  and  wife  may  depend  not  only 
on  its  consideration,  its  freedom  from  fraud,  etc.,  but  also  upon  the  capacity  of 
the  hnsband  and  wife  to  contract  with  each  other  and  public  policy. 

As  stated  by  the  same  author  in  section  187 : 

The  contract  between  husband  and  wife  must  be  free  from  fraud  or  duress, 
the  character  of  the  relation  and  the  duty  of  perfect  frankness  being  considered. 
Thus  where  a  wife  being  deceived  as  to  the  value  of  her  rights  relinquishes 
them  for  a  trifle,  the  deed  was  held  void. 

If  the  consideration  is  manifestly  unreasonable,  it  raises  the  pre- 
sumption of  concealment  on  his  part,  and  the  burden  is  on  him  to  dis- 
prove the  presumption.     (Ibid.,  sec.  38.) 

The  validity  of  contracts  for  separation  and  their  effect  upon  the 
marital  status,  duties,  and  liability  of  the  parties  have  been  passed 
upon  by  the  supreme  court  of  Texas  in  the  following  cases : 

In  McGowen  v.  McGowen  (62  Tex.,  657,  667)  it  was  said: 

To  consider  such  voluntary  separation  with  intention  of  abandonment,  which 
would  authorize  a  divorce  under  the  statute,  the  plaint  iff  should  have  neither 
caused,  procured,  or  consented  to  the  separation. 

In  Besch  v.  Besch  (27  Tex.,  390,  392)  it  was  held : 
As  a  general  rule  the  intention  with  which  an  act  Is  done,  can  only  be  ascer- 
tained by  circumstantial  evidence.    The  inward  objects  and  intentions  of  the 
mind,  when  in  violation  of  moral  or  legal  duty,  are  more  frequently  and  truly 
indicated  by  circumstances  than  by  open  and  unequivocal  acts  ar  declaration. 

citing  Hare  v  Hare  (10  Tex.,  355).  Digitized  by  GoOglc 
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It  was  held  in  Roberts  v.  Frisby  (38  Tex.,  219) : 

A  post-nuptial  obligation  executed  by  the  husband  for  the  use  of  the  wife,  to 
pay  money  in  consideration  that  the  wife  would  live  with  him,  can  not  be 
enforced. 

Articles  of  separation  were  sustained  in  Andrus  v.  Andrus  (34 
Tex.,  636). 

In  Ximines  et  al.  v.  Smith  et  al.  (39  Tex.,  49,  52)  the  court  said : 

The  common  law  gives  no  sanction  to  post-nuptial  contracts;  equity  will 
sometimes  enforce  them,  but  to  meet  its  sanction  and  approbation  they  must 
stand  upon  the  broad  principles  of  equity,  and  they  must  appeal  to  the  con- 
science of  the  court  for  sanction. 

In  Rains  v.  Wheeler  (76  Tex.,  390,  395)  the  court  in  1890  said: 

At  common  law,  agreements  between  husband  and  wife,  commonly  known  as 
separation  deeds,  have  usually  been  treated  as  against  public  policy  and  as 
capable  of  a  partial  enforcement  only.  All  deeds  for  future  separation  are 
held  to  be  absolutely  yoid;  but  where  the  spouses  have  already  separated,  or 
having  determined  upon  a  separation  and  are  in  the  act  of  executing  it,  a  con- 
veyance by  the  husband,  intended  as  a  provision  for  support  of  the  wife  will 
be  upheld.  In  other  respects  a  deed  of  separation  was  held  void.  •  •  • 
By  the  weight  of  authority  in  American  courts  they  are  held  valid  in  so  far 
as  they  settle  the  rights  of  property  between  the  husband  and  wife,  provided 
they  have  been  entered  into  without  coercion  or  other  undue  influence,  and  the 
provisions  are  Just  and  equitable. 

citing  Pennsylvania,  Maryland,  Michigan,  Iowa,  Kentucky,  Massa- 
chusetts, Virginia  state  supreme  courts  decisions,  and  the  United 
States  leading  case  of  Walker  v.  Walker  (9  Wall.,  743). 

In  Proetzel  v.  Schroeder  (83  Tex.,  687)  a  contract  between  hus- 
band and  wife  as  to  community  property  was  held  void,  on  the  ground 
of  inadequacy  of  consideration.  The  community  property  in  that 
case  was  worth  $12,000.  The  wife  received  by  the  post-nuptial  agree- 
ment less  than  one-sixth.    The  court  said : 

In  whatever  light  this  instrument  may  be  considered,  whether  as  a  post- 
nuptial contract,  a  release,  or  as  operating  by  way  of  estoppel,  it-Is,  we  think, 
inoperative  and  invalid  as  to  the  appellee. 

Nelson  in  his  work  on  Divorce  and  Separation  (sec.  512),  in  treat- 
ing of  "Articles  of  separation  as  a  defense,"  states : 

The  husband  and  wife  can  not  change  or  avoid  the  obligations  of  their  mar- 
riage relations  by  their  agreement,  for  such  agreements  are  void  so  far  as  they 
contravene  public  policy  or  disregard  duties  imposed  by  law.  The  parties  can 
make  no  valid  agreement  to  live  in  separation,  because  cohabitation  is  a  legal 
duty  arising  out  of  marriage  relations.  *  *  *  The  agreements  of  the  parties 
are  not  a  bar  to  proceedings  for  divorce.  The  courts  will  administer  the  law 
regardless  of  their  express  agreements. 

The  same  author  under  the  heading  of  "Articles  of  separation  ^ 
(sec.  82),  states  that — 

The  period  of  desertion  is  also  brolten  where  the  ofTending  party  makes  some 
arrangement  showing  consent  to  the  separation,  as  by  entering  into  articles  of 
separation. 
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Stewart,  in  his  work  on  Marriage  and  Divorce,  in  treating  of  the 
validity  of  deeds  of  separation  (sec.  .189) ,  says : 

Deeds  of  separation  conforming  with  the  principles  stated  in  sections  183-187 
have  been  generally  recognized  as  valid  by  the  United  States, 

citing  court  decisions  in  21  States. 

It  is  perfectly  lawful  for  man  and  wife  to  live  separate  by  mutual  consent* 
*    ♦    *    The  Supreme  Court  has  affirmed  the  validity  of  deeds  of  separation. 

citing  the  Walker  case  (9  Wall.,  743,  750). 

In  passing  upon  the  validity  of  agreements  for  separation  in  cases 
arising  between  the  pensioner  and  his  wife  under  the  act  of  March 
3,  1899,  the  questions  of  adequacy  of  consideration,  duress,  undue 
influence,  and  fairness  have  not  been  overlooked.  In  the  first  pub- 
lished decision  under  said  act  in  1901,  while  the  consideration  named 
in  the  agreement  for  separation  was  but  $1,  yet  the  evidence  showed 
that  the  wife  was  given  $100  worth  of  pensioner's  personal  estate, 
and  that  he  had  conveyed  to  his  daughter,  to  be  conveyed  by  her  to 
his  wife,  all  of  his  real  estate,  valued  at  $1,800  to  $2,000;  that  he 
was  broken  in  health,  physically  unable  to  perform  manual  labor  and 
that  his  whole  income,  exclusive  of  his  pension,  did  not  exceed  $60  per 
annum ;  and  the  department  found  that  no  duress  or  undue  influence 
was  exerted  by  the  pensioner ;  that  the  agreement  was  fair  and  regu- 
lar and  executed  in  the  State  of  Pennsylvania,  where  contracts  of 
that  nature  were  recognized  as  valid.  Citing  Hitner's  appeal  (64 
Pa.,  110).    See  Fleagel  v.  Fleagel  (12  P.  D.,  66). 

In  Crawford  v.  Crawford  (ibid.,  364)  the  agreement  for  separa- 
tion had  been  held  valid  by  the  court  of  common  pleas  of  Brown 
County,  Ohio,  and  the  department  accepted  the  judicial  decision  as 
final  and  held  that  the  agreement  was  a  bar  to  the  wife's  claim  for 
one-half  of  her  husband's  pension  under  the  first  proviso  of  the  act  of 
March  3,  1899,  and  that  his  absence  from  her,  being  in  accordance 
with  her  consent  and  her  express  agreement,  was  not  desertion. 

In  the  New  York  case  of  Fritts  v.  Fritts  (13  P.  D.,  24)  the  agree- 
ment for  separation  named  no  specific  consideration,  but  the  claim- 
ant testified  that  pensioner  agreed  to  pay  her  $50,  which  he  failed  to 
pay,  but  as  the  evidence  showed  that  the  parties  cohabited  as  hus- 
band and  wife  subsequent  to  the  execution  of  the  agreement  and  sub- 
sequently he  deserted  her,  the  question  of  the  validity  of  the  agree- 
ment was  not  discussed  or  passed  upon,  further  than  to  quote  from 
Stewart  on  Marriage  and  Divorce  (sec.  191)  the  doctrine  that — 

A  deed  of  separation  is  a  deed  made  In  consideration  of  separation,  and  the 
consideration  fails  and  the  deed  is  avoided  If  no  separation  takes  place  or  if 
after  it  has  taken  place  the  parties  are  reconciled  and  cohabitation  is  resumed. 

In  the  case  of  Smith  v.  Smith  (15  P.  D.,  Ill)  an  agreement  for 
separation  entered  into  in  the  State  of  Ohio  was  held  to  be  valid  and 
in  full  force  at  the  time  of  filing  her  application  f^rzdQD^JialfvJikv 
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pension  based  upon  his  alleged  marital  desertion;  that  he  was  not 
justly  chargeable  with  marital  desertion  as  his  absence  from  her  was 
with  her  consent  and  in  accordance  with  her  express  agreement. 
In  Corwin  v.  Corwin  (17  P.  D.,  162)  it  was  held  that^- 

A  contract  for  separation  forced  upon  the  wife  by  the  husband  by  his  im- 
moral conduct  which  would  have  entitled  her  to  a  divorce  or  a  decree  of  separa- 
tion, the  terms  of  which  have  been  broken  by  the  husband  and  which  contract 
he  repudiates,  is  no  defense  to  the  charge  of  desertion  in  a  claim  under  the 
first  proviso  of  the  act  of  March  3,  1899,  as  the  wrongdoer  can  not  thus  take 
advantage  of  his  own  wrong  •  •  *.  It  is  shown  by  the  evidence  on  special 
examination  that  said  articles  of  separation  were  not  entered  into  after  the 
seimration  had  become  a  fact,  nor  were  they  coincident  with  the  separation, 
but  were  in  contemplation  of  a  future  separation  which  did  not  take  place  until 
some  days  afterwards,  and  they  were  therefore  void  both  in  common  law  and 
under  the  decisions  of  the  State  of  New  York. 

In  the  unpublished  decision  in  the  West  Virginia  case  of  Wotring 
V.  Wotring,  Docket  No.  1113,  decided  April  9, 1910,  the  pensioner  re- 
lied upon  a  contract  for  separation,  the  execution  of  which  was  de- 
nied by  claimant,  to  defeat  the  claim  of  his  wife  for  one-half  his  pen- 
sion based  upon  his  marital  desertion. 

The  written  agreement  in  that  c^se,  which  purported  to  have  been 
signed  by  both  parties,  was  to  the  effect  that  the  wife  agreed  to  live 
separate  and  apart  from  her  husband  and  "  have  no  claim  on  either, 
in  person  or  property  of  any  kind,  or  pension." 

Even  assuming  claimant's  signature  to  the  agreement  to  be  gen- 
uine, it  was  said  by  the  department  in  that  case : 

Whether  such  an  agreement,  not  subsequently  ratified  and  voluntarily  acted 
upon  by  both  parties,  would  be  held  valid  by  the  courts  in  any  event  is  ques- 
tionable. 

It  was  held  in  Switzer  v.  Switzer  (26  Grat,  574)  that— 

"A  contract  between  a  husband  and  wife,  in  an  agreement  for  separation, 
can  not  be  sustained  in  any  case  in  which  it  does  not  clearly  appear  that  In  the 
negotiation  which  preceded  the  agreement,  as  well  as  at  the  time  of  executing 
the  same,  the  wife  was  in  a  position  in  which  she  could  act  and  did  act,  not 
only  with  perfect  freedom,  but  with  a  full  knowledge  and  appreciation  of  all 
the  circumstances  of  her  situation  and  of  her  individual  and  marital  rights, 
and  the  contract  itself  must  be  fair  and  Just,  wholly  free  from  exception,  and 
such  as  a  court  of  equity  might  have  imposed  upon  the  parties  in  a  case  In 
which  their  persons  and  their  property  had  probably  fallen  under  its  jurisdic- 
tion and  control." 

The  court  raised  the  quere,  whether  a  wife  Is  competent  to  contract  with  her 
husband  on  an  agreement  for  her  separation. 

The  Switzer  case  was  cited  and  followed  by  the  supreme  court  of  West  Vir- 
ginia, in  Hartlgan  v.  Hartigan  (58  West  Va.,  610),  to  the  extent  of  holding 
that— 

"A  contract  between  a  husband  and  wife  in  an  agreement  for  separation  and 
conveyance  of  the  wife's  property  to  the  husband,  will  be  canceled  and  annulled 
at  the  suit  of  his  wife,  unless  it  clearly  api>ears  to  be  fair,  just,  equitable,  and 
wholly  free  from  exception." 
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Applying  the  law  as  to  post-nuptial  contracts  to  the  agreement  in 
the  case  under  present  consideraticm,  it  is  to  be  observed  that  at  the 
time  of  its  execution  the  status  of  the  pensioner  was  that  of  a  marital 
deserter;  that  the  law  and  his  marriage  contract  with  claimant  re- 
quired him  to  contribute  toward  her  support  as  his  wife,  without  be- 
ing hired  to  do  so  by  her  agreement  to  "  waive  and  disclaim  any  and 
all  rights  for  her  support."  The  "  certain  moneys  "  named  as  the 
financial  consideration  of  her  agreement  is  shown  to  be  but  ^5,  and 
in  view  of  the  fact  that  this  is  the  only  contribution  toward  her  sup- 
port since  November,  1909,  over  three  months,  it  could  not  be  deemed 
an  unreasonable  sum  for  that  purpose.  That  claimant  so  considered 
it  and  expressed  her  evident  surprise  to  her  daughter  immediately 
after  receiving  it,  that  "  he  required  her  to  sign  a  receipt  for  it "  is 
evident  from  the  undisputed  testimony  of  claimant  and  her  daughter, 
and  by  the  history  of  the  transaction.  She  further  testified  that  she 
did  not  read  the  paper  which  she  signed,  and  which  was  not  read 
to  her  and  it  is  not  contended  that  the  legal  effect  of  her  agreement 
was  explained  to  or  understood  by  her.  A  husband  can  not,  by  de- 
serting and  neglecting  his  wife,  thus  coerce  her  into  signing  an  agree- 
ment for  separation.  The  agreement  appears  to  be  neither  just  nor 
equitable. 

The  department  is  of  the  opinion  that  the  signing  of  an  agree- 
ment for  separation  by  claimant  under  the  belief  that  she  was  but 
signing  a  receipt  for  $25,  contributed  by  her  husband  toward  her 
support,  will  not  terminate  a  prior  and  continuing  desertion  of  her 
by  him,  nor  bar  her  right  to  one-half  his  pension  under  the  first  pro- 
viso of  the  act  of  March  3,  1899.  A  post-nuptial  agreement  to  be 
valid  must  be  entered  into  without  coercion  or  undue  influence  and 
be  just  and  equitable  in  its  provisions. 

The  bureau  action  is  accordingly  reversed. 


DITISION   OF    PENSION— PRACTICB~RUI«K    1»— ASSIQNMSNT   OF 
ERROR— ACT  OF  MARCH  8,  1899. 

German  v.  Gbrman. 

Appellant's  assignments  of  error  are  general,  not  specific  as  required  by  Rule  19, 
of  Rules  of  Practice,  and  no  error  appearing  upon  an  examination  of  the 
record  and  evidence  in  tbe  case,  the  bureau  action  appealed  from  is  affirmed. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pen- 
sions^ January  20^  1911, 

Andrew  German,  late  private  Company  E,  One  hundred  and  eighty- 
fourth  New  York  Infantry,  and  a  pensioner  at  $12  per  month  under 
certificate  No.  1075344,  appealed  by  his  attorney,  A.  B.  Webb,  Janu- 
ary 6, 1911,  from  the  bureau  action  of  November  8, 1910,  wherein  the 
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application  of  Anna  L.  German,  filed  March  80, 1910,  for  one-half  his 
pension  was  allowed  upon  the  ground  that  pensioner  had  deserted  her, 
she  being  his  lawful  wife,  of  good  moral  character,  and  in  necessitous 
circumstances.  Division  of  pension  to  commence  from  January  4, 
1910. 
Pensioner's  assignments  of  error  are : 

First  That  the  honorable  Oommissioner  of  Pensions  erred  in  his  decision 
allowing  her  one-half  of  his  pension. 

Second.  That  the  decision  was  not  base<^  on  the  weight  of  testimony  filed  in 
the  case. 

Third.  That  the  honorable  Ck)mmissioner  of  Pensions  erred  in  not  dismissing 
the  application  of  Anna  L.  German  for  the  one-half  of  his  pension. 

These  assignments  are  general,  not  specific,  and  fail  to  point  out 
any  specific  error,  but  simply  amount  to  an  objection  to  the  bureau 
action  and  a  request  for  a  retrial  of  the  case  by  the  department.  See 
departmental  decisions  in  the  cases  of  Elliott  v.  Elliott  (14  P.  D., 
472) ;  Jackson  v.  Jackson  (16  P.  D.,  218),  and  Hoyt  v.  Hoyt  (16 
P.  D.,  639). 

Rule  19  of  Rules  of  Practice,  a  copy  of  which  was  served  upon 
appellant  prior  to  the  execution  of  his  said  appeal,  requires  that  the 
appeal — 

should  briefly,  but  specifically,  state  the  error  of  law  or  fact  complained  of 
and  the  grounds  relied  upon  for  reversing  or  modifyfng  the  bureau  action 
appealed  from. 

The  purpose  of  this  rule  is  twofold :  To  advise  the  opposite  parties 
or  appellees  as  to  what  they  will  be  called  upon  to  defend,  and  to 
aid  the  department  in  reviewing  the  case  upon  an  orderly  presenta- 
tion of  the  errors  relied  upon,  and  at  a  glance  and  without  laborious 
search  to  ascertain  the  precise  grounds  asserted  against  the  legality 
or  regularity  of  the  bureau  action  complained  of.  The  rule  is  not 
so  far  jurisdictional  or  arbitrary  that  the  department  may  not  enter- 
tain the  appeal  and  notice  a  plain  error  not  assigned  or  certified. 
General  objectidns  to  the  action  appealed  from  amount  simply  to 
an  assertion  that  the  appellant  objects,  and  nothing  practicable  is 
accomplished  by  such  assignments,  as  they  leave  the  department  to 
hunt  for  the  real  objection,  if  any.  The  appeal  should  be  an  aid 
to  the  department  in  discovering  the  error  complained  of.  An 
assignment  which  simply  alleges  that  the  bureau  action  is  contrary 
to  the  law  and  the  evidence,  without  specifying  in  what  respect  it  is 
contrary  to  the  law  or  wherein  the  evidence  is  insufficient  to  justify 
the  conclusions  of  the  bureau,  is  defective  and  simply  amounts  to  a 
request  for  this  department  to  retry  and  readjudicate  the  case.  The 
bureau,  and  not  this  department,  is  the  adjudicating  agency  of  the 
Government  in  ascertaining  and  determining  the  legal  rights  of 
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claimants  and  pensioners  under  the  act  of  March  8,  1899,  and  unless 
the  party  alleged  to  be  aggrieved  by  the  bureau  action  is  able  to  point 
out  some  specific  error,  the  action  of  the  bureau  should,  in  the  absence 
of  plain  and  unmistakable  error,  not  be  disturbed. 

The  assignments  of  error  in  this  case  are  general,  not  specific,  as 
required  by  Rule  19  of  Rules  of  Practice,  and  as  stated  in  the  case 
of  Scott  V.  Scott  (12  P.  D.,  411) : 

Good  practice,  as  well  as  justice  and  fairness  to  the  appellee,  requires  a 
strict  compliance  with  the  requirements  of  said  rule  In  cases  under  the  act 
of  March  3,  1809. 

This  is  a  rule  of  order  and  convenience,  but  it  is  not  designed  to 
prevent  the  correction  of  obvious  errors  or  an  affirmance  of  an  action 
appealed  from  where  no  error  is  apparent  from  the  record,  and  as 
the  bureau  action  appealed  from  in  this  case  appears  on  inspection  to 
have  been  authorized  by  the  evidence  in  the  case,  and  is  in  accordance 
with  the  law  applicable  thereto,  the  action  appealed  from  is  affirmed. 


DinSION     OF    PiSlrSIOX-XECESSITOUS    CIRCUMSTANCBS— ACTS    OF 

marcb  8,  1899,  an1>  mat  9,  1900. 

Wilson  v.  Wilson. 

• 

The  act  of  May  9,  1900,  as  to  the  dependence  of  a  widow,  has  no  relation  to  or 
connection  with  the  act  of  March  8,  1899,  as  determining  the  necessitous 
circumstances  of  a  wife. 

Claimant  is  60  years  of  age,  able  to  perform  manual  labor,  and  is  the  owner 
of  a  house  and  lot  valued  at  $1,500. 

Pensioner  is  64  years  of  age^  wholly  incapacitated  for  earning  his  support  by 
manual  labor,  and  has  no  property  or  means  of  support  than  his  pension 
of  |12  per  month  and  the  right  of  support  in  a  soldiers'  home. 

Beld:  Claimant  is  not  in  necessitous  circumstances  within  the  meaning  of  the 
act  of  March  3,  1899. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

January  20^  1911. 

Mrs.  Mattie  L.  Wilson,  by  George  E.  Chapman,  esq.,  her  attorney, 
appealed  January  4,  1911,  from  the  bureau  action  of  December  7, 
1910,  wherein  her  application  filed  August  30,  1910,  for  one-half  the 
pension  of  her  husband,  John  Wesley  Wilson,  late  private,  Company 
G,  One  hundred  and  fiftieth  Indiana  Volunteer  Infantry,  and  a  pen- 
sioner at  $12  per  month  under  certificate  No.  596305,  was  rejected 
upon  the  ground  that  she  was  not  in  necessitous  circumstances  within 
the  meaning  of  the  act  of  March  3, 1899.    Other  points  not  considered. 

Appellant  contends  that  her  only  property  consists  of  a  house  and 
lot  valued  by  the  witnesses  at  $1,500,  but  which  could  not  be  sold  for 
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$1,200,  and  that  the  legal  rate  of  interest  on  that  sum  would  only 
provide  her  an  income  of  $84  per  annum,  and  that  she  is  compelled 
to  work  for  a  living;  that  the  act  of  May  9,  1900,  allows  a  widow  an 
income  of  $250  to  render  her  nondependent,  and  that  claimant  should 
be  allowed  a  like  income  to  place  her  outside  the  class  of  those  in 
necessitous  circumstances. 

The  act  of  May  9,  1900,  as  to  the  dependence  of  a  soldier's  widow 
has  no  relation  to  or  connection  with  the  act  of  March  3,  1899,  as 
determining  the  necessitous  circumstances  of  the  wife  named  in  the 
act,  as  her  necessitous  condition  depends  upon  her  needs  for  neces- 
saries and  her  husband's  ability  to  provide. 

By  the  term  "necessitous  circumstances"  in  the  act  of  March  3, 
1899,  as  applied  to  the  condition  of  the  wife,  is  meant  her  need  of 
those  necessaries  which  are  suitable  to  her  situation  and  her  hus- 
band's ability  and  condition  in  life,  and  which  he  is  bound  to  pro- 
vide or  for  which  he  is  liable  in  case  he  fails  to  provide,  taking  into 
consideration  his  financial  and  physical  ability  and  social  status. 
It  is  a  relative  term,  to  be  considered  with  reference  to  the  circum- 
stances and  condition  of  the  parties.  Necessaries  are  not  essentially 
limited  to  food,  clothing,  shelter,  and  medical  attendance,  which 
are  usually  enumerated  among  the  absolute  necessaries,  but  may 
include  many  of  the  conveniences  and  even  luxuries  of  life  when 
the  pensioner  is  able  to  provide  them.  No  rule  can  be  formulated 
or  prescribed  which  would  apply  equally  to  all  cases,  but  the  ques- 
tion as  to  whether  a  claimant  is  or  is  not  in  necessitous  circum- 
stances, depends  upon  the  facts  in  each  particular  case,  applying  the 
well-known  rules  involving  the  question  of  necessaries.  Fisher  v. 
Fisher  (12  P.  D.,  336) ;  Pierce  v.  Pierce  (ibid.,  315) ;  Dustin  v. 
Dustin  (13  P.  D.,  77) ;  Sherman  v.  Sherman  (ibid.,  203) ;  Parker  v. 
Parker  (ibid.,  233) ;  Hunter  v.  Hunter  (14  P.  D.,  136) ;  Vogler  v. 
Vogler  (ibid.,  385) ;  Eaymond  v.  Raymond  (15  P.  D.,  499) ;  and 
Scott  V.  Scott  (16  P.  D.,  65). 

The  act  of  May  9,  1900,  amendatory  to  the  act  of  June  27,  1890. 
section  3,  provides  that  the  widow  who  is  "  without  other  means  of 
support  than  her  daily  labor  and  an  actual  net  income  not  ex- 
ceeding $250  per  year  "  may  be  placed  upon  the  pension  roll  in  case 
of  the  death  of  her  husband,  who  was  in  receipt  of  or  entitled  to  a 
pension.  That  act  has  no  application  to  the  act  of  March  3,  1899. 
which  provided  that  a  pensioner's  wife  may,  under  certain  circum- 
stances named  in  the  act,  including  her  "  necessitous  circumstances," 
receive  one-half  her  husband's  pension. 

The  difference  in  the  provisions  of  these  two  acts  is  pointed  out 
in  the  case  of  Daugherty  v,  Doherty,  alias  Daugherty  (13  P.  D.. 
302) ,  wherein  it  is  contended,  as  in  the  case  under  consideration,  that 
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the  act  of  May  9,  1900,  as  to  a  widow's  net  income  of  $250  per 
annum  should  be  construed  in  pari  materia  with  the  act  of  March  8, 
1899.  As  therein  indicated,  the  act  of  May  9,  1900,  and  the  act  of 
March  3,  1899,  are  entirely  separate  and  distinct  acts  in  relation  to 
separate  and  distinct  classes,  the  act  of  1900  providing  for  the  pen- 
sion of  a  widow  and  the  act  of  1899  providing  that  a  wife,  under 
the  conditions  named  in  the  act,  should  be  entitled  to  one-half  of  her 
husband's  pension. 

The  conditions  of  the  widow  are  that  she  is  "  without  other  means 
of  support  than  her  daily  labor  and  an  actual  net  income  not  exceed- 
ing $250  per  year."  The  conditions  <m  which  the  wife  is  entitled  to 
one-half  her  husband's  pension,  in  case  he  deserts  her  for  more  than 
six  months  or  is  an  inmate  of  a  soldiers'  home,  are  that  she  should  be 
a  woman  of  good  moral  character  and  in  "  necessitous  circumstances." 

In  the  act  of  May  9,  1900,  the  widow's  earnings  from  her  daily 
labor,  as  well  as  her  actual  net  income,  not  exceeding  $250  per  year, 
are  excluded  from  consideration  by  the  statute  in  ascertaining  her 
dependency  within  the  meaning  of  that  act.  Under  the  act  of  March 
8,  1899,  both  the  wife's  income  from  her  daily  labor  and  all  sources 
are  to  be  taken  into  consideration,  together  with  the  actual  condi- 
tions and  abilities  of  her  husband  to  provide  for  her  in  ascertaining 
her  "  necessitous  circumstances." 

The  evidence  in. this  case  shows  that  claimant  is  60  years  of  age, 
not  physically  disabled  for  manual  labor,  the  owner  of  a  house  and 
lot  in  Kockwood,  Cal.,  valued  by  her  at  $1,500,  $1,000  of  which  was 
contributed  by  pensioner,  and  supports  herself,  with  the  aid  of  her 
three  children,  by  her  daily  labor. 

Pensioner  is  64  years  of  age,  suffering  from  disease  and  partial 
paralysis  of  right  leg  and  wholly  incapacitated  for  earning  his  sup- 
port by  manual  labor.  His  only  means  of  support  appears  to  be  his 
pension  of  $12  per  month.  He  is  entitled  to  his  support  in  a  soldiers' 
home. 

In  the  recent  California  case  of  Green  v.  Green,  docket  No.  1102, 
decided  March  7,  1910,  the  claimant  was  67  years  of  age,  not  wholly 
disabled,  and  was  the  owner  of  a  house  and  lot,  valued  by  her  at 
$1,000,  and  in  receipt  of  an  income  of  $2  per  month.  Her  husband, 
the  pensioner,  was  75  years  of  age,  wholly  disabled,  and  without 
other  means  of  support  than  his  pension  of  $20  per  month.  The 
bureau  held  that  the  claimant  was  not  in  necessitous  circumstances, 
within  the  meaning  of  the  act  of  March  3,  1899,  which  holding  was, 
on  appeal,  aiBBirmed,  citing  a  number  of  similar  California  cases. 

As  the  bureau  action  appears  to  have  been  justii&ed  by  the  evidence 
in  this  case  and  is  in  harmony  with  the  uniform  line  of  departmental 
decisions  upon  the  subject,  it  is  acordingly  aiBBirmed, 
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marriaob-coi.orado— common-i.aw  marriaok-dxscbbis  of 
probatb  court, 

Sarah  D.  C!ollin8  (Widow). 

1.  A  common-law  marriage  is  valid  In  Colorado.     (Taylor  i?.  Taylor,  10  Ot 

Appls.,  808.) 

2.  The  county  court  at  Denver,  Colo.,  In  the  matter  of  the  estate  of  the  soldier 

Rufus  L.  Collins,  deceased,  having  found  the  claimant,  Sarah  D.  Collins^ 
to  be  the  widow  and  only  heir  of  said  soldier,  and  the  evidence  filed  in  this 
pension  claim  satisfactorily  establishing  the  existence  of  a  common-law 
marriage  between  claimant  and  soldier  valid  in  the  State  of  Colorado,  it  is 
held  that  she  is  the  widow  of  said  soldier  for  pensionable  purposes. 

'Assistant  Secretary  Jesse  E.  'Wilson  to  the  CommUssioner  of  Pensions^ 

February  25, 1911. 

Sarah  D.,  as  widow  of  Rufus  L.  Collins,  formerly  a  private  in  Com- 
pany M,  Twenty-sixth  United  States  Infantry,  war  with  Spain,  filed 
her  application  under  the  general  law  on  November  6,  1906,  claim 
being  rejected  February  8, 1910,  on  the  ground  that  the  claimant  was 
not  the  widow  of  the  solider  in  question.  An  appeal  was  entered 
October  22,  1910. 

This  soldier  enlisted  on  July  1, 1898,  was  discharged  March  7, 1899, 
reenlisted  January  9,  1901,  was  finally  discharged  October  20,  1902, 
and  died  February  23,  1904. 

A  most  exhaustive  special  examination  was  held  in  this  case  and 
the  following  facts  adduced: 

This  claimant  was  formerly  married  to  one  Davis,  in  the  State  of 
Illinois,  March  9,  1878,  and  obtained  a  divorce  from  him  in  Minne- 
sota, February  8,  1892.  Her  life  with  this  first  husband  appears  to 
have  been  a  hard  one,  as  he  was  of  an  ugly  temper  and  disposition, 
as  well  as  a  heavy  drinker.  It  further  appears  that  even  after  the 
divorce  was  obtained  he  persecuted  her  in  a  variety  of  ways  to  the 
extent  that  she  was  obliged  to  leave  the  State.  The  claimant  is  of 
the  opinion  that  he  was  always  more  or  less  insane,  and  he  died  in  the 
insane  asylum  at  St  Peter,  Minn.  She  was  thrown  upon  her  own 
resources  with  a  number  of  small  children  to  care  for,  and  she  earned 
her  livelihood  by  cooking  in  restaurants,  eating  houses,  and  hotels 
in  different  Western  States.  She  met  the  soldier  herein  in  Akron, 
Colo.,  the  latter  part  of  October,  1902,  where  they  both  worked  in  a 
railroad  eating  house,  going  to  Denver  in  the  month  of  February, 
1903.  While  there  they  assumed  ostensibly  the  status  of  man  and 
wife,  and  she  states  that  during  said  month  they  signed  a  "contract 
of  marriage,"  offering  the  original  document  as  evidence.    The  fol- 
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lowing  is  a  copy,  and  is  admitted  to  be  in  the  handwriting  of  the 
claimant  all  save  the  soldier's  signature: 

February  22,  190S,  Dekveb,  Ck)LO. 
This  l8  to  certify  tliat  before  God  and  man  that  we  Rufus  L.  Collins  and 
Sarah  D.  Smith  do  hereby  contract  to  live  together  as  husband  and  wife  until 

death  doth  us  part 

RxTFUs  L.  Collins. 
Sasah  D.  Smith. 

In  the  month  of  March,  1903,  they  bought  out  a  rooming  house  in 
Denver,  Colo.,  conducted  it  for  some  three  months,  and  then  failed, 
losing  all  they  had.  The  claimant  then  obtained  a  position  as  a 
cook  in  a  hotel,  the  soldier  went  to  Kansas  to  look  for  work,  but  was 
unsuccessful,  and  at  the  end  of  two  weeks  the  claimant  was  obliged 
to  send  him  money  to  return  to  her.  In  a  couple  of  weeks  the  soldier 
obtained  employment  on  the  railroad,  but  returned  to  claimant  at 
the  end  of  three  weeks,  having  earned  about  $15.  The  parties  stayed 
together,  living  as  husband  and  wife,  for  perhaps  a  month,  when 
she  obtained  employment  in  another  town,  and  at  the  end  of  two 
or  three  weeks  found  a  place  for  him,  and  they  remained  in  this  town 
for  a  short  space  of  time,  and  then  returned  to  Denver  together. 
The  soldier  then  had  an  opportunity  to  return  to  Akron,  Colo.,  and 
inasmuch  as  his  health,  which  was  very  precarious,  was  better  in 
Akron,  he  went  there  on  Christmas  Day,  1903,  returning  to  Denver 
in  the  early  part  of  February,  1904,  in  such  feeble  condition  that 
he  went  to  a  private  sanitarium  and  died  thirteen  days  thereafter, 
on  February  23, 1904. 

Meanwhile  the  claimant  had  obtained  employment  in  Bridgeport, 
Nebr.,  in  a  railroad  eating  house,  and  was  working  in  that  place  when 
she  received  a  telegram  announcing  the  death  of  Mr.  Collins.  She 
returned  immediately  to  Denver,  found  Mr.  CoUins's  body  in  the  pos- 
session of  an  undertaker,  who  refused  to  give  it  up  unless  the  claim- 
ant would  pay  his  bUl  of  $35  and  the  bill  of  the  sanitarium  of  $43. 
She  applied  to  the  probate  court,  had  evidently  a  lawyer  friend 
appointed  administrator,  and  obtained  Mr.  Collins's  body  by  paying 
the  undertaker  $10  for  his  services.  She  buried  Mr.  Collins  at  her 
own  expense. 

She  asserts  that  shortly  after  she  filed  a  widow's  claim  for  pension, 
but  none  appears  to  be  of  record  in  the  Bureau  until  some  two  years 
thereafter. 

She  emphatically  states  that  she  always  considered  Collins  as  her 
husband ;  that  he  always  treated  her  and  recognized  her  as  his  wife, 
and  there  is  an  abundance  of  evidence  from  parties  who  knew  them 
during  the  year  in  which  they  lived  together  that  they  undoubtedly 
conducted  themselves  as  husband  and  wife;  that  they  were  univer* 
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sally  acknowledged  and  admitted  to  be  such  by  those  who  knew 
them,  and  that  no  one  suspected  that  they  were  not  occupying  such 
a  lawful  marital  relation. 

There  is  further  testimony  in  this  case  of  Mr.  Collins's  aunt  on  his 
mother's  side  that  she  and  her  husband  received  a  letter  from  Mr. 
Collins  during  the  period  involved  to  the  effect  that  he  had  been 
lately  married,  and  this  testimony  is  corroborated  by  a  first  cousin 
of  the  soldier  living  in  the  same  family. 

There  is  more  or  less  testimony  to  the  effect  that  during  the  year 
of  their  marital  intercourse  claimant  went  by  the  name  of  Sarah  D. 
Smith;  but  the  department  observes  that  this  was  generally  when  the 
claimant  was  at  work  away  from  the  soldier.  She  explains  this 
circumstance  by  saying  she  had  been  known  among  these  employers 
at  earlier  dates  by  the  name  of  Smith,  and  that  she  greatly  disliked 
to  admit  that  she  had  to  work  for  her  livelihood  after  having  been 
married. 

There  are  a  large  number  of  letters  given  by  the  claimant  to  the 
special  examiner,  all  in  her  own  handwriting,  and  some  of  them 
appear  at  first  blush  to  be  somewhat  in  conflict  with  the  idea  that  the 
claimant  was  actually,  and  in  good  faith,  the  wife  of  Collins;  but 
that  she  looked  upon  the  union  as  something  either  party  might 
lawfully  break. 

The  department  has  been  at  great  pains  to  analyze  some  of  these 
letters  in  connection  with  the  testimony  of  claimant  before  the  special 
examiner.  It  appears  that  the  claimant  had  a  number  of  her  own 
children  to  care  for  and  that  her  oldest  son,  after  learning  of  his 
mother's  connection  with  Collins,  became  very  violent  and  more  than 
half  convinced  his  mother  that  there  never  had  been  any  marriage 
status  between  her  and  Collins.  The  reflection  of  the  son's  influence 
is  most  strongly  seen  in  her  letters  to  Collins  at  that  time,  which  was 
toward  the  end  of  his  life.  She  even  went  so  far  as  to  intimate  that 
she  could  not  conscientiously  live  with  him  any  longer,  unless  a  cere- 
monial marriage  was  performed,  which  appears,  so  far  as  can  be 
gleaned  from  only  one  side  of  the  correspondence,  to  have  made  Col- 
lins very  angry.  This  was  followed  on  her  part  by  most  affectionate 
letters  to  him  regretting  that  she  had  caused  him  to  doubt  her  sin- 
cerity in  the  matter,  and  in  one  of  the  letters  she  speaks  of  her 
distaste  and  distrust  of  "  a  common-law  marriage." 

She  stated,  to  the  special  examiner  in  the  early  part  of  her  deposi- 
tion, that  her  former  experience  under  a  ceremonial  marriage  had 
been  of  such  a  character  and  her  experience  had  been  so  bitter  that 
she  did  not  put  much  faith  in  a  ceremonial  marriage. 

It  is  not  difficult  to  read  between  the  lines  on  this  phase  of  the  case^ 
The  department  believes  that  this  claimant  commenced  to  live  with 
the  soldier  and  he  with  her  with  a  bona  fide  intention  of  being  actu-^ 
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ally,  lawfully,  and  morally  man  and  wife,  and  that  this  claimant, 
although  harassed  by  doubts,  principally  raised  by  her  son,  never 
believed  for  a  m9ment  that  she  was  not  the  wife  of  Collins.  The 
soldier's  intentions  in  this  matter  can  only  be  gleaned  from  his  past 
acts  and  words,  but  it  is  certainly  shown  by  as  satisfactory  evidence 
as  is  necessitated  by  the  case  that  he  took  this  claimant  to  be  his  wife. 
There  is  nothing  in  any  of  his  deeds  or  words  which  shows  any  other 
intention,  and  it  is  in  evidence,  as  already  stated,  that  he  notified  his 
aunt  and  her  family,  during  the  period  involved,  that  he  had  been 
lately  married.  There  is  no  reason  to  believe  that  when  he  made  such 
a  statement  he  had  reference  to  any  other  woman  than  this  claimants 

While  it  is  not  absolutely  certain,  yet  it  seems  altogether  probable^ 
that  this  claim  has  been  rejected  upon  the  theory  that  the  so-called 
marriage  contract  was  the  evidence  on  which  to  base  or  not  to  base  a 
common-law  marriage.  On  a  slip  in  the  files  the  following  appears, 
initialed  by  one  of  the  law  division  of  the  bureau : 

The  alleged  marriage  contract  upon  (which)  this  claimant  relies  for  status 
18  forged  and  fraudulent    The  rejection  of  the  claim  was  entirely  proper. 

This  issue  was  raised  during  the  special  examination  and  claimant 
closely  questioned  in  regard  to  it.  She  asserts  in  the  most  solemn 
and  sacred  manner  that  she  did  not  write  CoUins's  name  but  that  he 
wrote  it  himself.  In  this  connection  the  department  observes  that 
this  claimant's  reputation  among  those  who  have  known  her  appears 
to  have  been  of  the  best.  Xone  of  these  parties  doubt  her  sincerity 
in  the  least,  and  consider  her  to  be,  and  to  have  been,  a  truthful, 
moral  woman,  who  has  had  many  hard  problems  to  meet  during  a 
life  of  varied  experience,  and  overshadowed,  during  the  last  twenty 
years,  with  the  stern  necessity  of  supporting  herself  and  her  children. 

The  department  will  not  undertake  to  pass  upon  the  assumed  for- 
gery of  this  so-called  marriage  contract.  If  it  is  genuine  in  all  re- 
spects, it  but  strengthens  an  already  strong  enough  case.  If  it  be 
a  fraudulent  documwit,  then  it  only  goes  to  show  the  one  single  unlaw- 
ful act  that  this  claimant  has  committed  so  far  as  the  evidence  is 
concerned. 

The  claimant  has  been  greatly  hindered  in  the  prosecution  of  her 
claim  by  the  acts  and  words  of  Dr.  Mary  Kaveny,  the  leading  spirit 
in  the  private  sanitarium  in  which  the  soldier  died,  and  who  success- 
fully prosecuted  a  claim  for  reimbursement,  the  soldier  having  a 
small  sum  of  money  due  him  on  his  pension  at  his  death.  The  claim- 
ant states  that  this  sanitarium  is  what  is  known  as  a  "dying  hos- 
pital," and  the  department  observes  that  other  evidence  in  this  case 
is  to  the  effect  that  such  institution  does  not  bear  a  good  reputation, 
that  it  is  said  to  be  a  "  dying  hospital "  in  which  anyone  will  be 
taken,  the  proprietors  taking  the  chances  of  getting  their  pay  out  of 
friends  or  through  the  undertaker.    The  physician  just  referred  to 
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deposed  that  she  was  the  president,  superintendent,  and  physician 
at  this  institution,  reading  from  her  record  the  notes  taken  when 
Mr.  Collins  applied  for  entrance.  In  this  record  is :  "  Relative,  Ari- 
zonia  Trimble ;  also  C.  T.  Trimble,  Somerset,  Ky. ;  friend,  Mrs,  S.  D. 
Smith,  cook,  B.  &  M.  eating  house,  Bridgeport,  Neb."  Under  the 
head  of  remarks  the  following  appears : 

No  friends — write  pension  attorney  O.  B.  Howe,  Wash.,  D.  C.  No  security 
otherwise — watch,  etc.,  pawned.  *  *  *  $9  due.  Clothes  stored  at  Blanch- 
ard*s    •    ♦    ♦.    Died  4.30  p.  m.  Tuesday,  Feb.  23,  *4.    Twelve  days  here. 

This  deponent  went  on  to  say  that  she  turned  the  body  over  to 
the  undertaker  and  that  her  recollection  is  to  the  effect  that  the  un- 
dertaker did  all  the  notifying,  and  that  she  did  none.  As  against 
this  testimony  the  claimant  has  introduced  in  evidence  the  original 
telegram  signed  by  this  deponent  notifying  her  of  the  death  of  Mr. 
Collins  and  requesting  information  as  to  what  she  shall  do  with  the 
remains.  It  is  also  in  evidence,  aside  from  the  statements  of  the 
claimant,  that  Dr.  Kaveny  would  not  give  up  any  of  the  soldier's 
effects,  trifling  as  they  were,  even  keeping  in  her  possession  the  let- 
ters heretofore  mentioned.  And  in  this  connection  it  is  plainly 
apparent  that  Dr.  Kaveny  read  these  letters,  for  it  was  she  who  gave 
them  to  the  special  examiner,  and  they  are  filled  with  blue  pencil 
marks  calling  attention  to  sentences  which  might  be  supposed  to 
show  that  this  claimant  did  not  consider  herself  the  lawful  wife  of 
Collins. 

In  summing  up  the  evidence  in  this  case,  the  department  declines 
to  pass  upon  the  validity,  so  far  as  forgery  and  fraud  are  concerned, 
of  this  marriage  contract.  It  has  already  discussed  this  phase  of 
the  subject  and  nothing  further  need  be  said  thereon.  A  clear  case 
of  a  common-law  marriage  has  been  shown  by  perfectly  reliable  and 
satisfactory  evidence,  wholly  aside  from  any  written  contract.  And 
furthermore,  to  the  .same  effect,  a  transcript  of  a  certain  court  docu- 
ment follows  herewith,  all  necessary  parties  appearing  by  oral  evi- 
dence to  have  been  notified. 

In  the  county  court    In  probate  No.  8507. 

State  op  Colorado, 

City  and  County  of  Denver. 

In  the  Matter  of  the  Estate  or  Rufus  L.  Oollins,  Deceased. 

DECREE. 

Now  on  this  day  comes  John  P.  Moody,  administrator  of  the  estate  of  Rufaa 
Ij.  Collins,  deceased,  and  presents  his  petition  herewith  and  asks  to  hare 
Sarah  D.  Collins  declared  the  legal  wife  at  law  of  the  said  Rufus  L.  Collins, 
deceased,  and  presents  herewith  the  affidavit  of  Sarah  D.  Collins. 

And  the  court,  being  fully  advised  from  the  records  on  file  in  this  cause 
and  the  testimony  taken  in  open  court,  doth  find  that  Sarah  D.  Collins  was  the 
lawful  wife  of  Rufus  L.  Collins  during  his  lifetime,  and  that  the  said  Sarah  D. 
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Collins  l8  now  the  widow  of  Rufas  L.  Collins,  deceased,  and  the  only  heir  at  law 
of  the  said  Rufus  L.  Collins,  deceased. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  petition 
of  the  administrator  herein  be  allowed,  and  the  court  doth  find  that  Sarah  D. 
Collins  is  the  widow  of  Rufus  L.  Collins,  deceased,  and  the  only  heir  at  law 
of  the  said  Rufus  L.  Collins. 

Done  in  open  court  this  8th  day  of  January,  A.  D.  1906. 

By  the  court 

Chas.  McCall, 

County  Judge, 

This  decree  issued  in  response  to  a  proper  petition,  a  transcript  of 
which  is  on  file  in  the  case,  effectually  settles  this  claimant's  status  so 
far  as  this  department  is  concerned.  It  was  issued  out  of  a  court  of 
competent  jurisdiction ;  in  fact,  out  of  the  proper  court  to  determine 
the  marital  status  of  the  woman  who  claimed  property  rights  by  vir- 
tue of  her  asserting  to  be  the  widow  of  Mr.  Collins.  It  does  not  mat- 
ter upon  what  evidence  the  court  founded  its  decree,  it  being  suiBBicient 
to  the  department  that  it  did  find,  as  a  fact,  that  Sarah  D.,  the  claim- 
ant herein,  was  the  lawful  wife,  during  his  lifetime,  of  Rufus  L.  Col- 
lins, the  soldier,  through  whom  she  claims  pension. 

The  decree  is  of  such  a  nature  that  it  would  be  amply  sufiicient  to 
disregard  all  the  other  evidence  in  the  case  and  rely  solely  upon  it; 
but  it  has  been  thought  proper  to  set  forth  all  the  other  circumstances 
showing  the  existence  of  a  common-law  marriage  in  the  State  of 
Colorado. 

Referring  once  more  to  the  genuineness  of  the  marriage  contract,  it 
is  remarked  that  even  if  the  claimant  did  sign  her  husband's  name,  or 
procure  it  to  be  signed  by  a  party  other  than  her  husband,  it  is  cer- 
tainly not  forgery  in  a  legal  sense,  for  the  reason  it  is  not  essential  in 
the  case.  It  need  never  have  been  introduced  in  evidence  by  the  claim- 
ant, for  she  has  not  only  proved  a  common-law  marriage  with  Collins 
by  testimony  adduced  at  special  examination,  but  she  comes  before 
the  department  with  a  decree  of  a  court  of  competent  jurisdiction 
which,  upon  due  hearing  of  the  cause,  decrees  her  to  have  been  the 
lawful  wife  of  Collins.  It  logically  follows,  therefore,  that  she  was 
his  widow. 

It  is  observed  in  conclusion  that,  throwing  out  the  marriage  con- 
tract from  the  evidence,  the  only  real  indication  that  Collins  did  not 
regard  her  as  his  wife  is  the  statement  of  a  witness  who  now  states  that 
a  man  (now  dead)  once  told  her  that  Hie  claimant  was  not  his  wife; 
and  this  party  is  one  who  successfully  prosecuted  a  claim  for  reim- 
bursement, swearing  as  a  necessity,  that  the  soldier  left  no  widow  nor 
children,  when,  as  a  matter  of  fact,  she  well  knew,  prior  to  her  making 
such  statement  under  oath,  that  this  claimant  claimed  to  be  the  wife 
of  Collins.  The  least  she  could  have  done  would  have  been  to  state 
the  exact  facts  as  she  knew  them,  and  give  the  Government  an  oppor- 
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tunity  to  pass  upon  the  question.  It  is  needless  to  say,  as  to  this  wit- 
ness, that  she  practiced  constructive  fraud  at  least,  upon  the  Gov- 
ernment. 

That  a  common-law  marriage  is  good  in  the  State  of  Colorado  is 
apparent  by  the  decision  of  the  court  of  appeals  of  Colorado  in  the 
case  of  Taylor  v.  Taylor  (10  Ct.  of  App.,  308.) 

By  reason  of  the  foregoing  the  department  can  not  sustain  the 
action  complained  of,  but  declares  this  claimant  to  have  been  the 
lawful  wife  of  the  soldier  in  question  at  his  death.  If  she  has  not 
remarried  since  his  death,  she  is  now  his  widow. 

Action  reversed.  

MARRIAO]&-P]5NN8TI<TANIA-1>IVORC]&-BSTOPPEI.-IMP]a>IMENT» 

Susan  AH  McPherson  (Widow). 

Claimant  married  the  soldier  by  a  ceremony  in  the  State  of  Pennsylyanla  In 
1867,  who  deserted  her  in  1882.  In  1895,  believing  said  soldier  to  be  dead» 
she  married  one  Cornish,  from  whom  she  was  divorced  in  Ohio  in  Novem- 
ber, 1898,  at  which  time  she  claims  to  have  believed  said  soldier  to  be 
dead,  and  said  marriage  to  Cornish  to  have  been  legal  and  valid;  and  a 
few  days  thereafter  was  married  to  one  George  Runyon  in  Ohio,  and  lived 
with  him  until  she  had  been  informed  by  a  special  examiner  of  the  Bureau 
of  Pensions  that  her  said  husband  McPherson  had  been  alive  at  the  date 
of  both  of  her  subsequent  marriages,  dying  in  1901,  whea  she  left  Runyon. 
Soldier  married  Martha  in  Ohio  in  January,  1884,  and  lived  with  her  as 
her  husband  until  his  death  in  Pennsylvania  in  1901.  Martlia.  was  denied 
a  pension  on  the  ground  that  at  the  time  she  married  soldier  he  had  the 
claimant  herein  as  a  living  and  undivorced  wife,  and  claimant  was  denied 
a  pension  on  the  ground  that,  in  1895,  she  obtained  a  divorce  from  Cornish, 
and  so  long  as  such  decree  stands  unimpeached  it  is  satisfactory  evidence 
that  her  marriage  to  Cornish  was  lawful ;  basing  said  action  on  the  decision 
of  the  department  in  the  case  of  Francis  G.  Aldrich.     (17  P.  D.,  82.) 

Beld,  That  claimant's  marriages  to  both  Cornish  and  Runyon  were  absolutely 
void,  and  as  claimant  had  never  been  married  to  Cornish  there  was  no 
marriage  between  them  that  could  be  dissolved  by  such  divorce  proceed- 
ings; and  that  if  claimant  in  good  faith  procured  said  decree  of  divorce 
with  the  honest  belief  that  soldier  was  dead  and  her  marriage  to  Cornish 
valid,  she  is  not  estopped  by  said  decree  from  claiming  pension  as  the 
widow  of  soldier. 

2.  The  opinion  In  the  case  of  Francis  G.  Aldrich  (17  P.  D.,  82),  in  so  far  aa 
the  same  may  be  in  conflict  with  the  holding  in  this  claim,  is  hereby 
modified. 

Assistant  Secretai^  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

February  23^  1911. 

Susanah,  who  claims  to  be  the  widow  of  James  A.  McPherson, 
formerly  a  private  in  Company  E,  Seventy-eighth  Pennsylvania 
Volunteer  Infantry,  filed  her  application  under  the  act  of  April  19, 
1908,  on  July  5,  1910,  claim  being  rejected  September  19,  1910,  the 
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terms  of  which  rejection  will  be  set  forth  later  on  in  this  opinion. 
An  appeal  was  entered  January  19, 1911,  error  of  law  and  fact  being 
alleged. 

It  appears  from  an  inspection  of  the  files  in  this  case  that  one 
Martha  A.,  an  alleged  widow  of  this  soldier,  filed  her  application 
under  the  act  of  June  27, 1890,  on  June  28, 1901,  claim  being  rejected 
February  17,  1908,  on  the  ground  that  when  she,  Martha,  married 
the  soldier  in  the  State  of  Ohio  by  ceremony  on  January  24,  1884, 
he  then  had  the  within  claimaat,  Susanah,  whom  he  married  in  the 
State  of  Pennsylvania,  as  a  living  and  undivorced  wife. 

The  soldier  enlisted  August  19,  1861,  was  discharged  November  4, 
1864,  and  died  June  18,  1901,  in  the  State  of  Pennsylvania,  being 
then  a  pensioner  under  the  act  of  June  27,  1890,  at  $12  per  month. 
A  special  examination  was  held  in  Martha's  claim  and  she  deposed 
that  she  married  the  soldier  in  the  utmost  good  faith,  but  there  is 
more  or  less  evidence  to  the  contrary.  During  this  special  examina- 
tion Susanah,  the  present  claimant,  was  interviewed  and  deposed  to 
the  following  effect : 

She  was  married  to  the  soldier  under  her  maiden  name  of  Crody 
on  December  24,  1867,  at  her  father's  house  in  the  State  of  Pennsyl- 
vania. The  record  of  the  marriage  has  been  burned,  but  the  fact  of 
marriage  has  not  been  disputed.  At  some  unknown  specific  date, 
although  probably  in  the  early  part  of  1882,  the  soldier  left  her  with 
five  young  children.  He  said  he  was  going  to  Bradford,  Pa.,  and 
would  shortly  send  for  his  family,  but  he  never  did.  Late  in  that 
year  she  was  informed  by  acquaintances  that  they  had  read  in  a 
newspaper  of  his  death  caused  by  a  boiler  explosion  in  a  town  near 
Bradford.  She  states  that  different  parties  told  her  of  this  occur- 
rence, and  that  she  never  had  any  reason  to  believe  otherwise  until 
about  the  year  1900,  when  her  son  told  her  he  had  heard  from  par- 
tis in  Indiana  that  her  former  husband  was  then  alive. 

About  two  years  after  the  soldier's  desertion,  and  after  she  had 
heard  he  had  been  killed,  she  consulted  a  lawyer  as  to  the  advisa- 
bility of  petitioning  for  a  divorce,  thinking  that  if  her  husband  were 
possibly  alive  the  search  made  in  connection  with  the  petition  for 
divorce  would  disclose  his  whereabouts.  The  lawyer  discouraged 
her  proposed  procedure  and  she  did  nothing  further  in  the  matter 
until  1886  or  1887,  when  her  son  James  procured  a  license  to  marry. 
She  went  with  him  to  the  courthouse  and  stated  her  own  case  to 
some  lawyers,  and  the  judge  who  were  then  and  there  present,  and 
they  stated  to  her  that  "he  was  dead  to  me  if  still  living."  She 
married  one  Cornish,  in  the  month  of  August,  1895,  and  obtained  a 
divorce  from  him  in  Ohio,  November  6,  1898,  and  four  days  there- 
after married  George  Eunyon,  with  whom  she  was  living  as  his  wife 
when  interviewed  by  the  special  examiner. 
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In  her  affidavit  filed  in  the  present  claim  she  states  that  after  being 
told  of  the  circumstance  that  her  first  husband  did  not  die  until  the 
year  1901,  she  talked  the  matter  over  with  her  then  husband  Runyon, 
and  upon  realizing  that  the  last  marriage  was  an  unlawful  one,  hav- 
ing been  entered  into  some  three  years  prior  to  her  husband's  death, 
that  she  and  Runyon  made  a  division  of  their  property  and  separated, 
she  taking  up  the  name  of  Susanah  McPherson.  That  she  has  never 
married  since  and  has  since  gone  by  the  name  of  Susanah  McPherson. 

This  claim  was  rejected  on  the  ground  that  claimant,  in  1895, 
asked  and  obtained  a  divorce  decree  from  her  second  husband,  Cor- 
nMi,  and  that  so  long  as  such  a  decree  stands  unimpeached  it  is 
satisfactory  evidence  that  her  marriage  with  Cornish  was  a  lawful 
one.  This  statement  is  predicated  upon  the  opinion  of  the  depart- 
ment in  the  case  of  Frances  G.  Aldrich.  (17  P.  D.,  82.)  The  facts 
in  the  Aldrich  case  are  not  set  forth  in  much  detail,  but  meager  as 
they  are  they  show  that  Frances  married  one  Bolivar  Aldrich  in  the 
State  of  New  York  on  August  17,  1872;  that  they  lived  together 
until  about  1882,  when  he  deserted  her  for  another  woman ;  and  upon 
hearing  a  report  that  Aldrich  was  dead,  she  married  one  Buzby 
January  10,  1885.  That  in  1891  he  sued  for  a  divorce  iji  the  State 
of  Ohio,  and  she  cross  suited,  obtaining  a  divorce  herself  on  the 
ground  of  adultery,  and  received  $325  alimony.  Her  first  husband, 
Aldrich,  did  not  die  until  March  18, 1904,  and  the  department  held : 

A  person  who  has  thus  accepted  as  valid  an  assumed  marriage  relation,  has 
acted  upon  it  as  a  valid  relation,  and  procured  a  decree  of  court  affirming  it 
as  valid  and  has  received  financial  benefits  accordingly,  is  estopped  from  show- 
ing collaterally,  many  years  later,  that  such  relation  was  invalid  and  void. 
Although  there  may  have  been  no  misrepresentation  of  facts  upon  which  such 
decree  was  rendered,  and  no  fraud  involved,  the  fact  and  validity  of  the  mar- 
riage were  technicaUy  in  issue  in  that  suit  and  were  technically  affirmed  by 
such  decree,  and  she  is  legally  bound  by  such  finding  until  it  may  be  judiciaUy 
impeached  *  *  *  and  that  *  *  *  such  decree  should  be  held  to  be  con- 
clusive upon  the  claimant  as  to  the  validity  of  her  second  marriage,  it  being  a 
Judgment  in  rem.     (14  Op.  Atty.  Gen.,  220.) 

The  opinion  of  the  Attorney-General  referred  to  was  rendered 
April  19, 1873,  in  response  to  an  inquiry  by  the  then  Secretary  of  the 
Interior  in  a  matter  of  pension,  and  under  the  following  facts: 

In  1848,  a  claimant  was  allowed  pension  as  the  widow  of  a  naval 
officer  from  the  date  of  his  death  to  the  date  of  her  second  marriage. 
Seven  years  after  the  second  marriage  she  obtained  a  divorce  from 
her  second  husband,  and  in  her  application  for  restoration  alleged 
that  said  second  husband  at  the  time  of  her  marriage  with  him  had 
a  living  and  undivorced  wife;  that  she  was  cognizant  of  this  fact 
when  she  instituted  her  suit  for  divorce,  but  was  silent  as  to  it,  fear- 
ing the  court  might  issue  a  decree  of  nullity  and  render  her  children 
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by  the  second  marriage  illegitimate.    In  passing  upon  the  question 
the  honorable  Attorney-General  said : 

A  sentence  of  divorce,  so  far  as  it  affects  the  status  of  the  parties,  is  regarded 
as  a  Judgment  in  rem.  and,  if  free  from  fraud,  furnisher,  in  general,  conclusive 
Tg^oot  of  the  facts  which  were  then  in  issue  and  were  adjudicated  by  it,  as  weU 
against  strangers  as  against  the  parties.  The  claimant  ought  not  to  be  per- 
mitted to  prevail  against  proof  of  this  high  character  famished  by  the  decree 
in  the  suit  promoted  by  her,  which  in  effect  aflirmed  the  validity  of  the  marriage 
by  showing,  after  a  lapse  of  nearly  twenty  years,  that  in  obtaining  the  decree 
she  has  misrepresented  the  facts  to  the  court 

The  department  is  not  disposed  to  criticise  its  own  holding  in  the 
Aldrich  case,  for  it  is  to  be  presumed  that  the  facts  in  that  case  war- 
ranted the  application  of  the  doctrine  laid  down  by  the  honorable 
Attorney-General.  The  facts,  however,  in  the  case  before  the  hon- 
orable Attorney-General  were  vastly  different  than  those  now  before 
the  department  in  the  present  case.  In  that  case  the  honorable  At- 
torney-General spoke  of  a  divorce  decree  "  if  free  from  fraud,"  and 
ends  up  that  part  of  his  opinion  by  stating  the  fact  that  she  misrep- 
resented the  facts  to  the  court.  Nothing  of  this  sort  is  before  the 
department  in  the  present  instance.  It  has  no  knowledge  whatever 
of  the  allegations  of  this  claimant  in  her  petition  for  divorce  from 
Cornish,  nor  of  the  proof  thereunder. 

It  is  true  that  the  present  claim  can  not  be  admitted  on  the  evidence 
now  in  the  case,  for  she  must  show  that  she  concealed  no  material  fact 
from  the  court  out  of  which  she  obtained  her  divorce  decree  from 
Cornish ;  and  she  must  further  show  that  when  she  married  Cornish 
she  had  every  good  reason  to  believe  that  her  first  husband,  McPher- 
son,  was  dead.  It  is  not  enough  that  she  laid  idly  by  and  accepted 
as  true,  rumors,  or  reports,  or  newspaper  jarticles  which  suited  her 
convenience  to  believe  to  be  true.  It  was  not  enough  that  she  re- 
mained quiescent,  but  it  was  necessary  for  her  to  satisfy  herself  by  all 
reasonable  measures  that  McPherson  was  dead.  This  she  has  not 
shown. 

The  department  can  not  sustain  the  rejection  of  this  claim  upon  the 
holding  of  the  honorable  Attorney-General  supra,  for  neither  the  facts 
nor  the  law  as  set  out  in  his  opinion  fit  the  case  under  discussion.  If, 
as  a  matter  of  fact,  this  claimant  entered  into  the  marriage  relation 
with  Cornish  in  the  utmost  good  faith,  and  in  the  bona  fide  belief, 
and  with  good  reason  therefor,  that  McPherson  was  dead,  when  in 
truth  he  was  not,  then  the  whole  divorce  proceeding  between  the 
claimant  and  Cornish  was  absolutely  void.  It  was  the  judgment  of 
the  court  upon  supposed  facts,  which  time  proved  not  to  be  facts.  It 
is  a  well-known  doctrine  of  law  that  any  judgment  of  a  court  ren- 
dered upon  the  fact  that  a  party  is  dead  when  he  is  not  dead  is  abso- 
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lutely  void  save  as  to  particulars  which  are  not  in  issue  in  the  present 
case. 

The  opinion  in  the  Aldrich  case,  supra,  is  herewith  expressly  modi- 
fied, if  necessary,  to  conform  with  the  views  herein  expressed  as  to  any 
general  proposition  laid  down  therein  designed  to  cover  all  cases  in 
the  matter  of  estoppel.  Fraud,  either  actual  or  constructive,  must 
enter  into  these  cases  before  the  general  doctrine  of  estoppel  will 
apply.  By  reason  of  the  foregoing,  the  department  declines  to  sus- 
tain the  action  complained  of,  so  far  as  it  rests  upon  the  opinion  of 
the  honorable  Attorney-General,  but  remands  the  case  for  reopening, 
and  readjudication,  after  an  exhaustive  and  searching  special  exam- 
ination has  been  had  to  determine  actual  facts. 

Action  reversed. 

ktidlsncb-spbciazf  exam  ination— b3c  partes  affidattts. 

Jennie  Meador  (alleged  widow). 

The  testimony  of  a  witness  as  taken  and  reported  by  a  special  examiner  of 
the  Bureau  of  Pensions,  in  the  course  of  his  official  duties,  is  entitled  to 
greater  weight  than  the  ex  parte  affidavit  of  such  witness  prepared  by 
an  attorney  not  in  presence  of  nor  from  the  voluntary  statements  made 
by  the  witness  to  such  attorney  or  other  person  preparing  the  affidavit. 

Where  a  claimant  for  pension  has  made  contradictory  and  conflicting  state- 
ments with  reference  to  a  claim  such  party's  statements  favorable  to  his 
or  her  claim  wiU  not  be  accepted  to  outweigh  the  adverse  statements  made 
by  such  party  in  the  same  claim. 

Assistant  Secretary  Jesse  E,  Wilson  to  the  Commissioner  of  Penr 
sions,  February  25, 1911. 

On  March  7,  1896,  Jennie  Meador  as  widow  of  John  P.  Meador, 
late  private  in  Company  G,  Eleventh  Kansas  Volunteer  Cavalry, 
filed  a  claim  for  pension  under  the  general  law,  which  claim  was 
rejected  April  18,  1908,  on  the  ground  that  claimant  was  unable 
to  furnish  satisfactory  evidence  to  prove  the  death  or  divorce  of 
her  former  husband;  and  also  upon  the  ground  of  her  inability  to 
furnish  medical  or  other  satisfactory  evidence  to  show  date  and 
•cause  of  the  soldier's  death  and  that  it  was  a  result  of  his  military 
service. 

On  March  7,  1896,  she  filed  another  claim  under  the  act  of  June 
27,  1890,  and  another  on  May  5,  1908,  under  the  act  of  April  19, 
1908,  which  two  last-mentioned  claims,  as  well  as  her  claim  for 
accrued  pension,  were  rejected  August  9,  1910,  on  the  ground  that 
claimant  was  not  the  legal  widow  of  soldier,  it  being  shown  that  at 
the  time  of  her  marriage  to  the  soldier  she  was  the  lawful  wife  of 
Wallace  W.  Hicks,  whom  she  married  in  1862,  and  from  whom  she 
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was  never  divorced,  and  said  Hicks  having  survived  the  soldier,  there 
was  no  period  during  which  she  was  the  soldier's  lawful  wife,  and 
therefore  was  not  his  lawful  widow. 

On  November  10,  1910,  the  attorney  in  the  claim  filed  the  affi- 
davits of  Wallace  W.  Hicks  and  claimant  to  reopen  the  claim,  and 
filed  therewith  a  seven-paged  brief,  and  on  November  19,  1910,  you 
advised  him  that  said  evidence  had  been  considered  and  was  not 
deemed  sufficient  to  warrant  any  change  of  action  in  the  claim,  and 
that  if  the  court  of  Geary  County,  Kans.,  adjudicated  the  claimant's 
marital  status,  as  claimed,  she  was  at  liberty  to  file  in  your  bureau  a 
certified  copy  of  the  decree,  upon  recepit  of  which  further  considera- 
tion would  be  given  the  claim. 

On  January  16,  1911,  said  attorney  filed  an  appeal  from  said  ac- 
tions accompanied  by  a  voluminous  brief  citing  many  authorities 
which  had  little  bearing  on  the  case. 

The  facts  in  the  case  are  briefly  and  correctly  stated  in  the  follow- 
ing opinion  by  the  chief  of  the  law  division  of  your  bureau : 

The  claim  has  received  an  exhaustive  special  examination,  and  from  the 
testimony  procured  through  this  procedure  it  appears  that  the  soldier  and  the 
claimant  were  ceremonially  married  in  the  State  of  Kansas,  June  28,  1877 ;  that 
the  soldier  was  legally  competent  to  contract  marriage,  his  former  wife,  Maria 
L.,  having  procured  a  decree  of  divorce  from  him  from  the  district  court  of 
Davis  County,  Kans.,  April  10,  1876.  On  the  part  of  the  claimant  the 
testimony  shows  that  she  was  first  ceremonially  married  to  one  William  Flem- 
ing, March  1,  1861,  in  the  State  of  Missouri;  that  in  the  summer  of  1862, 
Fleming  enlisted  in  Company  A,  Second  Battalion  Arkansas  Cavalry,  C.  S. 
Army,  and  that  he  was  killed  a  few  months  later  while  on  a  scout;  that  after 
the  death  of  Fleming  the  claimant  was  ceremonially  married  to  one  Wallace  W. 
Hicks,  In  the  same  year,  and  lived  with  said  Hicks  for  the  succeeding  twelve 
years,  when  they  separated  by  reason  of  claimant's  profligate  habits  and  her 
notoriously  immorality,  she  having  become  an  inmate  of  a  house  of  prostitu- 
tion, where  she  lived  for  sometime,  after  which  she  began  to  live  in  adultery 
with  the  soldier,  until  they  were  arrested  for  that  oflTense,  and  to  avoid  prose- 
cution they  were  ceremonially  married  as  above  stated  and  lived  together  as 
husband  and  wife  for  about  three  years,  when  they  finally  separated  and  never 
again  resumed  marital  relations,  and  said  separation  subsisted  until  the  soldier's 
death,  fourteen  years  later.  In  1895.  It  is  also  shown  that  at  the  inception 
of  her  adulterous  relation  with  the  soldier  he  then  had  a  lawful  wife,  Maria  L., 
who  In  her  petition  for  divorce  from  him  named  the  claimant  as  the  core- 
spondent. After  the  soldier's  separation  from  the  claimant  In  1880,  he  lived  in 
New  Mexico  for  a  period,  after  which  he  emigrated  to  British  Columbia,  where 
he  died  In  1895. 

It  is  contended  in  the  appeal  that  claimant  was  never  married  to 
Hicks;  that  at  the  time  claimant  and  Hicks  commenced  to  live  to- 
gether in  Missouri,  in  1862,  claimant  had  a  husband  living,  one 
William  Fleming,  from  whom  she  had  not  been  divorced,  and  who 
died  about  the  1st  of  July,  1863,  so  that  any  agreement  Hicks  and 
claimant  made  in  18G2  was  void. 
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Claimant  in  her  affidavit,  filed  November  10,  1910,  for  the  purpose 
of  reopening  the  claim  stated  that  she  was  never  married  to  Hicks 
"in  1862,  or  at  any  other  time  or  at  all,  by  marriage  ceremony, 
verbal  or  written  contract  or  agreement,  or  otherwise ;  "  that  she  was 
introduced  to  Hicks  in  1862  at  Springfield,  Mo.,  and  at  that  time  her 
name  was  Jennie  Fleming,  and  that  she  was  the  wife  of  William 
Fleming,  who  was  then  in  the  confederate  army,  "  and  whom  she 
supposed  at  the  time  to  be  dead,  for  she  had  been  told  that  he  had 
been  killed,  but  she  has  since  learned  that  he  was  not  killed  until 
some  time  in  the  summer  of  1863  *  *  *."  She  further  says  "  Tliat 
not  very  long  after  having  been  introduced  to  Mr.  Hicks  she  com- 
menced to  live  with  him  and  she  was  called  Mrs.  Hicks; "  that  they 
commenced  to  live  together  the  latter  part  of  1862  and  lived  together 
for  about  twelve  years,  and  went  to  Kansas  about  two  years  after  they 
commenced  to  live  together  and  lived  there  until  they  separated,  in 
1874,  at  about  which  time  she  and  Hicks  had  a  controversy  in  court 
in  Geary  County,  Kans.,  over  a  child,  in  which  controversy  the 
court  found  that  they  were  not  married  and  gave  the  child  to  affiant, 
who  was  the  child's  mother.  She  also  in  this  affidavit  says  that  she 
could  not  have  married  in  1862,  for  she  had  a  husband  then  living, 
William  Fleming,  who  was  not  killed  until  in  the  summer  of  1863. 
The  only  two  witnesses  who  seemed  to  be  in  a  position  to  know  the 
facts  state  that  Fleming  was  killed  in  1862. 

John  W,  Bishop  testified,  on  special  examination,  that  he  was  the 
captain  of  Company  A  of  a  battalion  of  the  Second  Arkansas 
Cavalry,  C.  S.  army,  in  which  Fleming  served;  that  the  company 
was  organized  in  June  or  July,  1862;  that  some  time  in  the  fall 
of  1862  he  detailed  Fleming  and  five  others  for  a  scouting  party, 
and  after  the  party  had  been  out  about  one  day  and  two  nights 
they  all  returned  but  Fleming,  whom  they  reported  was  killed  by  a 
party  of  Federals  over  in  the  Cherokee  Nation,  into  which  the  party 
ran,  and  that  he  was  borne  on  the  rolls  thereafter  as  killed,  and  he 
never  heard  anything  about  him  to  the  contrary  thereafter. 

Beverly  P.  Morris,  who  was  a  member  of  the  same  company,  who 
had  known  Fleming  before  enlistment,  corroborates  Captain  Bishop 
as  to  the  scouting  party  and  Fleming's  death.  These  witnesses  were 
reported  truthful  by  the  special  examiner,  and  while  they  subse- 
quently signed  a  joint  affidavit,  prepared  for  their  signatures,  fixing 
the  date  of  Fleming's  death  inlVIay,  1863,  the  same  is  not  accepted  to 
contradict  their  deliberate  testimony  before  the  examiner.  They  are 
both  illiterate,  Morris  signing  by  mark,  and  their  testimony  as  re- 
ported by  the  special  examiner  is  regarded  as  the  most  reliable,  and 
in  fact  is  corroborated  in  a  way  by  the  claimant  in  her  affirlpvit 
referred  to,  wherein  she  admitted  that  when  she  commenced  to  live 
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with  Hicks,  in  1862,  she  had  heard  that  her  husband,  Fleming,  had 
been  killed  and  she  believed  at  the  time  he  was  dead,  but  later 
learned  that  he  did  not  die  until  1863.  She  is  silent  as  to  the  source 
of  her  information  that  he  had  been  killed  prior  to  the  commence- 
ment of  her  relations  with  Hicks. 

In  her  deposition  made  before  Special  Examiner  Biller,  April  4, 
1907,  claimant  testified  that  her  child,  Ida,  was  born  January  21, 
1864,  about  two  months  after  her  father,  Fleming,  was  killed  while 
gambling  with  some  Indians  on  the  Rio  Grande  River;  that  he  had 
been  gone  about  three  months  when  he  was  killed,  and  that  he  never 
was  a  soldier ;  that  an  account  of  his  death  Tf as  also  in  the  Granby, 
Mo.,  newspapers. 

It  is  positively  shown  that  no  paper  was  published  at  Granby  near 
the  time  she  refers  to. 

Claimant  also  testified  that  after  Fleming  died,  or  was  killed,  she 
went  to  Springfield,  Mo.,  and  lived  there  about  a  year  with  Miss 
Mary  Ann  Brashears;  later  went  with  a  family  to  St.  Louis,  Mo. 
(William  Garvin) ;  from  there  to  Pilot  Knob,  Mo.,  and  lived  with  a 
Mrs.  Hancock,  who  kept  boarders ;  then  to  Richville,  JVf o.,  and  then 
went  to  Junction  City.    She  said  nothing  about  living  with  Hicks. 

This  shows  that  Fleming  was  killed  before  claimant  married  Hicks, 
as  he  first  met  her  at  Springfield  and  they  boarded  with  Mrs.  or 
Miss  Brashear  there,  so  Hicks  testified,  and  that  they  later  went  to 
St.  Louis,  where  he  also  says  they  lived  with  a  Mrs.  Garvin,  and  was 
there  until  he  (Hicks)  was  ordered  to  Pilot  Knob. 

She  says  she  met  Hicks  in  Springfield  in  1862,  after  she  heard 
Fleming  was  dead,  and  went  to  living  with  him  soon  thereafter; 
and  yet  she  claims  that  the  child,  Ida,  was  born  in  1864,  and  was 
not  Hicks's  child,  but  the  child  of  Fleming.  She  also  states  that  she 
had  a  controversy  with  Hicks  about  the  time  of  their  separation 
about  a  child,  wherein  the  court  adjudged  that  she  was  not  the  wife 
of  Hicks.  She  probably  refers  to  a  habeas  corpus  proceeding  in 
which  Hicks  sought  to  recover  possession  of  the  child,  Ida. 

Hicks  in  his  application  for  the  writ,  sworn  to  May  2,  1874,  stated 
that  he  was  lawfully  married  to  Amanda  J.  Hicks  about  the  18th 
day  of  October,  1862,  who  was  then  and  had  been  since  that  date 
his  lawful  wife,  and  that  there  was  born  to  them  as  issue  of  said 
marriage,  on  or  about  the  12th  day  of  January,  1864,  a  female  child, 
then  living,  to  wit,  Ida  Bell  Hicks,  aged  10  years ;  that  said  child  was 
then  in  the  custody  of  said  Amanda  J.  Hicks,  her  mother,  in  Junction 
City,  Kans.,  at  a  house  now  occupied  by  one  Mary  J.  Becker,  in  Junc- 
tion City,  Kans.,  and  that  the  mother  was  a  frequent  visitor  at  houses 
of  bad  repute  in  said  city,  called  houses  of  prostitution,  and  was  an 
unfit  person  to  have  the  care,  education,  and  control  of  said  child ; 
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wherefore  he  prayed  for  the  writ  of  habeas  corpus  directed  to  said 
Amanda  J.  Hicks  to  have  the  body  of  said  Ida  Bell  Hicks  before 
said  judge,  etc. 

Claimant  filed  an  affidavit  for  continuance,  therein  alleging  that  she 
and  said  Hicks  were  never  lawfully  or  in  any  way  intermarried,  and 
they  were  not  then,  nor  ever  were,  husband  and  wife ;  and  that  said 
"Ida  Bell  Hicks,"  so  called  by  Hicks,  was  not  his  child,  but  the 
child  of  William  Fleming  and  affiant,  who  were  lawfully  married 
on  or  about  the  1st  of  March,  1861. 

The  issue  was  never  settled  by  the  court,  as  claimed  by  appellant, 
but  the  application  for  the  writ  was  withdrawn  by  Hicks  on  July  6, 
1874,  to  which  time  the  hearing  on  the  application  for  a  writ  of 
habeas  corpus  had  been  continued,  and  the  case  was  dismissed. 

Hicks  in  his  examination  before  a  special  examiner  testified  that 
when  claimant  came  into  court  and  swore  that  she  had  never  been 
legally  married  to  him  he  let  the  matter  drop  on  that,  and  she  mar- 
ried again,  and  so  did  he.  He  also  said  that  there  was  a  ceremonial 
marriage  between  them,  but  there  was  no  record  of  it  made,  and  he 
Lad  nothing  to  show  their  marriage,  and  he  could  not  prove  it,  and 
concluded  to  let  the  matter  drop.  Hicks  said  he  married  her  irnder 
the  name  of  Jennie  Fair,  when  she  was  said  to  be  about  16  years  old, 
and  never  knew  or  heard  that  she  had  been  married  to  any  other 
person  until  she  came  into  court  and  so  swore,  and  he  doubted  the 
statement  that  she  was  ever  married  to  Fleming  or  any  other  man 
prior  to  his  ceremonial  marriage  to  her ;  that  he  considered  his  mar- 
riage to  her  "  legitimate  "  and  he  "  was  faithful  to  her  to  the  last,'* 
but  when  she  "  came  into  court  and  swore  that  their  child  was  illegiti- 
mate," and  he  could  not  prove  the  contrary,  "  he  just  had  to  let  the 
matter  drop." 

Claimant  is  shown  by  her  own  testimony  to  be  utterly  unreliable, 
and  her  moral  character  while  living  in  Kansas  was  bad — in  fact, 
she  was  living  in  adultery  with  soldier  prior  to  her  marriage  to  him — 
and  said  marriage  was  the  result  of  claimant  and  soldier  being  ar- 
rested for  cohabiting  together  without  being  married. 

Soldier's  wife  secured  a  divorce  from  him  on  the  ground  of  adul- 
tery committed  by  him  with  this  claimant. 

The  evidence  conclusively  shows,  and  claimant  admits,  that  she 
and  Hicks  had  lived  together  for  12  years,  and  from  about  the  time 
she  first  met  him  in  Springfield,  Mo.,  in  1862,  to  the  time  of  their 
separation  at  Junction  City,  Kans.,  in  1874,  demeaning  themselves 
as  married  people,  and  were  so  recognized  and  accepted  by  their 
neighbors,  acquaintances,  friends,  and  the  relatives  of  both,  and  the 
child  Ida  was  uniformly  recognized  as,  and  believed  to  be,  their  legiti- 
mate child  until  claimant  made  the  affidavit  in  said  habeas  corpus 
proceeding.    Furthermore,  said  Hicks  positively  swears  that  he  was 
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married  to  claimant  by  a  magistrate  or  a  man  who  claimed  to  be  a 
magistrate,  but  without  license,  as,  he  says,  "  there  was  no  license  in 
Missouri  in  those  days."  Hicks  was  a  soldier  at  the  time  of  the  mar- 
riage connected  with  the  Government  telegraph  corps  as  a  teleg- 
rapher. Claimant  admits  that  she  represented  herself  to  her  father 
and  family  as  the  wife  of  Hicks  and  to  all  other  persons  up  to  their 
separation. 

It  is  not  necessary  to  consider  the  authorities  cited  by  the  attorney, 
as  they  have  to  do  with  presumptive  marriages,  for  the  reason  that 
in  this  case  an  actual  ceremonial  marriage  between  Hicks  and  claim- 
ant has  been  clearly  proved. 

It  is  true  that  a  typewritten  affidavit,  apparently  bearing  the  sig- 
nature of  Hicks  thereto,  was  filed  November  10,  1910,  to  reopen  the 
claim,  wherein  he  is  made  to  say  that  he  "  was  never  married  in  any 
way,  form,  or  shape  at  any  time  or  at  all  to  said  Jennie  Meador," 
that  soon  after  having  been  introduced  to  her  he  commenced  living 
with  her  and  they  lived  together  for  about  twelve  years  at  various 
places  in  Missouri  and  Kansas,  and  went  under  the  name  of  Mr.  and 
Mrs.  Wallace  W.  Hicks,  but  they  had  no  contract  or  agreement  of 
marriage  and  never  were  married  in  any  sense  of  the  word. 

This  affidavit  executed  in  Geary  County,  Kans.,  bears  every  evi- 
dence of  having  been  prepared  by  claimant's  attorney  in  California. 
It  is  typewritten  on  the  same  kind  and  style  of  paper  and  written 
apparently  by  the  same  typewriting  machine  used  in  the  preparation 
of  said  attorney's  briefs  and  the  affidavit  of  claimant  filed  at  the 
same  time  and  executed  in  Texas,  and  the  language  employed  is 
manifestly  the  language  of  the  attorney  and  not  the  language  of  the 
supposed  witness. 

This  affidavit  can  not  be  accepted  to  contradict  the  sworn  state- 
ments made  by  said  Hicks  before  a  special  examiner  on  two  occa- 
sions, over  three  years  before,  and  his  sworn  application  for  a  writ 
of  habeas  corpus  in  1874. 

Besides,  when  his  testimony  was  taken  on  special  examination  in 
August,  1907,  he  was  73  years  old  and  a  paralytic  confined  to  his 
chair  and  scarcely  able  to  talk  sufficiently  plain  to  be  understood,  and 
the  examiner  spent  considerable  time  with  him,  giving  him  time  and 
opportunity  to  think  the  matter  over  and  to  refresh  his  memory  as 
to  his  marriage  to  and  relations  with  the  claimant,  and  it  is  believed 
his  statements  then  made  are  the  most  reliable;  and  they  are  cor- 
roborated in  all  essential  details  by  claimant  and  the  circumstances 
in  the  case,  and  it  is  not  believed  that  a  statement  prepared  by  an 
attorney  not  representing  his  voluntary  statements  made  to  said 
attorney,  but  signed  by  him  at  the  age  of  76  years,  should  be,  under 
all  the  circumstances,  seriously  considered. 
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It  is  not  deemed  necessary  to  review  the  voluminous  testimony 
filed  in  the  claim  in  detail  in  this  opinion,  but  after  carefully  consid- 
ering the  same  from  every  view  point  the  department  considers  that 
the  following  facts  have  been  fully  and  completely  established,  viz : 

1.  That  the  alleged  first  husband,  William  Fleming,  died  in  the 
fall  of  1862,  prior  to  claimant's  acquaintance  with  said  Wallace  W. 
Hicks,  as  claimant  well  knew  or  had  good  reason  to  believe. 

2.  That  said  claimant  and  said  Wallace  W.  Hicks  were  lawfully 
married  by  a  ceremony  subsequent  to  the  death  of  said  Fleming,  and 
that  they  each  thereafter  lived  and  cohabited  together  as  husband 
and  wife,  believing  themselves  to  be  such,  up  to  the  time  said  claimant 
deserted  her  said  husband  Hicks,  and  commenced  to  live  in  adultery 
with  said  soldier,  John  P.  Meador. 

3.  That  said  child,  Ida  Bell,  was  the  legitimate  child  of  said  Jennie 
and  Walter  W.  Hicks,  and 

4.  That  claimant's  pretended  marriage  to  said  John  P.  Meador, 
the  soldier,  after  their  arrest  for  unlawfully  cohabiting  together,  was 
bigamous,  null,  and  void. 

It  may  be  remarked  in  passing  that  no  child  was  born  to  claimant 
and  Meador,  as  it  is  clear  that  the  alleged  child,  Pearl,  was  not  bom 
in  Junction  City,  Kans.,  as  claimed,  and  was  not  the  child  of  claim- 
ant ;  and  from  the  fact  that  said  Meador  left  claimant  and  for  the 
last  fifteen  years  of  his  life  never  lived  nor  corresponded  with  her 
it  may  be  inferred  that  he  knew  he  was  not  legally  married  to  her. 

For  the  foregoing  reasons  the  action  of  the  bureau  is  affirmed. 


DBCREES-DECREE  ANNULIjING  MVORCK-COIjIjUSION'-IIjLINOIS 

DECREE. 

Matilda  J.  Glass  (as  widow). 

Claimant  being  the  divorced  wife  of  the  soldier  in  question,  procured  an  annul- 
ment of  the  divorce  decree  in  Illinois  through  collusion  with  the  soldier's 
sister,  the  beneficiary  under  his  will.  Si^ecial  examination  developed  that 
material  facts  were  kept  from  the  court  in  the  suit  for  annulling  the  divorce 
decree,  and  the  department  declines  to  accept  said  decree  as  valid  or  binding 
upon  it. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

Febmary  28,  1911. 

Matilda  J.,  as  alleged  widow  of  William  D.  Glass,  formerly  lieu- 
tenant-colonel, Sixth  Illinois  Cavalry,  filed  her  application  under 
the  general  law  on  October  25,  1909,  claim  being  rejected  September 
19,  1910,  on  the  ground  that  the  parties  were  regularly  divorced  Sep- 
tember 25, 1907;  that  the  decree  of  divorce  had  not  been  impeached  in 
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subsequent  proceedings  and  claimant  was  not  therefore  the  widow  of 
the  officer  and  was  without  title  as  such  widow.  An  appeal  was 
entered  October  1,  1910,  based  on  the  contention  that  the  divorce 
decree  had  been  set  aside  by  the  same  court  which  granted  it,  claimant 
therefore  being  restored  to  her  status  as  the  widow  of  the  officer  in 
question. 

The  soldier  procured  a  divorce  from  the  claimant  in  September,- 
1907,  in  the  circuit  court  of  Williamson  County,  State  of  Illinois, 
constructive  notice  being  resorted  to,  as  soldier  claimed  he  did  not 
know  the  residence  of  his  wife.  Claimant  had  actual  knowledge  that 
a  divorce  had  been  granted  her  husband  within  two  months  after  said 
divorce  had  been  entered.  Soldier  died  August  8,  1909,  nearly  two 
years  after  the  divorce  was  granted.  No  steps  were  taken  to  set  aside 
said  decree  of  court  until  after  the  soldier's  death. 

Claimant  admitted  that  during  their  separation  she  intimated  to 
her  husband  that  she  would  not  contest  divorce  proceedings  on  his 
part,  provided  he  would  yield  to  certain  conditions  imposed  by  her 
to  the  effect  that  he  would  maintain  and  support  her  after  the  divorce 
was  granted.  She  also  admitted  that  she  was  not  anxious  that  her 
husband  should  be  particularly  informed  as  to  her  whereabouts  only 
when  she  desired  it  for  her  own  personal  ends. 

The  soldier,  by  will,  left  all  his  property  to  his  sister,  Nancy  E. 
Green.  Nancy  E.  Green  was  named  defendant  in  the  proceedings 
to  set  aside  the  decree  of  divorce. 

The  record  shows  that  the  object  of  claimant  was  not  to  obtain 
possession  of  the  soldier's  property,  as  she  stated  that  she  did  not 
expect  to  claim  any  of  his  property  if  the  decree  was  set  aside;  that 
her  object  was  to  obtain  a  pension. 

The  evidence  taken  on  special  examination  showed  that  the  claim- 
ant and  the  defendant,  Mrs.  Green,  in  the  annulment  proceedings 
were  not  entirely  frank  in  their  answers  to  questions  propounded. 

It  is  clearly  deducible  from  the  evidence,  however,  that  there  was 
an  understanding  between  these  two  parties  that  the  defendant. 
Green,  would  do  nothing  whatever  to  the  detriment  of  the  assertions 
of  the  claimant,  provided  she  (the  plaintiff)  would  waive  all  claims 
to  any  and  all  property  left  by  the  soldier. 

No  appearance  was  made  by  the  defendant  either  in  person  or  by 
attorney,  but  it  appears  that  just  one  week  after  the  order  entered 
vacating  the  decree  of  divorce  this  claimant  executed  a  quitclaim 
deed  to  the  real  estate  which  passed  to  the  soldier's  sister  by  his  will, 
the  consideration  therefor  being  $1. 

Collusion  between  claimant  and  Mrs.  Green  is  clearly  shown  by 
correspondence  surrendered  to  the  special  examiner  by  the  latter, 
written  by  her  counsel. 
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On  September  20,  1909,  Rufus  Neely,  Mrs.  Green's  attorney, 
addressed  the  following  letter  to  V.  M.  Foley : 

Your  letter  of  the  17th  Instant  Is  received.  I  have  met  the  woman  who  claims 
to  be  the  widow  of  Olonel  Glasa  I  think  she  seeks  to  set  aside  the  decree  for 
divorce  in  order  that  she  may  get  a  pension  as  his  widow.  She  tells  me  that  she 
has  no  intention  of  contesting  the  property  rights  of  his  sister  under  the  law. 
However,  we  will  look  after  the  matter  closely  in  the  interest  of  Mrs.  Green. 

On  the  30th  of  the  same  month  he  wrote  Mrs.  Green  as  follows: 

I  would  like  for  you,  when  you  come  to  Marion,  Saturday,  to  bring  with  you 
all  of  the  pension  papers  and  other  papers  left  in  your  hands  by  your  brother. 
Captain  Glass. 

On  October  9,  1909,  he  wrote  Mrs.  Green  as  follows: 

Mrs.  Glass  is  over  to-day  and  has  executed  another  deed  in  conformity  with 
our  agreement.  This  deed  is  all  right  and  is  executed  by  her  after  the  court 
has  set  aside  the  decree  for  divorce,  and  while  she  has  full  power  and  authority 
to  convey  her  interest  in  the  real  estate  and  personal  property  of  her  former 
husband,  I  am  holding  this  deed  and  will  send  the  same  to  you  when  this 
whole  matter  is  concluded.  Mrs.  Glass  will  see  you  in  a  day  or  two  in  refer- 
ence to  the  pension  papers  of  Colonel  Glass.  I  wish  you  would  turn  all  of 
these  papers  of  every  kind  over  to  her,  because  I  think  we  ought  to  advance 
her  interests  along  this  line  as  far  as  we  can,  in  view  of  our  agreement.  Whoi 
Mrs.  Glass  returns  to  Marion  with  these  papers,  I  will  then  have  her  authority 
to  mail  her  deed  to  you,  which  I  can  assure  you  is  all  right  in  every  way. 

On  October  13,  1909,  he  wrote  her  the  following: 

I  am  sending  you  herewith  the  deed  executed  to  you  by  Mrs.  Matilda  J. 
Glass.  I  also  understand  that  Colonel  Glass  executed  a  deed  to  some  other 
parties  in  Creal  Springs  of  certain  property  there  which  Mrs.  Glass  did  not  sign 
and  which,  in  view  of  the  action  of  the  court  in  annulling  the  divorce  decree 
between  her  and  Colonel  Glass,  Mrs.  Glass  ought  to  Join  or  execute  independ^it 
deeds.  If  these  parties  will  come  up  to  my  office,  I  will  prepare  and  forward 
to  3ilrs.  Glass  proper  deeds,  which  she  promises  to  execute. 

I  am  also  sending  you  herewith  a  copy  of  letters  testamentary,  which  yon 
will  need,  particularly  in  case  Colonel  Glass  left  any  money  in  the  bank.  These 
letters  will  authorize  you  to  take  full  charge  of  the  estate  of  your  brother.  I 
have  not  asked  the  clerk  whether  you  have  paid  the  costs  or  not,  but  if  you  have 
not,  I  will  have  him  submit  his  bill  of  costs  and  you  can  settle  by  check.  You 
may  also  remit  the  amount  of  our  attorneys*  fee,  $25,  at  your  convenience. 

This,  it  seems,  is  conclusive  evidence  that  there  was  collusion  be- 
tween claimant  and  Mrs.  Green,  the  defendant  in  the  suit  to  set  aside 
the  decree  of  divorce. 

The  letter  to  Mrs.  Green  of  October  9  shows  that  Mrs.  Glass  had 
executed  a  deed  prior  to  the  rendering  of  the  decree  of  nullity  and 
that  they  had  an  agreement  by  which  Mrs.  Green  was  not  to  defend 
the  suit,  and  this  was  a  fraud  on  the  court. 

Claimant  admits  that  she  never  received  any  value,  save  as  herein- 
before mentioned,  for  the  execution  of  said  quit-claim  deed. 
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The  transcript  of  the  evidence  before  the  master  in  chancery  shows 
that  Nancy  E.  Green  was  named  as  defendant  in  order  that  the  court 
might  obtain  jurisdiction  over  the  subject-matter,  the  plaintiff  in  the 
original  decree  being  dead.  It  transpired,  however,  that  the  object 
of  claimant  herein  was  not  to  obtain  possession  of  the  officer's  prop- 
erty, as  shown  by  the  following  testimony  given  before  the  master: 

By  claimant's  attorney : 

Q.  You  may  state  Mrs.  Glass,  if  you  expect,  if  the  decree  Is  set  aside,  to 
claim  any  of  the  property  which  would  belong  to  you  by  virtue  of  being  his 
widow? 

A.  No. 

The  master  in  chancery  asked : 

Q.  If  you  don't  intend  to  claim  any  of  his  property,  why  are  you  trying 
to  set  aside  his  decree? 
A.  To  obtain  a  pension. 
Q.  Was  he  an  old  soldier? 
A.  Tes,  sir. 
Q.  That  is  all. 

There  were  certain  indicia  of  collusion  between  the  claimant  and 
Mrs.  Green,  and  a  special  examination  was  ordered  by  the  bureau  to 
investigate  this  phase  of  the  matter,  and  the  following  facts  were 
adduced : 

These  parties  having  been  regularly  married  October  14,  1869, 
appear  to  have  lived  together  as  husband  and  wife  until,  say,  about 
the  year  1900,  when  they  mutually  separated,  the  wife  leaving  her 
husband's  abode.  The  claimant  gives  a  number  of  reasons  for  this 
separation,  but  it  is  easily  gathered  both  from  the  claimant's  own  tes- 
timony and  that  of  other  deponents  that  it  was  a  plain  case  of  incom- 
patibility of  temper.  They  remained  apart  for  a  year  or  two  then 
came  together  again  for  a  year  or  two,  and  finally  separated,  this 
time,  apparently  for  good,  in  August,  1905.  There  is  some  little  tes- 
timony that  one  of  the  principal  causes  which  led  up  to  this  final 
separation  was  Dowieism. 

In  a  letter  to  claimant  by  the  officer  a  short  time  after  the  divorce 
was  granted  it  seems  that  the  reason  that  claimant  left  the  officer  was 
on  account  of  her  relations  with  one  Taylor,  who  appears  to  have 
been  a  Dowieite,  and  claimant  testified  before  a  special  examiner  that 
soon  after  she  had  left  her  husband  she  consulted  Taylor  and  another, 
and  they  advised  her  not  to  return  to  him.  It  also  appears  from  her 
testimony  most  of  the  time  after  her  desertion  of  her  husband  she 
spent  in  Chicago,  111.,  and  a  letter  written  by  the  officer  to  his  brother 
shortly  aif ter  the  decree  of  divorce  was  granted  asking  him  to  ascer- 
tain her  post-office  address,  if  possible,  was  forwarded  to  her  at  Chi- 
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cage,  and  she  answered  from  there,  and  had  lived  there  continuously 
from  that  time  until  after  soldier's  death. 

Mrs.  Green  stated  when  questioned  as  to  this  point  as  to  what  her 
lawyer  told  her  to  do  as  to  defending  the  suit : 

I  don't  know.  I  gave  him  my  case,  and  so  I  don't  know  what  he  did.  My 
lawyer  gave  me  some  writing,  and  claimant  made  the  property  good  to  me  by 
deed.  But  I  don't  know  whether  this  was  for  the  purpose  of  keeping  me  from 
going  into  the  case  or  not.  She  told  me  she  would  make  good  to  me  the  sol- 
dier's property  left  to  me  by  the  soldier,  and  my  lawyer  gave  me  the  papers  I 
win  show  you,  and  that's  all  I  know  about  it 

Q.  Did  you  know  that  you  could  have  kept  her  from  having  the  divorce 
annulled? 

A.  I  don't  know  one  way  or  the  other.    I  didn't  want  trouble. 

If  the  claimant  was  to  make  good  to  you  all  the  property  left  by  the  soldier, 
what  was  the  object  in  getting  the  divorce  annulled? 

A.  I  suppose  it  was  in  order  that  she  would  get  a  pension.  I  don*t  know, 
but  that's  all  I  could  see  in  it. 

This  deponent  in  her  further  cross-examination  admitted  that  if 
claimant  could  get  the  divorce  decree  set  aside  she  thought  she  could 
get  a  pension.  When  asked  if  the  claimant  was  afraid  that  deponent 
would  keep  her  from  having  the  divorce  annulled,  she  said :  "  Well,  I 
don't  know  about  that,"  going  on  to  state  that  her  brother  thought 
that  the  claimant  had  no  case,  it  being  inferentially  deduced  from 
this  deponent's  further  statements  that  her  brother's  conclusion  was 
that  she  might  have  a  case  provided  his  sister  kept  her  mouth  shut 

There  is  no  question  in  the  mind  of  the  department  but  there  was 
deliberate  and  intentional  collusion  between  the  claimant  and  the 
soldier's  sister,  to  the  end  that  if  the  claimant  would  put  herself  in 
a  position  so  she  could  not  claim  any  of  the  soldier's  property,  but 
leave  it  in  the  peaceable  and  undisturbed  possession  of  the  bene- 
ficiary under  the  will,  then  said  beneficiary,  the  soldier's  sister,  and  i 
the  defendant  in  claimant's  suit  for  an  annulment  of  the  divorce  de-  ' 
cree,  would  keep  her  mouth  closed,  make  no  defense  to  what  proved 
to  be  a  nominal  suit,  and  withhold  testimony  which  it  lay  in  her 
power  to  either  give  or  produce  damaging  to  claimant's  suit  for 
annulment  of  the  divorce  decree.  The  department  will  not  undertake 
to  even  surmise  as  to  what  might  have  happened  had  there  been  no 
such  collusion,  but  it  does  state  that  enough  collusion  existed  to  cast 
grave  doubts  upon  the  validity  of  the  judgment  of  the  court  annul- 
ling the  divorce  decree.  It  was  fraud.  Not  constructive,  but  actual 
fraud,  and  enough  so  to  warrant  this  department  in  stating  that  it 
would  not  consider  itself  bound  by  the  last  judgment  of  this  court, 
even  though  it  had  no  other  ground  on  which  to  stand. 

The  department  has  heretofore  laid  down  its  rule,  clearly  and  ex- 
plicitly, as  to  what  effect  it  will  give  a  divorce  decree  in  a  pension 
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claim.    In  its  decision  in  the  case  of  Melissa  Boyd  (14  P.  D.,  279), 
promulgated  December  11,  1903,  the  department  said: 

It  will  hold  a  decree  of  divorce  conclusive  In  the  administration  of  pension 
affairs  when  such  decree  shows  upon  its  face  necessary  jurisdiction,  and  the 
record  recites  the  jurisdictional  facts  on  which  such  decree  is  based ;  reserving 
to  itself,  however,  the  right  to  inquire  into  any  and  all  facts  which  may  show  or 
tend  to  show  that  fraud  was  perpetrated  upon  the  court  by  any  party  to  the 
decree,  for  the  purpose,  directly  or  indirectly,  of  pensionable  rights. 

In  the  adjudication  of  the  Boyd  case  there  was  good  proof  that 
claimant  had  not  been  a  resident  of  the  State  in  which  she  procured 
her  divorce  for  a  full  year,  which  was  a  statutory  necessity  before  she 
could  file  her  petition  for  divorce;  and  the  bureau  held  the  divorce 
decree  void,  and  although  she  afterwards  remarried  the  soldier  Boyd, 
she  was  not  his  widow  and  was  therefore  without  title  to  pension. 
Acting  upon  the  rule  laid  down,  the  department,  in  considering  the 
appeal  filed  in  the  case,  reversed  the  holding  of  the  bureau. 

On  January  15,  1904,  the  rule  was  followed  in  the  case  of  Hannah 
A.  Rumsey  (14  P.  D.,  290).  In  this  case  the  claimant  while  widow 
of  Rumsey,  married  one  Holly,  in  1881,  and  in  1902  she  obtained  a 
decree  of  annulment  of  said  marriage  on  the  ground  that  Holly  was 
insane  when  he  married  her.  The  decree  of  the  court  was  to  the  effect 
that  no  marriage  contract  or  marital  relation  ever  existed  between 
these  two  parties,  and  the  plaintiff  was  rehabilitated  in  her  status  as 
the  widow  of  Rumsey.  She  had  once  been  a  pensioner  as  his  widow, 
but  was  denied  title  under  her  application  for  restoration  on  the 
ground  that  the  bureau  did  not  Hblieve  from  the  evidence  in  the  case 
that  Holly  was  insane  when  he  married  claimant;  and  therefore  it 
would  not  respect  the  decree  annulling  her  marriage  with  Holly.  The 
department  reversed  the  holding  of  the  bureau  on  appeal,  resting  on 
the  rule  laid  down  in  the  Boyd  case.  It  further  stated  as  to  a  decree 
of  divorce  and  a  decree  of  nullity : 

And  what  is  true  regarding  a  decree  of  divorce  as  has  just  been  stated,  is 
equally  true  of  a  decree  of  nullity,  which  bears  a  strong  resemblance  in  its  basic 
principles  to  a  divorce  decree ;  though  in  one  respect  the  decree  of  nullity  is  far 
more  reaching  in  its  effect  than  a  decree  of  divorce;  for  a  decree  of  nullity 
restores  a  party  to  his  or  her  original  status,  the  same  as  if  no  marriage  had 
ever  taken  place,  while  a  decree  of  divorce  simply  severs  the  marriage  relation, 
and  may  not  affect  In  many  Instances,  past  acts. 

In  announcing  its  position  regarding  decrees  of  nullity  the  depart- 
ment said  in  the  same  decision : 

A  valid  decree  of  nullity  or  a  valid  decree  of  divorce  is  as  legally  binding  and 
conclusive  as  is  a  valid  marriage,  and  is  entitled  to  an  equal  degree  of  respect. 
If  by  virtue  of  a  valid  decree  of  nullity  one  establishes  a  pensionable  status,  that 
status  is  Just  as  unassailable  and  legal  as  it  would  have  been  had  the  annulled 
marriage  never  taken  place. 
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These  somewhat  lengthy  statements  have  been  introduced  in  order 
to  emphasize  the  fact  that  the  rule  applies  to  divorce  decrees  and  to 
decrees  of  nullity;  that  is,  to  decrees  operating  to  dissolve  the  marital 
relation  and  to  decrees  rendering  the  marriage  relation  null  and  void 
from  its  commencement.    The  rule  does  not  extend  to  other  decrees. 

The  effect  of  a  judgment  which  undertakes  to  set  aside  a  divorce 
decree,  rendering  such  a  decree  null,  void,  and  inoperative,  is  widely 
different  in  its  scope  from  the  decrees  heretofore  mentioned.  It 
creates  just  the  opposite  domestic  relation  from  that  of  a  decree  of 
divorce  or  a  decree  of  nullity.  In  pension  cases,  so  far  as  widow's 
claims  are  concerned,  a  divorce  decree  would,  generally  speaking,  cut 
off  the  right  of  the  one-time  wife  to  a  title  to  pension,  for  at  the 
soldier's  death  she  would  not  be  his  widow ;  and  the  same  is  true  as 
to  a  decree  of  nullity.  But  if  a  decree  of  divorce  between  a  soldier 
and  his  wife  were  rendered  null  and  void  it  would  have  just  the 
opposite  effect  and  would  give,  generally  speaking,  the  wife  a  widow's 
status.  It  is  thus  seen  that  the  effect  of  a  judgment  rendered  by  a 
court  even  of  competent  jurisdiction,  setting  aside  and  rendering  null 
and  void  a  decree  of  divorce,  is  so  far-reaching  and  its  scope  and 
mission  so  widely  different  that  the  rule  laid  down  in  the  Boyd  case 
would  not  as  a  matter  of  course  necessarily  apply.  Appeals  based  on 
a  status  created  by  the  annulment  of  a  divorce  decree,  and  especially 
those  where  the  annulment  of  the  divorce  decree  has  been  procured 
after  the  death  of  the  soldier,  have  become  more  frequent  since  the 
promulgation  of  the  decision  in  the  Boyd  case,  and  it  appears  to  be 
necessary  to  settle  the  force  of  suclf  decrees  so  far  as  they  may  occur 
in  pension  claims  and  are  set  up  in  order  to  give  title  to  pensions. 

The  right  of  one  of  the  parties  to  a  divorce  decree  to  open  up  such 
decree  with  a  view  of  vacating  it  on  the  ground  of  lack  of  jurisdic- 
tion of  the  court,  the  vacating  proceeding  being  brought  in  said  court, 
seems  to  be  unquestionable,  even  though  one  of  the  parties  thereto 
is  dead.  Some  courts  where  no  statute  governs  will  not  entertain  a 
motion  to  reopen  a  divorce  decree  after  the  death  of  one  of  the 
parties,  although  their  right  so  to  do  seems  to  be  unquestioned  by 
common-law  procedure.  Other  courts  appear  to  do  so  willingly  or 
unwillingly  only  when  property  rights  are  at  stake,  while  others 
appear  to  entertain  such  attempt  on  the  slightest  provocation,  assum- 
ing, as  they  have  in  certain  cases,  as  it  appears  to  the  department, 
most  unwarrantable  and  impossible  jurisdiction.  Various  phases  of 
this  subject  are  matters  of  statutory  limitation  in  some  of  the  States, 
and  thus  the  department  is  constantly  confronted,  in  its  endeavor  to 
follow  the  procedure  of  different  jurisdictions,  with  paradoxical  and 
anomalous  conditions,  situations,  and  precedents.  This  condition  is 
so  well  known  as  not  to  require  citations. 
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A  soldier  is  granted  title  to  pension  by  reason  of  his  services  to 
his  country,  while  his  wife,  when  she  becomes  his  widow,  is  granted 
title  because  of  the  domestic  relation  once  existing  between  the 
soldier  and  herself,  the  Government  recognizing  that  inasmuch  as  it. 
had  bestowed  its  gratuity  on  the  soldier,  so  should  that  gratuity  be 
continued  after  his  death  to  the  one  who  held  the  closest  domestic 
relation  possible  to  him  during  his  life  and  up  to  his  death.  There 
is  no  escaping,  however,  a  certain  morale  in  this  phase  of  the  pension 
legislation,  which  is  plainly  and  unmistakably  shown  in  the  terms  of 
the  act  of  August  7,  1882,  whereby  a  widow's  title  is  forfeited  if  she 
so  conduct  herself  as  to  bring  reproach  and  disrespect  upon  her 
former  marital  relation.  And  again,  in  the  act  of  February  28,  1903, 
whereby  the  widow  of  a  soldier  having  been  pensioned,  but  her  pen- 
sion having  ceased  by  reason  of  her  remarriage,  may  be  restored  to 
the  rolls,  after  being  divorced  from  her  second  husband,  if  such  di- 
vorce decree  was  not  based  upon  her  fault. 

But  little  can  be  said  in  equity  of  the  one  who  had  her  status  as  a 
wife  destroyed  by  law,  and  in  which  status  she  knowingly  and  will- 
ingly acquiesced  up  to  the  time  of  the  soldier's  death,  but,  then,  when 
the  soldier  is  dead  and  can  neither  deny  or  affirm,  seeks  the  aid  of  an 
equity  court,  often  upon  some  slight  or  doubtful  technicality,  to  re- 
establish herself  in  her  status  as  the  wife  of  the  soldier,  nunc  pro  tunc, 
thus  making  herself  his  widow,  solely  for  the  purpose  of  obtaining  a 
gratuity  of  the  Government  granted  to  thos^  who  are  the  widows  of 
soldiers.  In  other  words,  she  has  been  willing  to  escape  the  duties 
and  responsibilities  of  a  wife  during  the  later  life  of  the  soldier,  but 
after  his  death  seeks  to  be  restored  to  a  wife's  status  minus  its 
duties  and  responsibilities.  She  is  willing  to  have  a  widow's  status 
created  for  her  after  her  husband  is  dead,  solely  for  pensionable 
purposes. 

The  situation  does  not  appeal  to  the  department's  sense  of  justice, 
or  to  its  ideas  of  the  eternal  fitness  of  things,  or  to  the  general  spirit 
of  pension  legislation. 

After  mature  deliberation  the  department  announces  that  it  is  not 
of  necessity  conclusively  bound  in  law,  nor  in  good  conscience,  by  the 
annulment  of  a  divorce  decree,  all  of  the  proceedings  looking  toward 
such  an  annulment  having  been  taken  after  the  death  of  one  of  the 
parties  and  long  after  knowledge  had  been  brought  home  to  the 
other  party  that  a  divorce  had  been  granted  and  in  which  such  party 
had  acquiesced  intentionally  waiting  for  the  other  party's  death 
before  commencing  proceedings  to  annul  the  decree.  The  one  who 
would  be  affected  by  such  a  judgment  and  against  whom  the  court 
must  enforce  its  decree  is  dead,  is  not  in  esse,  and  there  is  no  one  ex- 
isting against  whom  the  decree  can  primarily  act.  Such  a  decree 
does  not  restore  the  marital  status,  for  when  one  of  the  parties  thera- 
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to  died  it  was  beyond  resuscitation.  Any  other  conclusion  would  be 
reductio  ad  absurdum. 

There  is  still  another  cogent  reason  why  the  department  does  not 
consider  itself  of  necessity  bound  by  the  decree  in  question.  It 
has  already  concluded  that  there  was  collusion  between  this  claimant 
and  the  soldier's  sister,  who  was  the  nominal  defendant  in  the  suit 
to  annul  the  divorce  decree,  to  the  effect  that  if  Mrs.  Green,  the  bene- 
jBciary  under  the  soldier's  will,  would  refrain  from  making  any 
defense,  then  the  claimant  would  waive  her  right  to  all  of  the  soldier's 
property.  It  has  already  been  shown  that  Mrs.  Green  did  not  defend 
the  suit,  wholly  for  the  purpose  of  allowing  this  claimant  to  get  the 
decree  of  divorce  annulled,  thereby  establishing  her  status  as  the 
widow  of  the  soldier,  solely  and  only  for  the  purpose  of  establish- 
ing in  herself  a  pensionable  title.  Mrs.  Green  so  states  the  fact  to  be, 
and  the  claimant  frankly  admits  that  she  had  no  other  object  in  view 
in  her  endeavor  to  upset  the  divorce  decree.  The  claimant's  posi- 
tion in  this  matter  is  a  matter  of  record  in  her  suit. 

In  summing  up  the  facts  and  law  in  this  case  the  department  finds 
that  there  was  collusion  between  the  claimant  and  her  sister-in-law 
in  obtaining  the  decree  annulling  the  divorce  decree;  and  if  the  facts 
brought  out  at  special  examination,  as  testified  to  by  claimant  and  her 
sister-in-law,  had  been  before  the  court  there  is  reason  to  believe  that 
its  decree  would  not  have  been  as  it  was.  It  was  certainly  fraud  to 
have  concealed  these  material  facts  from  the  court,  and  under  such 
a  state  of  facts  this  department  declines  to  accept  as  binding  a  decree 
procured  through  collusion  and  fraud  and  rendered  in  violation  of  a 
basis  principle  in  equity. 

The  action  appealed  from  is  therefore  affirmed. 


MARRIAOX^-TOID  MARRIAGB-TOWA. 

EsiLViA  Austin  (widow). 

The  evidence  satisfactorily  demonstrates  that  the  claimant's  marriage  with 
one  Grandon,  in  1870,  in  the  State  of  Iowa,  was  void,  ab  initio,  for  the  reason 
he  then  had  a  living  and  undivorced  wife.  Under  such  circumstances  no 
divorce  from  Grandon  was  necessary,  and  she  had  full  lawful  capacity 
to  marry  the  soldier  herein  in  1877. 

IIcUl:  Claimant  was  the  lawful  wife  and  is  now  the  widow  of  the  soldier  in 
question. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions, 

February  2S,  1911. 

Esilvia.  as  alleged  widow  of  Benjamin  Austin,  formerly  a  private 
in  Company  K,  Seventh  Vermont  Volunteer  Infantry,  filed  her  ap- 
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plication  under  the  act  of  April  19,  1908,  on  September  29,  1909, 
claim  being  rejected  March  4,  1910,  on  the  ground  that  she  was  not 
the  widow  of  the  soldier  in  question,  inasmuch  as  the  evidence  fails 
to  show  that  her  former  marriage  to  Jefferson  B.  Grandon  was 
invalid,  and  she  never  having  been  divorced  from  him,  her  marriage 
to  the  soldier  was  void.  An  appeal  was  entered  October  24,  1910, 
it  being  therein  contended  that  the  action  taken  was  contrary  to  the 
law  and  facts. 

Soldier  enlisted  December  16,  1863,  was  honorably  discharged 
March  4, 1866,  and  died  September  3, 1909.  He  married  the  claimant 
by  ceremony  April  21,  1877,  and  they  lived  together  as  husband  and 
wife  until  the  date  of  his  death.  He  stated  in  his  marriage  circular 
that  he  had  never  been  previously  married,  and  that  this  claimant 
was  his  wife. 

It  appears  that  one  Martha  A.  filed  an  application  as  the  widow 
of  Jefferson  B.  Grandon  and  during  the  prosecution  of  her  claim 
this  claimant,  Esilvia,  was  interviewed  by  a  special  examiner  and 
she  deposed  to  the  following  effect : 

On  July  26,  1870,  she  married  one  Jefferson  Barnett  Grandon  by 
ceremony  in  the  town  of  Hampton,  State'of  Iowa,  and  she  produced 
her  marriage  certificate  as  evidence.  They  lived  together  about  two 
years,  when  he  departed  and  the  deponent  never  saw  him  thereafter. 
Once  before  he  had  left  her  for  six  weeks,  and  when  he  returned 
stated  he  had  been  out  West,  but  parties  told  her  that  he  took  the 
southern  train.  After  he  finally  went  away  he  wrote  several  times 
from  Michigan,  but  he  sent  her  no  money,  and  she  was  obliged  to 
work  for  her  living.  He  finally  wrote  her  a  letter  and  inclosed  her 
his  photograph  and  a  postage  stamp,  which  claimant  returned  to 
him,  as  they  were  of  no  financial  value.  He  replied  with  what  the 
claimant  calls  "a  sassy  letter,"  and  that  ended  the  correspondence. 
She  further  testified  that  she  never  obtained  a  divorce  from  him 
for  the  reason  she  had  good  cause  to  believe  he  was  a  married  man 
when  he  married  her.  This  belief  was  at  first  founded  upon  a  letter 
received  from  Grandon  by  his  parents,  some  four  months  prior  to 
her  marriage  with  him,  and  she  produced  this  letter,  the  following 
being  a  copy  made  by  the  special  examiner,  the  unimportant  parts 
of  the  letter  being  omitted  by  the  department : 

Craig  Station,  Mo.,  March  6,  1870, 
Deab  Father  and  Mother  :  I  now  seat  myself  to  write  a  few  lines  to  you  to 
let  you  no  how  I  am  getting  a  long.  I  am  not  very  well  at  present,  but  I 
hope  when  these  few  Unes  comes  to  hand  that  they  may  find  you  well.  ♦  ♦  ♦ 
I  am  a  working  for  a  man  by  the  name  of  Dosson  that  used  to  live  with  lA^e 
Hardon  in  Boon  County,  Ind.  ♦  ♦  ♦  i  lost  my  horse  this  winter.  My  wife 
ig  well  and  also  the  little  boy.  I  have  got  the  prittest  little  woman  you  ever 
saw  ♦  ♦  ♦  This  from  Jeff  B.  Grandon  to  Barnet  E.  Grandon.  Direct  to 
Jeff  B.  Grandon,  Craig  Station,  Missouria. 
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The  special  examiner  reported  that  the  paper  on  which  the  letter 
was  written  was  yellow  with  age,  the  handwriting  being  distinct  and 
legible.  When  questioned  as  to  how  she  obtained  this  letter  she 
replied  that  her  husband's  brother,  Isaac,  and  his  wife,  Louisa,  went 
to  visit  the  father  and  mother,  and  on  their  return  they  brought 
the  letter  and  gave  it  to  the  claimant.  She  probably  received  it 
within  two  years  after  her  mariage  to  Grandon.  She  taxed  her 
husband  with  it  and  he  denied  ever  having  been  married  before,  say- 
ing he  wrote  the  letter  as  a  joke.  She  evidently  believed  him  at  the 
time,  but  about  a  year  after  he  deserted  her  she  wrote  to  the  post- 
master at  Craig  Station,  Mo.,  but  received  no  reply.  She  had  no 
further  direct  proof  of  any  prior  marriage  on  the  part  of  her  husband 
and  never  heard  the  name  of  the  supposed  wife  or  little  boy.  She 
had  lived  in  the  family  of  her  husband's  father  and  was  acquainted 
'  with  her  husband  for  some  eight  or  ten  years  prior  to  their  mar- 
riage. He  was  away  during  a  considerable  part  of  the  time  she  lived 
with  the  family,  during  his  military  service  and  thereafter.  When 
asked  as  to  why  she  did  not  obtain  a  divorce  from  Grandon  she 
replied  that  inasmuch  as  he  had  a  living  and  undivorced  wife  when 
she  married  him,  she  knew  of  no  reason  for  obtaining  a  divorce. 

After  much  labor  Grandon's  brother,  Isaac,  and  his  wife,  Louisa, 
were  located  in  South  Dakota,  Isaac  deposing  to  the  following  effect : 
He  served  in  the  War  of  the  Rebellion  from  1862  to  1863,  and  shortly 
after  his  return  his  brother  Jefferson  enlisted,  and  after  his  discharge 
he  came  back  to  his  parent's  home  near  Hampton,  Iowa,  going  then 
into  Missouri.  This  date  was  probably  early  in  1866.  The  deponent 
says  his  brother  had  an  unfortunate  weakness  for  drink,  ran  the  de- 
ponent into  debt,  and  when  he  had  to  pay  didn't  keep  special  track 
of  his  brother  for  a  while.  While  he  was  in  Missouri  he  knows 
nothing  about  him  or  his  doings,  but  when  he  returned  to  Iowa  he 
recalls  that  a  fortune  teller  or  a  spiritualist  accused  him  of  being 
married  and  having  two  children;  upon  which  Jefferson  colored  up 
and  acted  as  though  there  was  some  truth  in  it.  Deponent  further 
states  that  some  time  afterwards  he  heard  that  Jeff  (his  brother)  had 
been  married  in  Missouri,  but  he  took  no  pains  to  find  out  the  exact 
truth.  He  could  recall  nothing  further  of  the  matter  until  told  of  the 
letter  his  brother  had  written  to  his  parents,  and  then  stated  that  his 
memory  having  been  refreshed  he  thought  he  recalled  the  circum- 
stance.   He  says : 

I  remember  of  hearing  in  some  way  that  he  had  a  wife  and  two  children  In 
Mip*ionri,  but  I  can't  tell  now  where  I  heard  it  or  anything  about  It.  My 
brother  never  told  me  about  it,  and  just  now  I  don't  remember  that  the  subject 
ever  came  up,  and  I  can't  give  you  any  additional  information.  The  Missouri 
marriage  I  can't  clear  up. 

The  deponent's  wife,  Louisa,  corroborated  her  husband's  testimony 
in  all  particulars,  save  she  did  not  recall  the  IgUer.    Qqqq|^ 
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A  son  of  the  above-named  parties  who  was  13  or  14  years  old  at  the 
time  claimant  and  Grandon  were  married,  stated  that  he  had  heard 
his  uncle  had  a  wife  in  Missouri,  and  about  1898,  he  met  a  woman  in 
Des  Moines,  Iowa,  who  said  she  had  met  this  Missouri  wife  or  had 
heard  about  hejr,  and  that  she  was  then  dead.    He  stated: 

Yes,  sir ;  my  recollection  is  clear  as  to  this  matter  about  Mrs.  Jackson  telling 
me  that  she  in  some  way  had  met  the  first  wife  of  my  Uncle  JefC  Grandon,  or 
knew  something  about  her. 

A  search  was  made  for  further  evidence,  and  Mason  F.  Dawson, 
possibly  the  Dosson  mentioned  in  the  letter,  was  found  to  be  living 
in  Oklahoma,  and  stated : 

Yes,  sir ;  a  man  and  his  wife  staid  at  my  house  near  Craig,  Mo.  They  came 
from  town  out  there,  and  he  worked  on  the  farm  some  for  his  board  They 
bad  a  child  about  3  years  old.  I  forget  whether  it  was  a  boy  or  a  girl.  Oh.  yes ; 
they  Introduced  themselves  as  husband  and  wife  and  lived  as  husband  and  wife 
at  my  house.  No,  sir;  I  can  not  recollect  that  man*B  name.  Since  you  call 
the  name  I  recollect  positively  that  his  Christian  name  was  JefT.  It  seems  to 
me  his  full  name  was  JefT  Grandon.  He  called  his  wife  mammy.  The  child 
was  called  Grace,  as  I  recollect  ♦  ♦  ♦.  When  they  left  Craig,  Mo.,  they 
stated  they  were  going  to  Iowa,  but  I  do  not  know  what  locality.  I  do  not 
know  anyone  who  could  tell  anything  about  said  family.  It  was  about  1867 
when  said  family  was  at  my  house  ♦  ♦  ♦.  They  were  about  Craig,  Mo.,  not 
over  three  months 

This  claimant  was  again  Interviewed  by  a  special  examiner  and 
asked  as  to  her  husband's  actions  when  she  showed  him  the  letter. 
She  said  : 

After  you  left  I  recalled  that  it  was  Just  before  he  left  me  that  I  received  the 
letter.  When  I  showed  him  the  letter  he  hollored  and  laughed  and  danced  me 
round  the  house  and  said  he  wrote  tlie  letter  Just  for  fun. 

There  is  a  vast  amount  of  evidence  in  this  claim  consisting  of 
various  interviews  with  parties  who  were  well  cognizant  of  Jeffer- 
son Grandon's  career,  but  aside  from  what  has  already  been  set  forth, 
everyone  appears  to  have  believed  that  Esilvia,  the  claimant,  was 
Grandon's  first  wife.  There  are  no  indications  whatever  that  he 
sought  or  obtained  a  divorce  from  her.  His  career  as  to  marital 
relations  was  decidedly  a  complex  one,  but  as  it  does  not  affect  the 
present  case  the  facts  need  not  be  set  out  herein.  His  matrimonial 
ventures  were  numerous,  ajid  he  does  not  appear  to  have  cared  much 
whether  they  were  lawful  or  not. 

In  summing  up  the  evidence  in  this  case  the  department  is  of  the 
opinion  that  a  former  marriage  of  Grandon  has  been  shown.  It  is 
not  especially  well  proved,  but  is  perhaps  as  well  substantiated  as 
might  be  expected  after  the  lapse  of  so  many  years,  and  also  taking 
into  consideration  the  sparsely  settled  section  of  the  country  at  the 
time  the  events  occurred.  There  was  plenty  of  time  after  Grandon's 
discharge  from  the  Army  and  after  he  went  into  Missouri,  up  to  the 
date  of  his  return  to  his  father's  home  in  Iowa  in  1870,  for  him 
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have  acquired  a  wife  and  child  or  children.  Mr.  Dawson  gives  1867 
as  the  year  in  which  the  man  supposed  to  be  Jeff  Grandon  came  to 
his  house  with  his  wife  and  child;  but  the  examiner  made  no  special 
point  of  exact  dates,  and  it  might  easily  have  been  a  year  or  so  later. 
The  precise  year  is  not  of  any  special  moment. 

While,  as  has  been  stated,  the  evidence  of  the  existence  of  a  wife 
and  child  prior  to  the  marriage  with  claimant  has  not  been  shown 
beyond  possible  doubt,  yet  all  presumptions  under  the  circumstances 
point  in  favor  of  the  validity  of  this  claimant's  marriage  with  Austin. 
The  letter  produced  by  claimant  in  the  handwriting  of  Jefferson, 
wherein  he  states  directly  that  he  had  then  a  wife  and  child,  when  he 
had  no  special  object  for  so  stating  unless  it  were  true,  comes  very 
near  being  positive  proof  of  such  fact;  and  when  this  is  taken  in 
connection  with  the  testimony  of  Isaac  and  Louisa  Grandon  and  that 
of  their  son,  the  department  believes  that  the  claimant  has  made  out 
a  fairly  strong  case.  This  conclusion  is  based  somewhat  upon  pre- 
sumptions, and  the  department  is  not  inclined  to  stretch  presumptions 
beyond  the  natural  effects  of  the  facts  which  lie  behind  them,  and 
upon  which  they  are  founded,  nor  does  it  conceive  it  has  so  done  in 
the  present  case. 

The  books  are  full  of  well-considered  cases,  the  opinions  being 
those  of  some  of  our  most  enlightened  and  eminent  jurists,  in  which 
the  validity  of  marriage,  especially  ceremonial  ones,  are  upheld  upon 
far  weaker  evidence  than  is  present  in  the  case  under  discussion. 
They  are  too  well  known,  in  fact,  to  require  citation. 

The  logical  effect  of  your  action  in  this  case  would  be  to  make 
this  claimant  the  widow  of  Grandon,  and  as  such  she  w^ould  cer- 
tainly have  a  pensionable  status;  but  as  between  these  two  necessary 
conclusions  the  department  unhesitatingly  declares  the  facts  to  be 
overwhelmingly  in  favor  of  the  invalidity  of  claimant's  marriage 
with  Grandon. 

There  is  every  reason  in  equity  and  good  conscience  to  uphold  the 
marriage  of  this  claimant  with  Austin,  and  there  appear  to  be  no  good 
reasons  either  from  a  standpoint  of  law  or  fact  to  declare  it  void. 
The  utmost  good  faith  seems  to  have  been  apparent  so  far  as  claimant 
is  concerned,  and  there  is  no  necessity  for  discussing  the  case  from  a 
common-law  marriage  status,  as  is  intimated  on  a  slip  attached  to 
the  face  brief,  Grandon  having  died  December  12,  1907,  and  Austin 
September  3,  1909,  in  the  State  of  Michigan. 

By  reason  of  the  foregoing  the  department  holds  that  the  cere- 
monial marriage  of  this  claimant  with  the  soldier  in  question,  which 
look  place  April  27,  1877,  was  a  lawful  marriage,  and  that  the  facts 
show  that  the  claimant's  ceremonial  marriage  with  Grandon  in  1870 
was  absolutely  null  and  void  by  reason  of  the  fact  that  he  then  had  a 
living  undivorced  wife.  r^  ^^^T^ 

Action  reversed.  Digitized  by  V^OOglC 
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MARRIAGB— COMMON- li AW    MARRIAOE-OREGON— TOID    MARRIAQB- 

marriaob  aftbr  ditorcb-xiimitation. 

Dora  F.  Glisan  (widow). 

Appellant  married  the  soldier  by  ceremony  in  the  State  of  Idaho  March  5,  1900, 
three  days  after  obtaining  a  decree  of  divorce  from  one  Umberger,  the  laws 
of  Oregon  providing  that  neither  party  to  such  a  divorce  shall  be  capable  of 
contracting  marriage  with  a  third  person  until  the  suit  has  been  heard  and 
determined  on  appeal;  or,  if  no  appeal  be  taken,  at  the  expiration  of  six 
months,  the  period  allowed  by  the  code  to  take  such  appeal.  Said  marriage 
was  therefore  null  and  void  in  the  said  State.  (McLennen  v,  McLennen, 
31  Oreg..  480.) 

Said  decree  became  absolute  September  2,  1900,  and  soldier  died  in  1909,  having 
lived  with  appellant  in  the  State  of  Oregon  as  husband  and  wife  from  said 
ceremony  of  marriage,  in  March,  1900,  up  to  soldier's  death,  believing  said 
marriage  ceremony  to  have  been  valid.  The  existence  of  every  essential  of 
a  common-law  marriage  being  shown,  it  is  held  under  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Meister  v,  Moore  (96 
U.  S.,  76),  based  on  a  Michigan  statute  which  is  identical  with  the  statute 
of  Oregon,  that  a  valid  marriage  in  Oregon  has  been  shown. 

The  decision  in  the  claim  of  Sarah  E.  Manwell  (11  P.  D.,  427),  In  so  far  as  it 
may  appear  to  assume  that  the  decision  in  the  case  of  Murray  t;.  Murray 
(6  Oreg.,  26),  cited  therein,  pretended  to  hold  that  common-law  marriages 
were  valid  under  the  statutes  of  Oregon,  is  hereby  modified. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

February  28^  1911. 

Dora  F.,  who  alleges  herself  to  be  the  widow  of  Francis  T.  Glisan, 
formerly  a  sergeant  in  the  First  Oregon  Volunteers,  Indian  wars,  filed 
her  application  under  the  acts  of  July  27,  1892,  and  June  27,  1902, 
claim  being  rejected  May  2,  1910,  on  the  ground  that  the  claimant 
had  no  pensionable  title,  she  never  having  been  his  lawful  wife  and 
therefore  was  not  his  widow.  An  appeal  was  entered  December  17, 
1910,  on  the  ground  that  the  rejection  of  the  claim  was  contrary  to 
law. 

On  January  26,  1911,  the  department  promulgated  its  opinion 
under  the  appeal,  holding  that  the  ceremonial  marriage  between  the 
soldier  and  claimant  was  null  and  void  under  the  statutes  of  the 
State  of  Oregon,  in  which  State  all  of  the  facts  and  law  arose ;  but 
that  every  essential  of  a  common-law  marriage  had  been  proved,  and 
that  a  common  law  marriage  was  valid  in  said  State.  The  depart- 
ment adhered  to  its  own  ruling  in  the  case  of  Manwell  (11  P.  D.,  427) , 
wherein  it  was  virtually  held  that  a  common-law  marriage  was  valid 
in  the  State  of  Oregon. 

Under  date  of  February  4,  1911,  you  returned  the  files  in  the  case, 
together  with  a  communication  to  the  Secretary  of  the  Interior,  in 
which  you  state  your  belief  that  there  are  insuperable  objections  to 
the  soundness  of  the  departmental  opinion,  and  ask  for  a  reconsidera-^ 
tion  of  the  law  involved,  inasmuch  as  the  opinion  as  it  now  stands  ^ 
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involves  an  important  precedent,  a  different  view  having  been  fol- 
lowed by  the  bureau  for  evidently  a  considerable  period.  You  give 
your  reasons  for  your  belief  at  length,  and  these  will  be  discussed 
at  the  proper  place  in  the  reconsideration  of  the  issue  involved,  which 
is  to  follow  herein,  it  not  being  deemed  necessary  to  set  forth  your 
communication  as  a  whole.    The  history  of  this  case  is  as  follows : 

The  claimant  married  one  Umberger  in  the  State  of  Oregon,  May 
12,  1878,  by  ceremony,  and  obtained  a  divorce  from  him  in  the  said 
State  March  2,  1900;  while  the  soldier,  who  formerly  had  been  mar- 
ried to  one  Frances,  was  divorced  from  her  in  the  month  of  May, 
1886.  On  March  5,  1900,  the  claimant  being  temporarily  on  a  visit 
in  Idaho,  and  without  any  intent  to  evade  the  laws  of  Oregon,  mar- 
ried the  soldier  by  ceremony,  returning  at  once  to  Oregon  which  was 
the  actual  residence  of  both  parties. 

The  statutes  of  Oregon,  so  far  as  they  relate  to  appeals  in  divorce 
matters,  forbid  either  interested  party  to  remarry  within  a  statu- 
tory period  of  six  months  after  the  issuance  of  the  decree;  and  in- 
asmuch as  the  claimant,  Dora,  married  the  soldier  three  days  after 
the  issuance  of  her  divorce  decree,  the  department  held  this  marriage 
to  be  absolutely  void,  following  the  case  of  McLellan  v.  McLellan 
(31  Oreg.,  480),  the  supreme  court  of  Oregon  stating  in  said  case 
under  an  identical  state  of  facts  and  law  that  such  a  marriage  is 
absolutely  null  and  void.    The  depaiiment  said: 

So  far  as  the  ceremonlnl  marriage  Is  concerned  It  may  be  utterly  disregarded 
in  this  case.  It  was  absolutely  void  under  the  law,  and  no  claim  existing  by 
reason  of  marital  rights  (thereunder)  could  be  received  with  any  favor. 

There  was,  however,  another  direct  issue  raised  by  the  appeal.  It 
appeared  by  competent  and  satisfactory  evidence  that  neither  Dora 
nor  the  soldier  had  a  single  thought  of  committing  any  unlawful  act 
in  marrying  on  the  date  they  did ;  but  late  in  the  following  autumn 
their  attention  was  called  to  their  martial  status  by  reading  about 
the  statute,  a  new  one,  in  the  newspapers.  They  consulted  an  attor- 
ney who  informed  them  the  law  had  not  gone  into  effect  at  the  date 
of  their  marriage,  and  therefore  its  validity  could  not  be  affected. 
Both  parties,  however,  felt  that  another  marriage  would  not  be  amiss, 
and  desired  to  have  one  performed;  but  they  lived  in  a  sparsely  set- 
tled section  of  the  country,  goi^ig  to  town  but  seldom,  and  so  another 
ceremonial  marriage  was  never  perfected.  They  did,  however,  consult 
another  lawyer  who  gave  the  advice  that  their  marriage  was  legal  in 
all  respects,  it  further  appearing  from  claimant's  statements  that  one 
of  these  lawyers  is  now  on  the  supreme  bench  of  the  State  of  Oregon. 
The  whole  trend  of  the  testimony  in  the  case  was  of  such  a  character 
as  to  convince  any  reasonable  mind  that  neither  of  the  interested 
parties  had  the  slightest  thought  of  disobeying  the  law  nor  of  taking 
it  into  their  own  hands,  but,  on  the  contrary,  every  intent  and 

uiyiiizeu  uy  x^j  v^  v^pc  iv^ 


DE0I8I0HS  BEIATING  TO  PENSIONS.  825 

purpose  was  honorable,  partook  of  the  utmost  good  faith,  and  more 
than  ordinary  precaution  was  taken  at  the  time  to  be  sure  they  had 
been  joined  in  lawful  matrimony.  Umberger  died  in  the  year  1903, 
the  soldier  living  until  November  2, 1909,  but  Umberger's  death  plays 
no  part  in  the  law  of  the  matter. 

The  statute  prohibits  a  marriage  of  either  of  the  interested  parties 
within  the  statutory  period  of  six  months  from  the  date  of  the  divorce 
decree,  and  the  six  months  expired  in  this  case  on  September  2, 1900. 
From  that  time  on  every  element  of  a  common-law  marriage  has  been 
shown ;  and  strongest  of  all  from  a  legal  point  of  view,  the  element 
of  unquestioned  good  faith  and  purity  of  morals  rises  paramount 
from  the  beginning.  You  state  in  your  terms  of  rejection  "their 
relation,  illicit  at  inception,  never  became  matrimonial."  If  by  this 
you  mean  against  the  law  at  inception,  the  evidence  will  bear  you 
out;  but  if  you  use  the  word  illicit  in  the  sense  of  something  mere- 
tricious, or  savoring  of  moral  turpitude,  the  evidence  is  squarely  and 
overwhelmingly  against  such  a  conclusion.  The  department,  there- 
fore, held  that  the  claimant  should  be  considered  to  have  been  the 
common-law  wife  of  the  soldier,  and  consequently  had  a  pensionable 
status  as  his  widow.  This  conclusion  was  based  upon  the  opinion  in 
the  case  of  Manwdl  (11  P.  D.,  417),  in  which  it  was  held : 

>^'     Under  the  civil  code  of  Oregon  as  construed  in  the  case  of  Murray  v.  Murray 

'"  (6  Or.,  26)  "when  It  is  shown  by  evidence  that  a  man  and  woman  are  living 

together  and  cohabiting  as  man  and  wife,  and  are  in  the  community  reputed  and 

received  in  society  as  such,  it  is  sufficient  prima  facie  to  prove  the  marriage  in 

a  clvU  action  or  procedure." 

The  question  at  issue  in  the  Manwell  case  was  as  to  whether  or  not 
Mrs.  Manwell  had  married  one  Penwell  after  the  death  of  her  hus- 
band, Manwell.  A  number  of  witnesses  had  sworn  that  Penwell  and 
Mrs.  Manwell  had  been  universally  regarded  as  husband  and  wife; 
that  they  all  believed  them  to  be  such,  and  during  the  six  years  of 
their  acquaintance  with  the  parties  they  had  cohabited  together  as 
man  and  wife.  Upon  this  state  of  facts  the  department  held  as  just 
cited.  There  was  some  evidence  that  a  ceremonial  marriage  had  been 
performed  between  Mrs.  Manwell  and  Penwell  and  in  order  to  better 
settle  that  particular  fact  the  department  ordered  a  special  examina- 
tion to  be  held ;  but  it  was  the  intent  of  the  department,  as  is  mani- 
fest by  reading  the  entire  text  of  the  opinion,  to  hold  that  a  marriage 
under  the  statute  of  the  State  of  Oregon  had  been  proved,  and  it  was 
from  this  exposition  of  the  law  that  the  department  held  in  the  pres- 
ent case  the  claimant  to  have  been  the  common-law  wife  of  Glisan. 
The  issue  decided  in  the  Manwell  case  was  not  as  to  proof  of  a  cere- 
monial marriage  in  the  State  of  Oregon,  but  as  to  a  marriage  in  said 
State  proved  by  repute  and  cohabitation,  which  is  generally  termed  a 
common-law  marriage. 
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You  will  observe  the  holding  in  the  Manwell  case  was  based  upon 
the  opinion  of  the  supreme  court  of  the  State  of  Oregon  in  the  case 
of  Murray,  supra,  and  the  department  has  again  carefully  reviewed 
said  opinion.  It  appears  from  the  facts  in  that  case  that  one  Wini- 
fred alleged  that  on  May  1,  1854,  and  for  a  long  time  prior  thereto, 
she  was  the  wife  of  John  Murray  and  so  continued  to  be  until  his 
death  in  1852.  (The  date,  1852,  is  evidently  a  clerical  error  and 
doubtless  should  be  1872.)  About  1849,  Winifred  and  her  husband 
had  some  difficulty  about  his  intimacy  with  one  Mary  Ann,  but  after 
that,  up  to  about  1852,  he  contributed  to  the  support  of  Winifred  and 
his  family;  that  after  1852  John  went  away,  but  returned  to  Wini- 
fred about  the  year  1864,  who  was  then  living  in  Chicago,  and  for  a 
while  again  lived  and  cohabited  with  her,  recognizing  her  as  his 
wife,  and  the  children  as  his  own. 

After  the  death  of  Murray,  the  court  awarded  Mary  Ann  title  to 
some  donation  land,  as  the  wife  of  Murray,  and  the  case  went  to  the 
supreme  court  of  Oregon  upon  the  question  as  to  whether  Winifred 
or  Mary  Ann  had  been  the  lawful  wife.  The  court  said  in  deciding 
this  issue : 

When  it  is  shown  by  evidence  that  a  man  and  woman  are  Uving  together  and 
cohabiting  as  man  and  wife,  and  are  in  the  community  reputed  and  received 
in  society  as  such,  it  Is  sufficient  prima  facie  to  prove  the  marriage  in  a  dvU 
action  or  proceeding. 

You  state  in  your  communication: 

We  find  the  court  invoiced  and  restated  the  rule  that  in  the  absence  of  better 
evidence  shown  not  to  be  had,  evidence  of  cohabitation  and  repute  may,  in  the 
absence  of  evidence  in  rebuttal,  be  accepted  as  establishing  a  ceremonial  mar- 
riage specifically  alleged  *  ♦  ♦  ;  and  his  first  wife  Winifred  who  alleged 
a  ceremonial  marriage  to  him. 

The  department,  after  most  careful  scrutiny,  fails  to  discover  your 
authority  for  these  statements.  Nowhere  in  the  opinion  is  any  men- 
tion made  or  hint  indulged  in  of  even  a  remote  allegation  by  Winifred, 
or  testimony  on  the  part  of  anyone  which  pretends  to  refer  to  a 
ceremonial  marriage.  Such  is  wholly  a  matter  of  surmise  on  your 
part  and  not  warranted  by  a  scintilla  of  evidence.  The  language  of 
the  court  betrays  no  intention  whatever  that  cohabitation  and  repute 
were  evidences  that  a  marriage  had  been  performed  by  ceremony. 

So  far  as  the  department  can  glean  from  a  rather  poorly  repDrted 
case,  Winifred  never  lived  in  the  State  of  Oregon,  the  decision  of  the 
court  having  to  do  simply  with  a  marital  status  commenced  and  con- 
tinued outside  the  jurisdiction  of  the  State  of  Oregon. 

It  now  appeairs  to  the  department  that  the  court  did  not  mean  to 
hold,  in  terms,  that  a  common-law  marriage  was  valid  in  said  State. 
The  department  is  convinced,  however,  although  its  opinion  in  the 
Manwell  case  was  practically  to  the  effect  that  a  conmion-law  mar- 
riage was  good  in  the  State  of  Oregon,  basing  its  conclusion  upon 
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the  opinion  in  the  Murray  case,  that  said  opinion  is  not  a  good  basis 
for  such  a  conclusion,  inasmuch  as  the  court  did  not  have  to  deal,  so 
far  as  can  be  discovered,  with  a  marriage  of  whatever  nature  or  char- 
acter having  its  inception,  consummation,  and  continuance  in  the 
State  of  Oregon.  It  is  certain,  however,  that  the  Murray  case  had 
nothing  whatever  to  do  with  a  ceremonial  marriage,  but  with  SDme 
kind  of  a  marriage,  probably  a  common-law  one  arising  outside  the 
jurisdiction  of  Oregon;  for  so  far  as  Winifred's  allegations  are  re- 
ported in  the  case  and  the  evidence  introduced,  there  is  not  the  slight- 
est allusion  to  a  ceremony. 

You  rest  your  conclusion  that  a  common-law  marriage  is  not  valid 
in  saiti  State  on  the  opinion  of  Judge  Deady,  of  the  United  States 
circuit  court  in  the  case  of  Holmes  v.  Holmes  (1  Saw.,  99)  in  which 
you  say  it  was  specifically  held  that  a  ceremony  strictly  along  lines 
laid  down  by  the  statutes,  is  an  essential  to  a  lawful  marriage  in 
Oregon.    The  facts  in  the  Holmes  case  are  as  follows: 

After  the  death  of  Thomas  J.  Holmes,  who  died  in  the  year  1867, 
one  Clara  set  up  her  right  for  dower  in  his  real  property,  the  dower 
value  being  not  less  than  $25,000.  She  sought  to  establish  her  wife- 
hood by  claiming  Holmes  had  promised  to  marry  her,  and  by  proof 
that  for  some  portion  of  the  period  between  October,  1865,  to  the  date 
of  his  death,  which  was  sudden  and  unexpected,  in  June,  1867,  she  oc- 
cupied the  actual  relation  of  wife  to  him.  In  going  over  the  more  or 
less  voluminous  evidence  the  learned  judge  came  to  the  conclusion 
that  Holmes  never  intended  marriage  with  her.  She  was  a  woman 
of  bad  repute,  and  while  he  did  live  and  cohabit  with  her  on  several 
occasions  and  in  different  localities,  yet  the  whole  trend  of  the  testi- 
mony demonstrated  that  he  treated  her  and  considered  her  simply  as 
his  mistress,  although  to  avoid  scandal  he  sometimes  addressed  her 
as  Mrs.  Holmes  and  requested  others  so  to  do.  The  learned  judge 
discussed  the  case  from  all  points  of  view,  lending  himself  to  various 
dicta,  which,  as  is  frequent,  are  not  absolutely  necessary  to  the  sound 
conclusion  of  the  particular  issue.  He  discussed  at  some  little  length 
the  validity  of  what  is  commonly  called  a  common-law  marriage,  and 
went  so  far,  at  least  indirectly,  to  put  himself  upon  record  as  doubting 
the  validity  of  any  common-law  marriage  as  the  term  is  now  generally 
understood,  even  in  this  country  or  Great  Britain.  He  quoted  as 
authority  the  fact  that  the  supreme  court  in  Jewell's  lessee  v.  Jewell 
et  al.  (1  How.,  234)  were  equally  divided  upon  such  a  question  and 
rendered  no  opinion.  He  then  took  up  the  question  of  statutory  regu- 
lation in  regard  to  marriage  in  the  State  of  Oregon,  and  stated : 

Ck)n8ent  to  become  husband  and  wife — the  contract  out  of  which  arises  the 
relation — must  be  given  as  herein  pr^ribed,  before  a  person  authorized  to 
solemnize  marriage,  and  in  the  presence  of  two  witnesses.  Without  the  obFerv- 
ance  of  these  formalities  the  marriage  relation,  it  seems  to  me,  can  not  be 
created  within  the  States  of  Oregon  and  California,  particularly  the  former^ 
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This  statement  is  equivalent  to  construing  the  statute  as  mandatory. 
He  further  fortified  himself  as  to  this  by  the  opinion  of  the  State  of 
Massachusetts  supreme  court  in  Milford  v.  Worcester  (7  Mass.,  48). 

In  summing  up  he  says : 

But  the  insuperable  objection  to  the  theory  of  marriage  In  this  case  arises 
from  the  silence  of  the  complainant.  If  It  be  true  that  she  was  ever  married  to 
Holmes  according  to  law,  or  that  he  ever  admitted  or  pretended  to  marry  her 
In  any  way,  or  by  any  means,  or  that  he  ever  promised  to  marry  her,  the  com- 
plainant knows  It  and  can  state  the  facts  with  the  essential  circumstances  of 
time  and  place.  A  woman  is  not  likely  to  forget  when  and  where  she  was  mar- 
ried, whether  according  to  the  forms  of  law  or  otherwise.  In  this  case  there 
is  every  inducement  for  the  complainant  to  state  the  fact,  if  it  be  a  fact.  Her 
honor  find  a  fortune  are  dependent  upon  it.  That  she  is  not  insensible  \o  the 
latter  consideration  tho  bringing  of  this  suit  bears  witness.  She  does  not  even 
state  in  her  bill  that  she  was  married  to  Holmes.  She  only  alleges  in  general 
terms  that  she  was  the  lawful  wife  of  the  deceased,  and  lived  and  cohabited 

with  him  as  his  wife  from  the day  of  December,  1865,  to  the  time  of  his 

death.  Whether  she  was  the  lawful  wife  of  the  deceased  or  not  is  a  question 
of  law  and  fact,  and  no  facts  are  stated  on  which  to  base  a  conclusion  that  she 
was,  except  that  she  lived  and  cohabited  with  him  as  his  wife — that  is,  like 
his  wife,  or  the  manner  of  a  wife.  Now,  living  with  the  deceased,  however  long 
or  in  whatever  manner,  would  not  make  her  his  wife.  Marriage  is  the  legal 
result  of  a  mutual  and  absolute  engagement  between  the  husband  and  wife  to 
be.  Prescription,  nor  copula,  either  singular  or,  combined,  can  never  constitute 
marriage  ♦  ♦  ♦.  She  asks  this  court  to  infer  from  circumstances  that  she 
was  the  lawful  wife  of  Holmes,  when  she  declines  to  come  officially  and  testii^y 
to  the  fact  under  the  sanction  of  her  oath.  • 

This  circumstance  alone  is  enough  to  convince  anyone  that  whatever  agree- 
ment or  understanding  there  was  between  her  and  Holmes  as  to  living  together — 
and  I  have  no  doubt  there  was  some — they  never  were  married  or  engaged  to  be 
married  in  any  sense  of  the  word. 

The  case  was  then  dismissed. 

It  is  impossible,  after  reading  the  entire  opinion  in  the  Holmes  case, 
to  escape  the  conviction  that  the  court's  ruling  as  to  its  construction 
of  the  statute,  which  will  be  hereinafter  set  forth,  was  simply  dictum. 
No  ceremonial  marriage  was  alleged,  the  case  did  not  rest  upon  a  mar- 
riage consummated  in  Oregon,  a  construction  of  the  statute  was  not 
essential  to  the  issue  involved,  and  it  played  little  or  no  part  in  the 
court's  conclusion.  The  gravamen  of  the  opinion  lies  in  its  closing 
sentences,  wherein  the  court  says  that  no  facts  are  brought  forward 
on  which  to  base  a  conclusion  that  Clara  was  the  lawful  wife  of 
Holmes  except  that  she  lived  with  him  as  his  wife ;  that  is,  like  his 
wife,  or  in  the  manner  of  a  wife.  The  court  went  on  to  say  the  evi- 
dence disclosed  no  intent  on  the  part  of  Holmes  to  make  her  his  wife 
in  any  sense  of  the  word ;  and  that  living  with  a  party  of  the  opposite 
sex,  no  matter  how  long,  or  in  whatever  manner,  would  not  make 
marriage ;  that  marriage  was  the  legal  result  of  a  mutual  and  absolute 
agreement  between  the  husband  and  wife  to  be,  ending  its  opinion 
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by  stating  that  whatever  agreement  or  understanding  there  was  be- 
tween the  parties,  they  were  never  married  or  engaged  to  be  married 
in  any  sense  of  the  word. 

You  state,  in  your  communication,  that — 

If  marriage,  as  at  common  law,  Is  valid  in  Oregon,  or  so  understood  In  that 
Jarisdiction,  there  would  be  no  dearth  of  decisions  on  the  subject,  as  the  present 
law  on  marriage  was  enacted  October  16,  1862,  and  has  been  persistently  ad- 
hered to  since  that  time. 

This  conclusion  is  clearly  a  nonsequiter,  as  demonstrated  by  your 
own  language  in  the  second  succeeding  paragraph,  wherein  you  state 
the  supreme  court  of  the  State  of  Rhode  Island  has  never  passed 
directly  upon  such  question,  it  being  observed  that  the  supreme  court 
of  Rhode  Island  has  had  a  far  longer  existence  than  that  of  its  sister 
State. 

The  department  is  exceedingly  loath  to  criticise  the  soundness  of 
the  decision  of  a  court  of  competent  jurisdiction;  and  yet,  when  such 
an  opinion  is  in  conflict  with  the  opinion  of  a  court  of  higher  juris- 
diction, and  when  it  becomes  the  department's  duty  to  search  out  the 
law  in  passing  upon  it  by  reason  of  its  own  jurisdiction,  it  becomes 
incumbent  upon  it  to  thoroughly  discuss  the  matter. 

It  is  remarked  in  this  connection  that  in  the  Holmes  opinion  Judge 
Deady  also  practically  held  that  a  common-law  marriage  was  not 
good  under  the  statutes  in  the  State  of  California.  And  yet  the 
supreme  court  of  said  State  in  White  v.  White  (82  Cal.,  427)  held  as 
to  this  point  in  the  State  of  California: 

If  a  man  and  woman  cohabit  together  as  husband  and  wife  and  are  held  and 
reputed  by  their  neighbors  and  friends  as  married  persons,  they  are  presumed 
to  have  entered  into  marriage. 

This  was  a  strongly  contested  case  in  which  a  man  and  woman 
n'ever  pretended  that  they  were  married  by  ceremony  but  simply 
lived  together  as  man  and  wife,  other  elements  entering  into  a  com- 
mon-law marriage  being  shown.  This  case  was  decided  in  January, 
1890,  and  the  facts  were  embraced  in  a  period  between  1850  and  1854. 
The  court  further  said : 

That  a  marriage  in  this  State  may  be  established  per  verba  in  present!,  or 
by  a  contract  per  verba  de  futuro,  cum  subsequente  copula,  was  recoguized 
in  estate  of  McCausland  (52  Cal.,  577). 

The  opinion  of  the  circuit  court  of  the  United  States  in  the  Holmes 
case  was  rendered  in  April,  1870,  while  the  opinion  in  the  Murray 
case  rendered  in  December,  1876,  throws  little  or  no  light  upon  the 
issue  involved.  No  further  case  in  point  arose  in  Oregon  until  the  ap- 
peal in  re  estate  of  George  R.  Megginson  (21  Oreg.,  387),  decided 
in  December,  1891. 
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This  was  a  controversy  concerning  the  final  distribution  of  the 
personal  estate  of  Megginson,  deceased,  arising  between  collateral 
kindred,  and  respondents,  who  claimed  to  be  his  wife  and  children, 
the  sole  issue  being  as  to  the  validity  of  the  marriage  of  Megginson 
with  one  Julia  on  the  Siletz  Indian  Reservation  in  the  spring  of  1860. 
The  parties  appeared  before  Daniel  Newcomb,  an  agent  of  the  United 
States  in  charge  of  the  reservation,  who  assumed  to  act  in  the  capac- 
ity of  a  minister  and  solemnized  a  marriage  between  them.  They 
lived  together  on  the  reservation  for  four  years,  when  they  were  put 
off  by  the  then  agent  because  Julia,  the  wife,  was  an  Indian  woman. 
They  moved  to  another  agency  for  one  year,  and  in  1865  settled  on  a 
farm  where  they  continued  to  reside  until  Megginaon's  death  in  1888. 
During  all  the  period  they  demeaned  themselves  toward  each  other 
as  husband  and  wife,  lived  and  cohabited  together  in  the  full  belief 
they  were  lawfully  such,  children  were  bom  to  them,  they  were  recog- 
nized by  neighbors,  friends,  and  acquaintances  as  husband  and  wife, 
and  no  question  as  to  the  validity  of  their  marriage  had  been  sug- 
gested or  even  thought  of  until  after  Megginson's  death.    . 

The  issue  turned  squarely  upon  the  query  as  to  'whether  this  mar- 
riage was  valid  or  invalid,  for  the  reason  that  Newcomb,  who  solem- 
nized the  marriage,  was  not  a  minister  of  the  gospel  as  required  by 
the  statute.    The  statutes  governing  the  case  are  as  follows : 

Marriage  Is  a  civil  contract,  which  may  be  entered  into  by  males  of  the  age 
of  18  years  and  females  of  the  age  of  15  years  who  are  otherwise  capable. 

Marriages  may  be  solemnized  by  any  minister  or  priest  of  any  church  or  con- 
gregation in  the  State  anywhere  within  the  State,  and  by  any  Judicial  officer  of 
the  State  anywhere  within  his  jurisdiction. 

In  the  solemnization  of  marriage  no  particular  form  is  required,  except  that 
the  parties  thereto  shall  assent  or  declare  in  the  presence  of  the  minister,  priest, 
or  Judicial  officer  solemnizing  the  same,  and  in  the  presence  of  at  least  two 
attending  witnesses,  that  they  talie  each  other  to  be  husband  and  wife. 

(Sees.  2852,  2855,  and  2856,  Hill's  Annotated  Laws  of  Oregon, 
2d  ed.,  1892.) 

The  evidence  in  this  case  showed  that  Newcomb,  during  his  serv- 
ice as  Indian  agent,  was  a  member  of  the  Methodist  Church.  He 
was  a  religious  and  devout  man,  who  sometimes  preached  to  Indians 
and  also  occupied  pulpits  in  other  places,  being  generally  known  as 
Preacher  or  Reverend  Newcomb.  There  was  no  evidence,  however, 
that  he  was  ever  authorized  to  preach,  and  his  name  did  not  even 
appear  upon  the  records  of  the  conference  of  the  church.  The  court 
said  as  to  this  evidence : 

Upon  this  state  of  facts  we  confidently  assert  that  no  well-considered  case 
can  be  found  in  the  boolcs  where  the  courts,  in  a  civil  case,  have  declared  such 
a  marriage  void,  and  bastarized  the  children,  without  clear,  distinct,  and  satis- 
factory proof  that  the  person  solemnizing  the  marriage  was  not  authorized 
to  do  so. 
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The  court  then  went  on  to  state  at  length  that  all  presumptions  are 
in  favor  of  matrimony;  that  the  law  presumes  morality  and  not  im- 
morality; and  where  there  is  enough  to  create  a  foundation  for  a 
presumption  of  marriage  it  can  only  be  repelled  by  the  most  cogent 
and  satisfactory  evidence,  quoting  well-known  authorities  in  support 
of  such  a  conclusion,  after  which  the  court  said : 

Marriage  by  a  person  assuming  to  act  as  a  minister  and  being  per  verba  de 
presenti,  the  person  performing  the  ceremony  must  have  been  a  clergyman. 

Several  authorities  were  cited  in  support  of  this  proposition,  and 
your  attention  is  especially  invited  to  the  fact  that  not  only  is  the 
person  assuming  to  act  as  a  minister  presumed  to  have  been  a  clergy- 
man, but  the  marriage  is  consummated  per  verba  de  presenti.  Fur- 
ther on  the  court  said : 

The  policy  of  the  court  is  strongly  opposed  to  regarding  as  void  a  marriage 
entered  into  in  good  faith  and  believed  by  one  or  both  of  the  parties  to  be 
legal,  followed  by  cohabitation,  and  where  legitimacy  of  children  is  called  into 
question,  both  upon  authority  and  upon  general  principles  of  public  policy  and 
natural  equity,  every  reasonable  presumption  is  Indulged  in  favor  of  legitimacy. 

Your  attention  is  again  especially  invited  to  the  exceedingly  strong 
language  used  in  the  first  part  of  this  sentence  referring  to  a  mar- 
riage entered  into  in  good  faith.    The  opinion  further  states : 

Nor  do  any  provisions  of  the  statute  in  force  at  the  time  of  the  marriage  In 
this  case  affect  the  rule  heretofore  stated. 

The  court  then  cited  the  opinion  of  Mr.  Justice  Cooley  in  Hutchins 
V.  Kimmell  (31  Mich.,  130),  a  now  celebrated  and  leading  case,  in 
which  the  learned  justice  held  that  evidence  of  k  ceremony  performed 
in  celebration  of  a  marriage  with  the  apparent  consent  and  cooper- 
ation of  the  parties  is  evidence  of  a  valid  marriage,  even  though  it 
falls  short  of  showing  that  the  statutory  regulations  have  been  com- 
plied with,  and  the  department  remarks  that  such  language  is  strongly 
to  the  effect  that  such  and  kindred  regulations  by  statute  are  not  man- 
datory, but  merely  directory.    The  court  also  said : 

It  is  also  held  in  the  same  case  that  a  marriage  per  verba  de  presenti  with- 
out any  form  of  ceremony  is  valid  and  binding  under  the  statute,  but  we  do  not 
deem  It  necessary  to  notice  that  question  in  this  case. 

The  opinion  was  concluded  by  quoting  from  Bishop  on  Marriage 
and  Divorce,  wherein  Mr.  Bishop  states  that,  in  determining  whether 
or  not  parties  have  been  lawfully  married,  the  law,  when  demonstrated 
by  enlightened  judges,  seizes  upon  all  presumptions  of  law  and  fact, 
pressing  into  its  service  all  evidence  which  can  aid  it  in  each  par- 
ticular case  to  sustain  marriage  and  repel  the  conclusion  of  unlawful 
commerce. 

The  department  admits  that  considerable  of  what  has  just  been 
cited  in  the  Megginson  case  was  dicta,  but  it  is  dicta  so  exceedingly 
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strong  as  not  to  be  passed  over  lightly  or  without  giving  them  their 
designed  effect.  There  were  other  facts  in  this  case  which  enabled 
the  court  to  sustain  the  marriage  in  question ;  yet  it  went  still  further 
and  strongly  intimated  its  belief  in  the  validity  of  a  marriage  per 
verba  de  presenti  in  its  own  State,  for  the  facts  and  the  law  in  this* 
case  arose  wholly  in  the  State  of  Oregon.       ^ 

The  department  finds  no  other  decision  by  the  supreme  court  in 
the  State  of  Oregon  which  throws  any  substantial  light  upon  the 
issue  which  the  department  is  called  upon  to  decide,  or  would  be  of 
value  in  the  present  case. 

As  the  issue  stands,  then,  up  to  the  present  stage  of  discussion, 
we  have  the  dicta  of  a  circuit  court  of  the  United  States  in  1870,  and 
the  dicta  of  the  supreme  court  in  the  State  of  Oregon  in  1891;  and 
in  offsetting  the  dicta  each  against  the  other,  the  department  would 
be  strongly  inclined  to  follow  that  in  the  Megginson  case,  inasmuch 
as  it  is  more  basic  and  rests  upon  a  firmer  foundation  than  that  in  the 
Holmes  case ;  and  for  the  further  reason  that  it  is  an  utterance  of  a 
state  supreme  court.  It  is  not,  however,  necessary  to  rely  absolutely 
upon  either  of  these  dicta,  for  the  United  States  Supreme  Court 
directly  passed  upon  the  question  at  issue  in  its  opinion  in  the  case 
of  Meister  v.  Moore  (96  U.  S.,  70). 

This  was  a  case  arising  in  the  circuit  court  of  the  United  States  for 
the  western  district  of  Pennsylvania,  in  which  the  question  at  issue 
was  as  to  the  validity  of  the  marriage  between  one  Mowry  and  Mary, 
the  daughter  of  an  Indian.  It  was  contended  that  the  plaintiff's 
evidence,  if  true,  did  not  establish  a  valid  marriage  between  Mowry 
and  Mary  under  the  statutes  of  Michigan,  which  requires  marriages 
to  be  solemnized  in  the  presence  of  a  magistrate  or  minister  and 
attending  witnesses,  of  which  there  shall  be  two.  The  opinion  was 
rendered  by  Mr.  Justice  Strong  for  the  entire  court  in  the  October, 
1877,  term,  and  his  language  admits  of  no  possible  misinterpretation 
or  misconstruction.  The  learned  justice  said  in  regard  to  a  marriage 
per  verba  de  presenti: 

That  such  a  contract  constitutes  a  marriage  at  common  law  there  can  be  no 
doubt,  in  view  of  .the  adjudications  made  in  this  country,  from  its  earliest 
settlement  to  the  present  day.  The  statutes  in  many  States,  it  is  true,  regu- 
lated the  mode  of  entering  into  the  contract,  but  they  do  not  confer  the  right 
*  •  ♦.  Xo  doubt  a  statute  may  take  away  a  common-law  right;  but  there 
is  always  a  presumption  that  the  legislature  has  no  such  intention,  unless  it  be 
plainly  expressed.  A  statute  may  declare  that  no  marriages  shall  be  vaUd 
unless  they  are  solemnized  in  the  prescribed  manner ;  but  such  an  enactment  la 
a  very  different  thing  from  a  law  requiring  all  marriages  to  be  entered  into  in 
the  presence  of  a  magistrate  or  a  clergyman,  or  that  it  be  preceded  by  a  license 
or  publication  of  banns,  or  be  attested  by  witnesses.  Such  formal  provisions 
may  be  construed  as  merely  directory,  instead  of  being  treated  as  destructive 
of  a  common-law  right  to  form  a  marriage  relation  by  words  of  present  assent 
And  such  we  think  has  been  the  rule  generally  adopted  in  considering  a  statute 
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regulating  marriages.  Wbatever  directiona  they  may  give  respecting  its  for- 
. nation  or  solemnization,  courts  have  usually  held  a  marriage  at  common  law 
to  be  good,  notwithstanding  the  statutes,  unless  they  contain  express  words  of 
nullity. 

He  then  went  on  to  state  that  in  a  large  number  of  our  States  enact- 
ments exist  similar  to  the  Michigan  statute,  it  being  remarked  by 
the  department  as  to  the  present  issue  that  the  Oregon  statute  is  in 
no  essential  point  different  from  the  Michigan  one.  In  fact,  they  are 
SO  identical,  save  in  the  placing  of  words  in  the  sentences,  as  to  render 
it  unnecessary  to  set  forth  the  Michigan  statute  verbatim.  Both  are 
squarely  to  the  same  intent  and  purpose,  their  difference  being 
merely  a  matter  of  verbiage.    Mr.  Justice  Strong  went  on  to  say : 

So  in  Massachusetts  it  was  early  decided  that  a  statute  very  likely  the  Mich- 
igan statute  rendered  illegal  a  marriage  which  would  have  been  good  at  com- 
mon law,  but  which  was  not  entered  into  Jn  the  manner  directed  by  the  law. 

Reference  was  then  made  to  the  case  of  Milford  v.  Worcester,  it 
being  the  identical  one  referred  to  by  Judge  Deady  in  his  opinion 
in  the  Homes  case  as  corroborative  of  his  own  conclusion,  the  learned 
justice  saying:  "It  may  well  be  doubted,  however,  whether  such  is 
now  the  law  in  that  State,"  citing  the  opinion  in  Parton  v.  Henry 
(1  Gray  Mass.,  119),  wherein  the  supreme  court  of  Massachusetts 
took  an  opposite  stand  than  it  did  in  Milford  v.  Worcester.  Later 
on,  Mr.  Justice  Strong  remarked  he  would  not  undertake  to  cite 
all  of  the  opinions  in  the  various  States,  contenting  himself  by  setting 
forth  the  rule  given  by  Mr.  Greenleaf  in  his  second  volume  on  Evi- 
dence.   The  learned  author  says: 

However,  in  most,  if  not  all  the  United  States,  there  are  statutes  regulating 
the  celebration  of  marriage  rites,  inflicting  penalties  on.  all  who  disobey  the 
regulations,  yet  it  is  generally  considered  that,  in  the  absence  of  any  positive 
statute  declaring  that  all  marriages  not  celebrated  in  the  prescribed  manner 
shall  be  void,  or  that  none  but  certain  magistrates  or  ministers  shall  solemnize 
a  marriage,  any  marriage,  regularly  made  according  to  the  common  law,  with- 
out observing  the  statute  regulations  would  still  be  a  valid  marriage. 

After  quoting  Mr.  Greenleaf,  the  learned  justice  said : 

As  before  remarked,  the  statutes  are  held  merely  directory;  because  mar- 
riage Is  a  single  or  common  right,  because  it  is  the  policy  of  the  State  to  en- 
courage it,  and  because,  as  has  sometimes  been  said,  any  other  construction 
would  compel  holding  illegitimate  the  offspring  of  many  parents  conscious  of 
no  violation  of  law. 

It  is  significant  that  the  first  point  in  this  statement  declares  mar- 
riage to  be  a  common  right,  the  second  statement  being  that  it  is  the 
policy  of  the  State  to  encourage  it.  The  court  then  went  on  to 
discuss  the  Michigan  statute,  which,  as  hereinbefore  stated,  differs  in 
no  essential  particular  from  the  Oregon  statute.  In  concluding,  Mr. 
Justice  Strong  remarked  that  it  was  not  necessary  to  further  pursue 
that  particular  line  of  thought,  for  if  a  construction  had  been  given 
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to  a  statute  by  the  supreme  court  of  a  State,  the  Supreme  Court  of 
the  United  States  would  follow  such  construction.  He  then  cited 
the  case  of  Huchins  v.  Kimmell,  supra,  the  same  case  which  was 
cited  with  approval  by  the  supreme  court  of  Oregon  in  the  Megffin- 
son  case,  hereinbefore  discussed.  The  conclusion  of  the  court  was 
as  follows: 

We  are  constrained  to  rule  there  was  error  in  charging  the  jury  that  if  th^ 
found  neither  a  minister  nor  a  magistrate  was  present  at  the  alleged  marriage, 
such  marriage  was  invalid,  and  the  verdict  should  be  for  the  defendant. 

The  judgment  of  the  trial  court  was  then  reversed  and  the  case 
remanded  for  another  trial. 

After  a  most  careful  consideration  the  department  finds  the  ruling 
of  the  Supreme  Court  of  the  United  States  to  be  clear  and  explicit, 
entirely  free  from  ambiguity,  and  so  far  as  it  affects  the  present  issue 
may  be  summed  up  in  the  words  of  Mr.  Justice  Strong  when  he  said, 
as  to  marriages  at  common  law,  that  courts  have  usually  held  them 
good,  "  notwithstanding  the  statutes,  unless  they  contain  express 
words  of  nullity ;  "  and  this  principle  was  followed  in  the  case  then 
under  consideration.  The  statutes  in  that  case  were  practically 
identical  with  the  ones  the  department  is  now  considering.  The 
United  States  Supreme  Court  found  no  words  of  nullity  in  the 
Michigan  statutes,  and  it  is  observed  that  even  the  circuit  court,  in 
the  Holmes  case,  did  not  find  words  of  nullity. 

The  conclusion  of  the  department  in  the  case  now  before  it  on  re- 
view is  inevitable.  The  Holmes  opinion,  upon  which  you  rely,  was 
rendered  in  April,  1870,  the  then  latest  opinion  of  the  Supreme  Court 
of  the  United  States  upon  the  same  issue,  and  upon  which  the  circuit 
court  strongly  relied,  being  that  in  the  Jewell  case,  on  which  the 
court  was  evenly  divided,  no  conclusion  being  promulgated.  Seven 
years  after  the  rendering  of  the  opinion  in  the  Holmes  case  the  United 
States  Supreme  Court  handed  down  its  opinion  in  the  case  of  Meister 
V,  Moore.  It  has  never  been  modified  or  overruled,  and  it  involves  the 
same  issue  and  principles  as  are  now  before  the  department. 

By  reason  of  the  foregoing  the  department  finds : 

First.  The  supreme  court  of  the  State  of  Oregon  has  never  passed 
directly  upon  the  validity  of  a  common-law  marriage  in  that  State, 
but  there  are  exceedingly  strong  dicta  in  the  Megginson  opinion  to 
the  effect  that  such  a  marriage  is  valid. 

Second.  No  court  has  found  words  of  nullity  in  the  statutes  of 
Oregon  relating  to  marriage,  and  none  are  apparent. 

Third.  By  virtue  of  the  opinion  of  the  United  States  Supreme 
Court  in  the  case  of  Meister  v.  Moore,  supra,  and  following  the  law 
as  therein  expounded,  a  common-law  marriage  is  good  in  the  State 
of  Oregon. 
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Fourth.  Every  element  of  a  common-law  marriage  between  the 
soldier  and  the  claimant  in  the  present  case  has  been  proved. 

It  follows  that  the  claimant  herein  having  been  the  commo<i-law 
wife  of  Glisan,  is  now  his  widow,  and  has  a  pensionable  status  as 
such  widow. 

The  departmental  opinion  in  the  case  of  Mknwell  (11  P.  D.,  427) 
is  explained  to  the  extent  that  the  Murray  case  therein  cited  (6  Oreg.. 
26)  is  not  to  be  considered  as  good  authority  for  holding  a  common- 
law  marriage  consummated  in  the  State  of  Oregon  as  valid  in  that 
State,  but  that  the  opinion  of  the  United  States  Supreme  Court  in 
the  case  of  Meister  v.  Moore  (96  U.  S.,  76)  is  authority  for  such 
holding. 

If  there  are  other  cases  dependent  upon  the  issue  herein  involved, 
whether  under  adjudication  or  already  adjudicated,  your  conclusion 
in  such  cases  should  be  made  to  conform  to  the  views  herein  expressed. 

Action  reversed. 

PATHOL.OGICAL    SBai^BNCG— GANGRGNB    ANB    FROSTBITES. 

James  G.  Horton. 

The  facts  In  the  case  do  not  warrant  the  conclusion  that  the  loss  of  left  foot 
from  gangrene  ten  years  after  discharge  was  due  to  frostbite  incurred  in 
service,  as  alleged  by  the  appellant. 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of 
Pensions^  March  7,  1011, 

James  G.  Horton  served  in  Company  B,  Forty-second  U.  S.  Col- 
ored Volunteer  Infantry,  from  April  10,  1864,  to  January  31,  1866. 
Also  as  first  lieutenant  of  Company  B,  Seventh  U.  S.  Volunteer 
Infantry,  from  July  31,  1898,  to  February  28,  1899,  war  with  Spain. 

He  filed  January  28,  1895,  or  about  three  years  prior  to  his  second 
service,  a  declaration  for  pension  under  the  general  law,  alleging 
that  while  on  duty  at  Chattanooga,  Tenn.,  in  April,  1863,  (?)  he 
received  a  bayonet  wound  of  second  toe  of  left  foot,  which  necessi- 
tated amputation  of  said  toe;  that  he  also  received  two  wounds  of 
his  head  in  1864. 

He  filed  after  his  discharge  from  last  service  another  declaration 
for  pension,  October  14,  1907,  in  which  he  alleged  that  while  on 
duty  at  Camp  Haskell,  Macon,  Ga.,  about  the  middle  of  February, 
1899,  he  incurred  frostbite  affecting  both  feet,  all  toes  of  both  feet, 
both  hands,  and  all  fingers  of  both  hands,  and  as  result  of  such  frost- 
bite he  was  afflicted  with  blood  poisoning  and  varicose  veins  of  both 
legs;  that  the  frostbite  was  incurred  through  exposure  to  extreme 
cold  weather  while  pursuing  his  duties  as  officer  of  the  guard. 
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The  claims  were  adjudicated  at  the  same  time,  April  24, 1908,  and 
rejected  on  the  ground  that  a  ratable  degree  of  disability  had  not 
been  shown  from  the  alleged  causes  since  dates  of  filing  the  decla- 
rations. 

The  soldier  filed  June  5,  1909,  another  declaration  for  pension 
under  the  general  law,  alleging  that  on  account  of  the  frostbite  of 
feet,  previously  alleged,  his  left  foot  was  amputated  April  29,  1909. 

This  claim  was  rejected  by  the  bureau  December  16,  1909,  in  con- 
formity with  the  following  indorsement: 

Approved  for  rejection  of  frostbite  of  feet  and  loss  of  left  foot  by  amputation, 
on  the  ground  of  no  record  of  frostbite  of  feet,  no  medical  or  satisfactory  evi- 
dence  of  origin  in  service  or  existence  at  and  continuance  from  discharge  of 
same,  or  that  amputation  of  left  foot,  alleged  as  a  result  thereof,  is  due  to  or 
was  necessitated  by  said  frostbite,  and  claimant's  evident  inability  to  fomisii 
the  evidence  necessary  to  prove  claim  thereon. 

An  appeal  was  entered  from  said  action  September  17,  1910,  and 
the  department  remanded  the  papers  in  the  case  to  the  bureau,  with 
instructions  that  the  claim  be  specially  examined  because  the  evi- 
dence was  not  sufficiently  explicit  to  determine  whether  amputation 
of  left  foot  was  necessitated,  as  the  affidavits  of  medical  witnesses 
indicated,  on  account  of  gangrene  produced  by  frostbite  or  from 
arterial  disease  produced  independently  of  frostbite. 

After  the  receipt  of  the  new  evidence  the  claim  was  again  rejected, 
January  20,  1911,  on  the  ground  that  the  amputation  of  left  foot 
could  not  be  accepted  as  a  result  of  alleged  frostbite. 

The  claimant,  through  an  attorney,  entered  an  appeal  from  this 
last  action,  February  3,  1911,  contending  the  evidence  is  sufficient  to 
show  he  incurred  frostbite  of  feet  as  alleged,  and  the  testimony  of 
physicians  shows  that  the  amputation  of  left  foot  was  necessitated 
by  such  frostbite. 

The  papers  in  the  case  were  transmitted  to  the  department  by  the 
bureau,  February  14,  1911,  accompanied  with  an  opinion  of  the 
medical  referee,  who  says: 

There  appears  to  be  no  reason,  from  a  medical  standpoint,  to  conclude  that 
the  amputation  of  the  claimant's  left  foot  in  1909  was  the  result  of  frostbite 
incurred  over  ten  years  before. 

It  is  noted  that  in  the  last  action  on  the  claim  the  question  of  incur- 
rence in  service  and  continuance  thereafter  of  frostbite  was  not  dis- 
posed of;  that  the  claim  was  rejected  on  purely  pathological  grounds; 
that  is,  the  amputation  was  not  accepted  as  due  to  frostbite.  Ordi- 
narily only  this  phase  of  the  question  would  be  discussed,  but  it 
seems  necessary  to  point  out  that  the  claimant  was  examined  by  a 
surgeon  February  21,  1899,  preliminary  to  his  last  muster  out,  when 
there  were  no  disabilities  alleged  or  found.  It  is  also  noted  that 
when  examined  December  20,  1907,  under  his  first  declaration  for 
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pension,  that  filed  prior  to  his  last  service,  the  surgeon  found  no 
condition  of  the  feet  that  could  be  attributed  to  frostbite. 

The  history  of  the  disease  of  left  foot  which  led  to  its  amputation 
is  given  by  the  physicians  who  attended  him  at  that  time. 

Dr.  James  W.  Kaye  testified  that  he  first  gave  the  soldier  pro- 
fessional attention  April  8,  1909,  and  had  him  under  observation 
till  the  amputation  of  his  foot,  and  afterwards  to  July  26,  1910. 

When  he  first  examined  the  foot  he  found  all  the  toes  and  front 
part  of  foot  gangrenous,  and  the  soft  tissues  practically  destroyed. 
At  time  of  his  second  visit,  date  not  stated,  he  found  the  bones  of 
little  toe  so  much  destroyed  that  he  picked  them  out.  The  tissues 
of  the  foot  were  all  dead  for  about  one-third  way  down  plantar  sur- 
face, involving  all  the  bones.  The  witness  "  would  not  say  as  to  the 
frostbite  being  the  originating  cause." 

The  gangrene  rapidly  worked  its  way  toward  the  leg,  and  it  seemed 
impossible  to  check  it  "as  it  was  too  dec 5)  seated."  The  gangrene 
was  "  moist,"  and  virtually  the  entire  foot,  including  the  bones,  was 
involved. 

In  regard  to  the  allegation  of  the  claimant  that  said  gangrene  was 
caused  by  frostbite,  the  witness  again  stated  he  could  not  express  an 
opinion  as  to  the  relation;  that  it  would  be  impossible  for  him  to 
tell  in  Apf  il,  1909,  what  might  have  been  the  exciting  cause  originally, 
or  as  to  how  long  it  had  existed. 

Another  medical  witness,  Dr.  W.  P.  T.  Jones,  testified  that  he  at- 
tended the  claimant  for  gangrene  of  left  foot  and  assisted  in  the  am- 
putation of  same.  This  witness  said  he  first  examined  said  foot  Feb- 
ruary 19,  1899,  and  again  June  3,  1909 ;  but  in  another  part  of  same 
deposition  he  stated  his  services  ceased  May  18,  1909.  In  other  re- 
spects the  witness's  dates  are  much  confused,  but  it  would  seem 
he  examined  the  foot  February  19,  1909,  and  did  not  see  same  again 
until  April  26,  1909,  when  he  was  called  in  consultation  with  Doctor 
Kaye,  when  it  was  decided  that  amputation  was  necessary. 

Dr.  W.  H.  Mayfield  testified  he  saw  the  soldier  in  consultation  a 
few  days  before  he  amputated  his  left  foot.  The  foot  was  then 
dead  and  sloughing.  The  bones  of  leg  were  necrotic,  which  neces- 
sitated the  removal  of  leg  higher  up  than  was  at  first  intended.  He 
was  given  a  history  of  frostbite,  and  was  of  opinion  same  caused  the 
gangrene.  "Frostbite  of  the  soft  tissues  involving  the  periostium 
would  lead  ultimately  to  bone  starvation  and  death  to  the  parts." 

It  would  seem  that  if  the  claimant  was,  as  alleged,  exposed, 
while  visiting  the  guard  at  Macon,  Ga.,  to  such  extreme  cold  as  to 
lead  to  the  destruction  of  his  left  foot  ten  years  after  the  event,  he 
would  have  mentioned  same  at  the  time  of  muster  out,  when  he  de- 
clared over  his  own  signature  that  he  was  not  afflicted  with  any  disa- 
bility incurred  in  service  or  otherwise.  ^  ^ 
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He  was  mustered  out  about  two  weeks  after  the  alleged  incurrence. 

Then  again,  if  he  had  been  so  disabled  it  is  very  probable  there  would 
have  been  some  sign  of  same  when  he  was  examined  by  the  board  of 
surgeons  about  two  years  prior  to  the  amputation. 

Furthermore,  it  is  an  observed  fact  that  the  pathological  results  of 
frostbite  are  immediate.  Prof.  John  Parmenter,  in  Park's  System 
of  Surgery,  says  of  frostbite,  as  follows: 

Frostbites  result  from  the  appUcation  of  cold  of  an  intense  degree  for  a  time 
sufficiently  long  to  arrest  the  circulation.  TUey  may  be  divided,  like  burns, 
into  three  degrees,  and  have  a  striking  similarity  to  them.  The  first  degree  is 
characterized  by  superficial  erythema;  the  second,  by  the  formation  of  vesicle; 
and  the  third,  by  eschars. 

As  a  rule,  the  parts  most  distant  from  the  heart  suffer  most,  viz,  parts  of 
the  hands  and  feet,  the  nose  and  ears.  (It  is  interesting  in  this  connection  to 
note  the  immunity  from  freezing  possessed  by  certain  exposed  parts,  such  as 
the  eyelids  and  eyeballs.) 

Pathology. — When  a  part  is  exposed  to  cold,  contraction  of  the  blood  vessels, 
followed  by  retarded  circulation,  is  the  first  phenomenon  to  be  noted.  I)ei)end- 
ing  upon  the  Intensity  of  the  cold  and  the  duration  of  exiK)sure,  this  contrac- 
tion may  proceed  to  complete  obliteration,  when  the  exposed  surface  becomes 
white  in  color.  (This  can  be  easily  demonstrated  exi>eri  men  tally  with  the  ether 
spray  when  used  as  a  local  antvsthetic.)  If,  now,  warmth  be  applied,  cUlitntion 
of  the  vessels,  with  severe  i)ain,  stasis,  thrombosis,  and  even  ganjiroiie.  follows. 

Symptoms. — These  are  both  constitutional  and  local,  varying  with  the  degree 
and  duration  of  exiwsure  to  cold. 

Constitutional  symptoms:  In  extreme  cases  these  are  manifested  by  a  sub- 
normal temperature,  diflicult  respiration,  slow  pulFe,  dilated  pupils,  which  react 
sluggishly,  incoordination,  apathy,  and  a  tendency  to  sleep,  which  is  so  irre- 
sistible that  the  individual  will  consciously  lie  down  to  certain  death. 

Local  symptoms:  The  first  degree  Is  characterized  by  a  deep-red  color  and 
more  or  less  evident  swelling  In  the  affected  tissues.  The  retarded  circulation 
is  shown  by  the  slowness  with  which  the  color  returns  after  its  dissipation  by 
pressure.  The  part  may  become  more  or  less  painful  as  warmth  is  applied: 
usually  only  itching  is  present.  This  degree  of  frostbite,  frequently  repeated, 
leads  to  the  well-known  condition  of  chillblains. 

In  frostbite  of  the  second  degree  the  color  becomes  of  a  deeper  red  or  binish 
tint,  and  the  part  is  more  or  less  covered  with  blebs.  These  may  break,  leaving 
ulcers  which  are  extremely  slow  in  healing.  Indeed,  frostbites  of  the  second 
degree  are  usually  more  intractable  than  burns  of  the  same  degree,  1.  e.,  the 
vitality  of  the  tissues  is  more  depressed. 

In  the  third  degree  the  part  becomes  dark  blue  in  color  or  marble-like,  is 
amesthetic,  and  is  covered  with  l)lebs.  Soon  gangrene,  local  or  general,  super- 
venes, followed  frequently  by  sepsis,  producing  general  disturbance. 

It  does  not  appear  from  the  evidence  that  the  claimant  was  sub- 
jected to  an  intense  degree  of  cold  for  a  sufficient  time  to  arrest  the 
circulation  in  his  left  foot. 

One  witness,  an  enlisted  man  of  claimant's  regiment,  testified  in 
regard  to  tke  alleged  disability  that  at  the  time  alleged  he  was  on 
guard;  that  there  were  four  posts;  that  at  each  post  was  a  "camp 
fire  "  and  that  the  guardhouse  was  well  heated.    However,  this  wit- 
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ness,  as  well  as  several  others,  testified  that  the  claimant  had  his  feet 
frostbitten  as  alleged. 

Other  witnesses  ^jestified  he  continued  to  complain  of  his  feet  there- 
after until  the  left  foot  was  amputated. 

If  the  left  foot  had  been  in  fact  so  badly  frostbitten  as  to  lead  to 
gangrene  the  process  would  not  have  been  postponed  for  ten  years. 
The  authority  heretofore  quoted  says  the  frostbite  in  the  third  degree 
that  "  soon  gangrene,  local  or  general,  supervenes." 

All  the  facts  would  indicate  that  the  gangrene  was  not  caused  by 
frostbite,  and  the  department  therefore  affirms  the  action  of  the 
bureau  of  which  complaint  is  made. 

The  appellant  is  a  pensioner  under  the  act  of  June  27, 1890,  at  the 
maximum  rate,  $12  a  month. 

gERVICB—HONORABLEDISCHARGE— DESERTION— DISLOYALTY— FRAUI>— JOINT 
RBBOLUTION  OF  JULY  1,  1902-ACTS  OF  JUNE  21,  1800,  AND  FEBRUARY  6,  1907. 

George  Deitz. 

The  claimant,  wbile  a  prisoner  of  war  at  Salisbury,  K.  C,  enlisted  in  the  Con- 
federate Army,  was  afterwards  captured  in  arms  against  the  federal  forces, 
was  kept  in  confinement  until  the  close  of  the  war  and  then  released  upon 
taking  the  oath  of  allegiance,  returned  to  his  home  and  some  months  later 
went  before  a  mustering  officer  and  was  mustered  out. 

Held:  1.  That  the  provisions  of  section  1  of  the  joint  resolution  of  July  1,  1902, 
do  not  apply  in  such  a  case.     (Citing  Hartwell  B.  Whittle,  15  P.  D.,  337.) 

2.  That  his  discharge,  having  been  manifestly  obtained  by  misrepresentation  or 
concealment  of  material  facts,  can  not  be  regarded  as  "  honorable  "  within 
the  meaning  of  the  acts  of  June  27,  1890,  and  February  6,  1907. 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of 
Pensions^  March  ISy  1911. 

The  department  has  considered  the  appeal  filed  January  28,  1911, 
from  the  action  of  the  Pension  Bureau  in  the  matter  of  the  claim  of 
George  Deitz,  formerly  a  soldier  in  Company  C,  Fourth  New  York 
Heavy  Artillery. 

The  claim  to  which  the  appeal  relates  was  filed  March  22,  1910, 
and  was  based  on  the  provisions  of  the  act  of  February  6,  1907.  It 
was  rejected  June  2,  1910,  on  the  ground  that  the  claimant  was  not 
honorably  discharged  from  the  service  of  the  United  States,  and  on 
the  further  ground  of  disloyalty,  the  claimant,  while  a  prisoner  of 
war,  having  voluntarily  enlisted  and  served  in  the  Confederate  Army. 
It  is  contended  in  the  appeal  that  he  was  honorably  discharged  and 
that  he  did  not  voluntarily  enlist  or  serve  in  the  Confederate  Army. 

The  claimant's  military  record,  as  furnished  by  the  War  Depart- 
ment on  September  11,  1895,  is  as  follows: 

George  Deitz,  Company  C,  Fourth  New  York  Heavy  Artillery,  was  enrolled 
December  81,  1863,  and  mustered  out  on  individual  roll  September  26,  186S, 
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and  during  that  period  the  rolls  show  him  present  except  as  follows:  August  SU 
1SG4,  missing  in  action  since  August  25,  1864.  Same  report  to  June  30, 
3865.     •     •     • 

He  was  captured  at  Weldon  Railroad  August  25,  1864 ;  confined  at  Richmond, 
August  27,  1864;  sent  to  Salisbury,  N.  C,  October  19,  1864.  He  enlisted  In 
Company  C,  Second  Foreign  Battalion,  afterwards  called  the  Eighth  Ckinfeder- 
ate  States  Battalion,  December  27,  1864,  at  Salisbury,  N.  C,  for  three  years. 
He  was  captured  by  Gen.  Stoneman,  while  in  arms  against  the  United  States 
Government,  at  Salisbury,  N.  C.  He  voluntarily  made  known  that  he  formerly 
belonged  to  the  United  States  Army  and  claimed  that  he  deserted  from  camp 
of  prisoners  of  war  to  escape  starvation.  He  was  confined  at  Nashville,  Tenn., 
and  released  on  taking  the  oath  of  allegiance  July  6,  1865,  and  was  mustered 
out  on  an  individual  muster-out  roll,  as  a  private,  September  26,  1865. 

A  report  from  the  War  Department  dated  October  25,  1902, 
further  states : 

It  has  been  determined  by  this  department  that  the  muster  out  and  discharge 
of  this  soldier,  at  Rochester,  N.  T.,  September  26,  1865,  the  date  of  the  muster 
out  of  his  company,  was  obtained  by  misrepresentation  and  misapprehension 
of  the  facts  of  record  in  the  case,  and  that  the  same  is  void  and  without  effect, 
his  final  record  being  that  of  a  deserter  on  December  13, 1864. 

An  additional  report,  furnished  April  4,  1910,  states: 

Upon  a  reexamination  of  the  records  nothing  whatever  has  been  found  to 
show  the  whereabouts  of  the  within-named  George  Deltz,  Company  C,  Fourth 
New  York  Heavy  Artillery,  subsequent  to  July  6,  1865,  except  that  he  appears 
to  have  been  at  Rochester,  N.  Y..  on  September  26,  1865.  On  June  30,  1865, 
and  August  31,  1865,  Company  C.  Fourth  New  York  Heavy  Artillery,  was  sta- 
tioned at  Fort  Ward,  Va.  This  company  was  mustered  out  of  service  Sep- 
tember 26,  1865,  at  Washington.  D.  C,  and  was  finally  paid  and  disbanded  on 
October  5,  1865,  at  New  York,  N.  Y. 

The  claimant's  statement  is  that  he  was  a  prisoner  at  Salisbury, 
N.  C,  "  with  scant  rations  and  no  care  "  until  some  time  in  January 
or  February,  1865 ;  that  he  was  then  "  a  walking  skeletcwi,"  sick  and 
discouraged  and  willing  to  do  almost  anything  to  save  his  life  and 
get  out  that  he  might  get  enough  to  eat ;  that  he  and  other  prisoners 
talked  the  matter  over  and  concluded  that  they  would  be  justified  in 
offering  to  enlist  in  the  Confederate  Army  in  order  that  they  might 
get  food  and  thereafter  escape  to  the  Union  Army  at  the  first  oppor- 
tunity ;  that  a  "  compact "  was  made  for  the  purpose  of  carrying  out 
that  plan,  but  it  was  agreed  among  the  parties  thereto  that  they 
would  not  bear  arms  or  fight  against  the  United  States  Government; 
that  pursuant  to  such  "  compact "  and  agreement  he  enlisted  in  the 
Confederate  Army  and  was  sent  with  other  recruits  to  Florence, 
S.  C,  where  they  were  kept  under  guard  all  the  time,  but  fed,  until 
Stoneman's  last  raid,  when  they  were  returned  to  Salisbury  and  given 
guns  for  the  first  time,  and  marched  toward  the  skirmish  line ;  that 
when  they  got  within  running  distance  of  the  Union  line  they,  in 
accordance  with  their  agreement  and  plan,  dropped  their  guns  and 
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rushed  into  the  Union  lines;  that  he  immediately  told  the  federal 
officers  that  he  was  a  Union  soldier  and  how  he  happened  to  get  into 
the  Confederate  ranks,  and  was  not  put  under  guard,  but  sent  to  the 
rear  and  marched  (not  under  guard)  to  Greenville,  East  Tennessee, 
where  he  was  detained  until  some  time  in  June,  when  he  was  sent  (not 
under  guard)  to  New  York  City,  to  a  Soldiers'  Rest,  and  remained 
there  until  his  brother  came  and  took  him  home;  and  that  some  time 
in  August  he  went  to  Rochester  and  was  honorably  discharged. 

It  will  be  observed  that  his  statement  differs  in  some  important 
particulars  from  the  record.  He  says  he  enlisted  in  the  Confederate 
Army  in  January  or  February,  1865,  while  the  record  shows  that  he 
enlisted  December  27, 1864,  less  than  two  months  and  a  half  after  his 
arrival  at  the  Salisbury  prison.  He  asserts  that  he  was  not  kept  under 
guard  after  he  had  related  the  circumstances  under  which  he  joined 
the  Confederate  Army,  but  the  record  shows  that  he  was  confined  at 
Nashville,  Tenn.,  until  July  6,  1865,  which  certainly  indicates  that 
he  was  under  guard  during  that  time.  He  would  have  it  appear  that 
he  was  treated  as  a  Union  soldier  regained  from  the  enemy,  while 
the  record  tends  to  show  that  he  was  treated  as  a  prisoner  until,  the 
war  being  over,  he  was  released  upon  taking  the  oath  of  allegiance. 
The  fact  that  he  was  required  to  take  such  an  oath  before  being  re- 
leased tends  to  show  that  his  loyalty  was,  at  least,  considered 
doubtful. 

And  where  his  statement  is  not  contradicted  by  the  record  it  is 
hardly  such  as  to  inspire  confidence  in  its  verity. 

That  the  Confederate  authorities  would  have  enlisted  a  number  of 
prisoners  and  given  them  soldiers'  rations  for  months  without  requir- 
ing any  military  service  of  them  seems  highly  improbable. 

Unfortunately  he  can  not  produce  any  corroborating  testimony* 
The  fellow-prisoners  who  were  parties  to  or  cognizant  of  the  alleged 
plan  of  escape  can  not  be  found.  The  best  he  can  do  is  to  furnish 
the  affidavits  of  his  three  brothers  to  the  effect  that  when  he  came 
home  in  July,  1865,  he  told  substantially  the  same  story  about  his 
enlistment  in  the  Confederate  Army  that  he  does  now. 

There  can  be  no  question  that  under  section  4716  of  the  Revised 
Statutes  and  rulings  of  the  department  in  the  case  of  Milo  Ousterhout 
(7  P.  D.,  270),  Charles  F.  M.  Guernsey  (11  P.  D.,  64),  and  others 
this  man  would  have  been  barred  from  receiving  pension  prior  to  the 
passage  of  the  joint  resolution  of  July  1,  1902,  the  benefits  of  which 
were  by  the  act  of  March  4,  1907,  extended  to  claimants  under  the 
act  of  February  6, 1907. 

What  we  have  to  consider,  then,  is  (1)  whether  section  1  of  the 
joint  resolution  of  July  1,  1902,  applies  to  his  case,  and  (2)  if  so, 
whether  he  was  honorably  discharged  from  the  military  service  of 
the  United  States.  ^  ^ 
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In  the  case  of  Hartwell  B.  Whittle  (16  P.  D.,  337),  in  which  the 
evidence  showed  that  the  claimant  after  receiving  an  honorable  dis- 
charge from  service  of  the  Federal  Army,  and  while  a  civilian,  was 
made  a  prisoner  and  taken  to  Andersonville,  Ga.,  where  he  enlisted 
in  the  Confederate  Army,  it  was  held  that  the  provisions  of  section 
1  of  the  joint  resolution  of  July  1, 1902,  do  not  apply  to  persons  who 
voluntarily  enlisted  in  the  Confederate  Armyafter  having  been  in  the 
military  service  of  the  United  States  and  whose  last  service  was  in 
aid  of  the  rebellion. 

The  reasoning  by  which  that  conclusion  was  reached  is  believed  to 
have  been  sound  and  is  applicable  in  the  case  now  under  considera- 
tion, for,  although  thfe  claimant  had  not  been  formally  discharged 
from  the  service  of  the  United  States  at  the  time  of  his  enlistment 
in  the  Confederate  Army,  he  rendered  no  further  military  service 
after  his  capture  by  General  Stoneman,  so  that  his  last  actual  service 
was  in  aid  of  the  rebellion.  His  case  is  to  be  thus  distinguished 
from  that  of  the  widow  of  William  Hedgspeth  (13  P.  D.,  349),  in 
which  the  soldier,  after  deserting  the  Confederate  service  in  which 
he  enlisted  while  a  prisoner  of  war,  returned  to  his  former  command 
in  the  United  States  Army  and  served  therein  until  mustered  out 
with  it. 

But  even  if  it  be  conceded  that  the  joint  resolution  of  July  1, 
1902,  applies,  was  the  claimant  "  honorably  discharged?  "  It  is  true 
that  he  holds  a  certificate  of  discharge  which,  on  its  face,  is  honorable, 
but  it  is  well  settled  that  the  possession  of  such  a  certificate  is  not 
conclusive  as  to  the  character  of  the  discharge.  In  the  case  of  Lewis 
W.  Thomas  (18  P.  D.,  197)  it  was  held  that  in  claims  for  pension 
under  the  acts  of  June  27,  1890,  and  February  6,  1907,  the  question 
of  the  character  of  the  discharge  of  a  soldier  or  sailor,  whether  hon- 
orable, dishonorable,  or  without  honor,  is  to  be  determined  by  the 
facts  shown  by  the  record  at  the  time  such  discharge  was  granted. 
If,  however,  in  any  given  case,  the  record  and  the  evidence  should 
not  be  clear  or  convincing  on  the  point,  leaving  it  doubtful  whether 
a  discharge  was,  at  the  time  it  was  given,  or  issued,  granted  as  an 
honorable  discharge,  due  weight  and  consideration  should  always  be 
given  to  the  views  and  opinions  of  the  authorities  of  the  War  Depart- 
ment as  expert  evidence  on  the  question  whether  or  not  the  original 
act  was  the  granting  of  an  honorable  discharge. 

What  are  the  facts  in  this  case?  The  claimant,  while  a  prisoner 
of  war,  enlisted  in  the  enemy's  army.  He  thereby  became,  in  the  eye 
of  military  law,  a  deserter.  (See  Digest  of  Opinions  of  the  Judge- 
Advocate-General,  1901,  pp.  574-575.)  Having  been  captured  while 
in  arms  against  the  federal  forces,  he  was  not  returned  to  his  former 
command,  but  was  held  and  treated  as  a  Confederate  prisoner  until 
(the  war  being  over)  he  was  permitted  to  take  the  oath  of  allegiance 
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and  go  free.  He  returned  to  his  home  (his  regiment  being  still  in 
the  field)  and  remained  there  until  September  26,  1865,  when  he 
presented  himself  before  a  mustering  oflScer  at  Rochester,  N.  Y.,  and 
was  mustered  out  In  view  of  these  facts  can  there  be  a  reasonable 
doubt  that  he  obtained  his  discharge  by  misrepresentation  or  by  con- 
cealing material  facts,  either  of  which  is  sufficient  to  constitute  fraud  ? 
Upon  this  point  the  War  Department,  in  a  report  dated  April  19, 
1910,  says: 

Wben  tbis  soldier  presented  himself  to  the  mustering  officer  in  New  York 
for  discharge  he  was  not  an  escaped  or  imroled  prisoner,  but  was  a  deserter, 
and  that  officer  had  no  authority  to  discharge  him.  The  action  of  the  mustering 
officer  must  have  been  based  upon  fraudulent  misrepresentation  on  the  part 
of  the  soldier,  but,  if  it  was  not  it  was  unauthorized.  In  either  case  it  is 
clear  that  the  discharge  was  void. 

Whatever  may  be  held  as  to  the  eflfect  of  such  a  discharge  to  sep- 
arate a  man  from  the  service  (and  as  to  that  this  department  is  not 
called  upon  to  express  any  opinion)  it  can  not  be  held  that  a  dis- 
charge procured  by  fraud  was  honorable  within  the  meaning  of  the 
acts  of  June  27,  1890,  and  February  6,  1907,  and  the  joint  resolution 
of  July  1, 1902. 

After  careful  consideration  and  for  the  reasons  above  stated,  the 
action  of  the  bureau  is  affirmed. 


BVIDBMCB— PRESUMPTION   OF  PRIOR   SOUNDNBSS— IlfCURRBNCB— TUBBR- 
CULOSIS   AND   KYPHOSIS. 

Charles  Kauf. 

The  evidence  that  claimant  contracted  the  alleged  pulmonary  tuberculosis  In 
the  service  and  In  line  of  duty  being  just  as  strong  as  that  tending  to  show 
that  said  disease  existed  prior  to  enlistment,  the  presumption  of  prior 
soundness  is  not  rebutted,  and  the  claim  Is  allowed. 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of  Pen- 
sions^ March  13, 1911. 

Charles  Kauf,  who  served  in  Company  A,  Twenty-second  United 
States  Infantry,  from  February  3,  1902,  to  January  30,  1906,  and  as 
an  unassigned  recruit,  United  States  Army,  from  February  12,  1909, 
to  February  22,  1910,  filed,  March  10,  1910,  a  declaration  for  pension 
under  the  general  law,  alleging  that  while  serving  at  Columbus  Bar- 
racks, Ohio,  about  April,  1909,  he  contracted  tuberculosis,  and  as  a 
result  of  said  tuberculosis  he  also  suffers  with  disease  of  heart,  and 
that  while  under  treatment  at  Fort  Bayard,  N.  Mex.,  for  tuberculosis 
he  contracted  disease  of  stomach  and  bowels. 

In  affidavit  filed  October  10,  1910,  the  claimant  stated  that  he  did 
not  allege  disease  of  heart  as  an  independent  affection  and  desired, 
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for  the  present,  to  "  drop  his  claim  on  account  of  stomach  and  bowels, 
as  he  is  now  unable  to  obtain  the  evidence  required,"  and  requested 
that  his  claim  for  disease  of  lungs,  tuberculosis,  be  adjudicated. 

The  bureau,  it  appears,  disregarded  the  explanation  of  the  decla- 
ration for  pension  on  account  of  disease  of  heart  and  ignored  the 
waiver  of  claim  on  account  of  disease  of  stomach  and  bowels,  and 
submitted  said  disabilities  for  action,  and  the  claim  was  rejected 
January  18,  1911,  in  conformity  with  an  indorsement  on  face  brief 
as  follows : 

Approved  for  rejection  of  claim  for  disease  of  heart,  stomach,  and  bowels, 
alleged  as  contracted  while  a  member  of  Thirteenth  Recruit  Ck)mpany  Foot 
Service  (white)  Infantry,  on  the  ground  of  no  record,  medical,  or  other  satis- 
factory testimony,  showing  origin  of  said  disabilities  In  said  service,  their 
existence  at  discharge  and  continuance  since  that  date,  and  claimant's  declared 
inability  to  furnish  such  evidence. 

The  claim  for  tuberculosis  (disease  of  lungs)  was  rejected  at  same 
time  in  conformity  with  following  indorsements: 

Reject  disease  of  lungs  on  the  ground  that  said  disability  is  not  incident  to 
claimant's  short  military  service,  but  to  causes  aflFecting  him  prior  to  enlistment, 
subject  to  approval  of  medical  referee.     (See  slip  dated  January  G.  1911.) 

The  medical  indorsement  reads  as  follows : 

Approved  for  rejection.  A  ratable  degree  of  disability  has  not  been  shown 
since  date  of  filing  claim  from  disease  of  lungs  independent  of  soldier's  condi- 
tion prior  to  enlistment.     (See  opinion  of  January  6,  1911.) 

The  claimant,  through  an  attorney,  entered  an  appeal  in  the  depart- 
ment February  10, 1011,  contending  the  bureau  was  in  error  in  reject- 
ing the  claim  on  the  grounds  stated ;  that  disease  of  heart  was  alleged 
as  a  result  of  disease  of  lungs ;  and  that  there  should  be  a  record  of 
treatment  in  service  for  disease  of  stomach  and  bowels.  He  further 
contends  that  at  time  of  his  enlistment  his  health  was  above  par ;  that 
he  was  healthy  and  robust ;  and  as  proof  of  his  condition  would  cite 
the  report  of  his  medical  examination  when  enlisted,  which  he  be- 
lieves was  corroborated  by  the  evidence  obtained  by  the  bureau  on 
special  examination  of  his  claim;  that  his  condition  remained  good 
until  about  the  1st  of  April,  1909,  while  at  Columbus  Barracks,  Ohio, 
when  he  contracted  a  severe  cold  which  settled  on  his  lungs;  he  be- 
lieves there  should  not  be  held  any  adverse  presumption  because  of 
the  death  of  his  brothers,  which  occurred  while  claimant  was  in 
service,  because  there  is  evidence  explaining  the  disease  in  both  cases. 

It  would  seem  that  it  is  not  necessary  at  this  time  to  pass  upon  the 
action  rejecting  the  claim  for  disease  of  stomach  and  bowels  or  disease 
of  heart  for  the  reasons  heretofore  stated. 

It  appears  the  claim  for  pension  on  account  of  alleged  disease  of 
lungs,  tuberculosis,  was  rejected  in  conformity  with  the  opinion  of 
the  medical  referee,  dated  January  6,  1911,  referred  to  on  the  face 
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brief.  Said  opinion,  addressed  to  the  chief  of  the  board  of  review, 
reads  as  follows : 

Respectfully  returned  to  Mr.  T.  W.  Dalton,  chief  of  board  of  review. 

This  case  has  so  many  suspicious  features  that  I  do  not  feel  justified  in  ad- 
mitting it  (from  a  medical  standpoint)  without  calling  your  attention  to  the 
adverse  features.    He  first  served  from  February  3,  1902,  to  January  30,  1005. 

He  reenlisted  February  12,  1909,  and  was  discharged  February  22,  1910,  on 
Burgeon's  certificate  of  disability,  on  account  of  chronic  pulmonai'y  tuberculosis. 
It  is  also  shown  in  such  certificate  that  he  became  unfit  for  duty  April  9,  1909. 
Becords  of  physical  examination  at  enlistment  (February,  1909)  show  kyphosis 
dorsal  region  mild. 

The  first  record  of  treatment  in  the  last  service  Is  April  12,  1909,  for  chronic 
pulmonary  tuberculosis,  apex  right  lung  incipient.  After  this  date  he  remained 
nnder  treatment  until  discharged.  To  a  special  examiner  the  soldier  stated, 
relative  to  the  origin  of  his  disability :  "  I  was  wallcing  the  post  No.  4,  Colum- 
bus, Ohio;  it  was  raining  and  snowing,  and  I  caught  a  severe  cold.  I  do  not 
just  remember  the  day;  it  was  about  two  weeks  after  that  I  went  on  guard 
again ;  had  a  hemorrhage  while  on  post,  spitting  blood ;  when  I  came  off  guard 
they  sent  me  to  the  hospital,"  etc. 

Two  weeks  prior  to  April  12  when  he  entered  hospital  with  chronic  tuber- 
culosis would  take  the  time  back  prior  to  about  March  31  as  the  date  when  he 
says  he  took  the  cold.  He  entered  the  service  with  kyphosis  (curvature  of  the 
spine),  and  this  feature  of  the  case  is  worthy  of  notice,  although  in  the  rather 
superficial  examination  as  to  prior  soundness  this  feature  of  the  case  was  over- 
looked. 

Keene,  in  his  work  on  surgery,  says  of  kyphosis  synonyms :  "  Spondylitis ; 
malum  Pottii;  carles  of  the  spine;  humpback;  angular  curvature  of  the  spine; 
tuberculosis  of  the  vertebrae.  German:  die  Pott'sche  Krankheit;  Spitzbuckel; 
tuberculose  Wirbelentztindung,"  etc.  "The  name  of  Pott's  disease  is  given  to 
a  tuberculous  affection  of  the  vertebrae,  attacking  in  most  cases  the  vertebral 
bodies,  rarely  the  laminae  and  spinous  processes."  •  •  •  "  Is  in  America  one 
of  the  two  most  frequent  locations  of  Joint  tuberculosis."    •     •     • 

Two  of  the  claimant's  brothers  died  of  tuberculosis;  one,  George  (on  April 
29,  1909,  just  after  this  man  had  gone  to  hospital),  of  pulmonary  tuberculosis  of 
eight  months*  duration;  the  other,  Jacob,  on  April  9,  1910,  of  chronic  paren- 
chymatous nephritis  and  tubercular  enteritis  of  about  six  months'  duration. 
George  must  have  been  well  advanced  with  the  disease  before  the  applicant 
enlisted. 

From  enlistment  February  12  to  April  9,  1909,  the  date  indicated  as  that  at 
which  the  disease  was  first  observed,  is  fifty-seven  days.  The  soldier  has  stated 
that  he  had  a  hemorrhage  from  the  lungs  before  he  was  first  treated. 

Now,  let  us  consider  what  the  authorities  say  of  pulmonary  hemorrhage  in 
relation  to  the  stage  of  the  tubercular  process  when  this  symptom  is  first 
observed. 

Anders'  Practice  of  Medicine :  "  Hemoptysis.  According  to  some  authors 
hemoptysis  is  potent  in  producing  pulmonary  tuberculosis.  It  is,  however,  cer- 
tain that  in  most  instances  in  which  it  appears  to  precede  phthisis,  and  have 
a  casual  connection  with  it,  it  is  in  reality  a  symptom  of  existing  pulmonary 
tuberculosis    •    •     •." 

Strumpell  Practice  of  Medicine:  "No  one  will  now  admit  the  truth  of  the 
theory,  which  Niemyer  once  vigorously  defended,  that  a  primary  pulmonary 
hemorrhage  could  cause  the  development  of  pulmonary  phthisis.  Certainly  in 
the  cases  which  apparently  support  such  an  opinion  the  pulmonary  hemorrhage 
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is  not  the  cause  but  a  symptom  -of  pulmomiry  tuberculosis.  ♦  •  ♦  The 
onset  of  pulmonary  tuberculosis  is  quite  slow  and  gradual  in  the  majority  of 
cases.  The  patient  can  give  only  an  approximate  idea  of  the  time  when  he 
became  ill    •    •    •." 

"These  cases  of  pulmonary  tuberculosis  which  begin  with  hemoptysis  are 
of  special  practical  importance.  Of  course  it  is  understood  that  the  tubercular 
process  has  existed  for  some  time  before  the  blood  appears.  *  *  *  But 
in  the  midst  of  apparent  health  after  some  slight  constitutional  disturbance 
comes  a  cough  with  bloody  expectoration    •     •    ♦." 

Tyson's  Practice:  "Hemorrhage  from  the  lungs  is  a  symptom  everywhere 
associated  with  the  idea  of  consumption.  There  are  two  i>eriods  in  which  it 
occurs,  one  early  and  one  late.  The  early  hemorrhages  are  usually  moder- 
ate and  are  due  to  the  rupture  of  blood  vessels  weakened  by  tubercular 
infiltration    ♦     •    *."  , 

Osier's  Practice:  "Hemoptysis  is  met  with  early  In  the  disease,  before  there 
are  physical  signs  or  during  the  course  of  the  affection  when  there  is  softening 
or  excavations.  A  majority  of  the  hemorrhages  believed  to  be  precursory  are 
really  due  to  already  existing  disease  of  the  lungs,  and  there  is  no  ground 
whatever  for  the  opinion  so  long  held  that  phthisis  can  originate  with  hemop- 
tysis. •  •  •  Unquestionably  in  a  majority  of  the  cases  in  which  subse- 
quent to  hemoptysis  phthisis  occurs  tubercles  were  already  present  in  the 
lung.    •    •    *." 

These  rather  lengthy  quotations  have  been  made  with  a  view  to  showing  how 
universal  the  belief  Is  among  our  advanced  teachers  that  hemorrhage  from  the 
lungs  In  pulmonary  phthisis  occurs  because  of  a  previous  tubercular  Infection 
and  that  it  may  occur  in  those  who  were  seemingly  healthy  before  such  symp- 
tom occurred.  The  hemorrhage,  according  to  the  claimant's  statement,  occurred 
just  before  he  went  to  hospital,  less  than  GO  days  after  enlistment,  and,  as  we 
have  seen,  such  a  hemorrhage  is  secondary  to  a  tubercular  deposit  in  the  lung, 
a  process  which  from  inception  to  the  development  of  the  hemorrhage  must 
require  a  period  of  time  of  greater  or  less  duration,  we  gradually  work  back  the 
date  of  incurrence  to  a  period  more  or  less  remote  to  that  at  which  he  was  first 
treated.  The  diagnosis  at  the  date  of  the  first  treatment  was  chronic  pulmonary 
tuberculosis  (Incipient  or  not  well  developed),  which  still  further  supports  the 
theory  that  the  inception  of  the  trouble  was  not  regarded  as  acute  or  recent. 
With  a  kyphosis  at  enlistment,  which  Is  more  or  less  suggestive  of  tuberculosis 
of  the  spine;  a  hemorrhage  occurring  less  than  two  months  after  enlistment, 
which  presupiwses  a  preexisting  tubercnlur  Infection:  a  brother  left  at  home 
who  was  sufl:ering  from  pulmonary  tuberculosis  when  the  soldier  enlisted,  if 
the  record  of  death  as  to  the  duration  of  his  illness  be  correct,  we  have  a  picture 
that  is  practically  complete  and  convincing. 

We  have  a  source  of  Infection  prior  to  enlistment,  and  a  subsequent  develop- 
ment of  a  chronic  tubercular  process  within  a  period  that  renders  It  almost 
positively  certain  that  the  disease  was  not  Incident  to  the  soldier's  military 
service,  and  the  claim  should  be  rejected  on  this  ground.   • 

The  medical  referee  fully  presents  the  adverse  features  of  the 
case.  His  presumption  is  that  because  of  the  exi.stence  of  slight 
curvature  of  the  spine,  a  history  of  tuberculosis  in  brothers,  and  the 
recognition  of  pulmonary  tuberculosis  within  two  months  of  en- 
listment, the  disease  should  not  be  attributed  to  the  soldier's  military 
service. 
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To  offset  this  presumption  there  is  the  fact  the  medical  officers  of 
the  Army  regarded  the  disease  as  contracted  in  service  and  line  of 
duty  and  the  testimony  of  all  the  witnesses  whose  depositions  were 
taken  by  the  special  examiner. 

The  certificate  of  disability  upon  which  the  soldier  was  discharged 
from  service  shows  he  was  recommended  for  discharge  because  of 
chronic  pulmonary  tuberculosis;  that  he  became  unfit  for  duty  April 
9, 1909 ;  that  the  disease  was  contracted  at  Columbus  Barracks,  Ohio, 
April  9,  1909,  while  on  duty  as  a  private  of  infantry;  that  he  was 
discharged  February  22,  1910,  from  the  general  hospital,  Fort 
Bayard,  N.  Mex.,  because  of  chronic  pulmonary  tuberculosis  involv- 
iiig  greater  part  of  both  upper  lobes  and  summits  of  both  lower 
lobes,  "  incurred  in  line  of  duty." 

The  claimant's  mother,  Sophia  Kauf,  testified  before  the  examiner, 
December  2,  1910,  that  the  soldier  was  never  seriously  ill  or  treated 
by  a  physician  prior  to  his  second  enlistment  in  the  Army ;  was  per- 
fectly sound  and  healthy.  The  witness  further  testified  that  there 
was  no  hereditary  lung  trouble  in  the  family.  One  son,  however, 
died  of  tuberculosis  of  stomach,  aged  26  years,  after  an  illness  of 
four  months. 

Jacob  Kauf,  father  of  the  claimant,  testified  that  when  his  son 
returned  home  from  his  first  service  he  was  sound  and  healthy  and 
remained  so ;  worked  at  his  trade  until  his  second  enlistment.  When 
he  returned  home  after  discharge  from  this  last  service  he  had  a 
cough  and  has  not  been  in  a  condition  to  do  any  work  since.  "  Prior 
to  his  enlistment,  in  1909,  he  was  a  stout,  rugged  boy,  had  never  had 
a  serious  spell  (of)  sickness,  no  deep  colds,  catarrh,  pneumonia,  or 
anything  of  the  kind.*' 

The  witness  further  stated  there  was  no  hereditary  lung  disease  in 
the  family  on  either  side.  He  had  a  son  die  a  few  years  ago  of 
tuberculosis  of  the  stomach  and  lead  poisoning.  He  had  no  trouble 
with  his  lungs  at  all. 

Katharine  Kauf,  Mrs.  M.  Doering,  and  Mrs.  Josephine  Miller, 
sisters  of  the  claimant,  and  Karl  Kauf,  a  brother,  all  testified  the 
soldier  was  in  perfect  health  prior  to  his  second  enlistment;  was  an 
athlete,  strong  and  healthy;  but  when  he  returned  home  he  had  a 
cough  and  he  appeared  to  have  a  disease  of  his  lungs. 

All  testified  there  is  no  hereditary  consumption  in  the  family,  that 
both  parents  are  healthy,  as  are  the  witnesses. 

Philip  Hall,  50  years  old,  a  painter,  testified  that  he  has  known 
the  claimant  for  the  last  fifteen  years;  he  worked  for  witness  for 
several  years  before  he  first  went  into  the  Army  and  again  after  he 
came  back  from  said  first  service.  "  He  was  as  sound  a  young  man  " 
as  witness  ha4  ever  seen;  "  he  was  vigorous  and  robust,"  and  he  never 
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complained  of  anything.  Witness  never  knew  him  to  have  a  cough 
before  his  army  service.  Since  his  return  from  the  Army  the  last 
time  he  attempted  to  do  some  work  for  the  witness,  but  he  "  was  a 
total  failure."  He  had  a  deep  cough  and  was  not  able  to  do  any 
work. 

Oscar  Guth  testified  he  has  known  the  claimant  for  fifteen  years; 
formerly  boarded  with  his  parents  and  is  now  boarding  with.  them. 
Before  the  claimant  enlisted  the  last  time  he  was  as  healthy,  a  boy 
as  the  witness  ever  saw;  never  knew  hinl  to  be  sick  before  .his  last 
service;  never  knew  him  to  have  a  cough,  cold,  or  catarrh  until  his 
return  home  from  last  service.  "There  is  no  hereditary  consump- 
tion in  the  family;  his  father  and  mother  are  strong  and  robust;  so 
are  all  the  otiier  children." 

Anthony  Klaus  testified  he  has  known  the  claimant  for  about 
twenty-four  years,  and  has  been  intimately  acquainted  with  him 
during  said  time.  They  were  schoolmates  for  awhile  and  lived  in  the 
same  neighborhood.  Witness  never  knew  that  he  had  any  sickness 
prior  to  his  enlistment;  never  knew  him  to  be  affected  with  colds, 
cough,  or.  catarrh  before  service;  saw  him  a  short  time  after  his 
return  from  his  first  service,  "  and  he  was  big  and  fine  and  remained 
perfectly  healthy  until  he  went  into  the  service  the  second  time." 
When  he  returned  from  the  second  service  he  had  fallen  off  in  weight 
and  had  a  cough,  and  he  has  not  been  able  to  do  any  work  since  his 
return  home. 

Edward  Borschel  testifijed  he  has  known  the  claimant  for  about 
twenty  years — were  playmates.  Ever  since  witness  has  known  him 
he  was  strong  and  robust,  "  above  the  average  as  to  health,"  and  never 
knew  him  to  be  sick  until  his  return  from  the  army  a  short  time  ago. 
He  saw  him  "  quite  a  few  times  "  between  his  services,  and  he  seemed 
to  be  in  fine  health. 

Dr.  A.  B.  Wright  testified  December  8,  1910,  that  he  has  known 
the  claimant  for  about  one  year  and  a  half;  was  physician  to  the 
family  before  he  knew  the  claimant.  He  treated  his  brother  during 
his  illness.  Witness  did  not  know  the  claimant  until  he  came  back 
from  the  army.  He  then  had  consumption,  and  he  has  been  under 
his  observation  and  treatment  ever  since.  He  has  a  well-defined 
case  of  pulmonary  tuberculosis.  His  brother  had  tubercular  perito- 
nitis. To  the  question  whether  there  is  hereditary  consumption  in  the 
family  the  witness  replied  that  the  mother  and  father  and  the  girls 
are  well.  Two  brothers  who  died  were  heavy  drinkers.  One  died  of 
tuberculosis  of  lungs  about  three  years  ago.  The  claimant  was  not 
home  when  the  brothers  were  sick.  Witness  thinks  if  tuberculosis 
were  in  the  family  the  father  and  mother  and  girls  would  show  signs 
of  it.  He  is  of  opinion  the  claimant  contracted  disease  of  lungs  in 
service.    The  claimant  is  a  man  of  good  habits. 
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It  would  seem  the  presumption  of  prior  soundness  at  date  of  second 
enlistment  is  well  corroborated  by  the  testimony  of  the  preceding 
witnesses. 

As  before  stated,  the  claim  was  rejected  upon  the  opinion  of  the 
medical  referee,  who  based  his  conclusion — that  the  infection  ante- 
dated the  claimant's  enlistment — ^upon  the  statement  in  the  report  of 
examination  at  enlistment,  that  a  mild  kyphosis  existed,  and  upon 
the  fact  that  two  brothers  died  of  tuberculosis,  and  that  signs  of 
infection  were  recognized  within  two  months  of  date  of  enlistment. 

The  question  is  whether  such  presumption,  based  upon  the  medical 
history,  is  sufficient  to  rebut  the  presumption  of  prior  soundness  at 
enlistment,  and  overcome  the  very  positive  testimony  of  the  witnesses 
that  the  claimant  was  apparently  in  perfect  health  when  he  was  en- 
listed. 

It  is  neiedless  to  say  that  it  is  impossible  to  fix  the  time,  even  ap- 
proximately, when  the  microorganism  of  tuberculosis  was  implanted 
in  the  claimant's  lungs,  and  the  question  may  well  arise,  Has  the 
bureau  a  right  to  reject  a  claim  for  pension  upon  such  medical  prob- 
ability? It  is  of  course  probable  that  there  existed  a  predisposition  to 
infection,  but  it  has  been  repeatedly  held  by  the  department  that  pre- 
disposition to  a  disease  is  not  a  bar  to  pension.  In  other  words,  the 
presumption  that  the  claimant  contracted  the  disability  in  service  is ' 
just  as  strong  as  the  presumiotion  that  he  did  not,  and  under  such  cir- 
cumstances the  department  hereby  reverses  the  action  of  the  bureau 
and  remands  the  papers  for  readjudication  and  allowance  of  the  claim. 


PRACTICE— DECLARATION— RBISSUB— CHANGING  CLAIBI. 

Jacob  Yondorf  alias  Jacob  Helleil 

Wbere  a  claimant  specifically  states  in  his  application  for  a  pension  the  law 
under  which  he  applies,  and  a  certificate  is  issued  under  some  other  law  not 
referred  to  in  said  application  under  which  he  may  be  entitled  to  a  pension, 
should  the  claimant,  with  the  knowledge  of  the  law  and  circumstances  of 
his  claim,  and  not  being  misled,  afterwards  request  that  his  certificate  be 
issued  under  the  law  mentioned  in  his  application,  and  he  is  entitled  to  such 
pension  under  said  law,  such  issue  should  be  made  and  the  certificate  of  the 
former  issue  recalled  and  canceled. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

August  10,  1908, 

It  appears  from  the  record  in  this  claim  that  Jacob  Yondorf ,  who 
served  as  a  private  in  Company  K,  Eleventh  New  York  State  Militia 
Infantry,  under  the  name  of  Jacob  Heller,  from  May  27,  1862,  to 
September  16,  1862,  on  June  20,  1907,  filed  a  claim  for  a  pension  in 
which  claim  it  was  stated,  among  other  things : 

Claimant  wishes  his  claim  considered  under  the  act  of  June  27,  1890,  as  it  is 
necessary  for  him  to  prove  his  age,  and  he  wishes  the  services  of  an  attorney. 
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The  said  declaration  for  a  pension  contained  a  power  of  attorney 
in  favor  of  Joshua  R.  Potts,  of  Chicago,  111.  Joshua  R.  Potts  was 
recognized  by  your  bureau  as  an  attorney  from  the  date  of  filing 
until  the  final  adjudication  of  the  claim,  and  said  attorney  was  called 
upon  at  various  times  to  furnish  certain  testimony  in  the  claim. 

The  claim  appears  to  have  been  briefed  and  submitted  for  admis- 
sion under  the  act  of  June  27,  1890,  as  amended  by  the  act  of  May  9, 
1900,  on  November  22,  1907,  and  on  the  suggestion  of  a  reviewer  on 
the  board  of  review  in  a  slip  dated  November  26,  1907,  that  the  claim 
be  adjudicated  under  the  act  of  February  6,  1907,  as  it  appeared 
claimant's  age  could  be  accepted  as  62  years  at  date  of  execution  of 
his  declaration,  the  claim  was  rebriefed  and  resubmitted  for  allowance 
under  the  act  of  February  6, 1907,  and  approved  for  admission  under 
said  act  December  3,  1907,  at  $12  per  month  from  date  of  filing 
declaration. 

On  January  2,  1908,  the  attorney  entered  an  appeal  from  said 
action,  contending  that  the  declaration  filed  June  20,  1907,  invoked 
alone  the  benefits  of  the  act  of  June  27,  1890,  stating  that  he  was 
called  upon  several  times  for  evidence  showing  identity,  and  calling 
attention  to  the  fact  that  in  the  declaration  claimant  stated  that  he 
wished  the  claim  prosecuted  under  the  act  of  June  27,  1890,  in  order 
that  his  attorney  might  receive  a  fee  for  proving  his  identity,  and 
claiming  the  bureau  erred  in  not  paying  a  fee  of  $10  on  the  issue  of 
December  5,  1907. 

The  action  of  the  bureau  was  affirmed  January  16,  1908,  on  the 
ground  that  the  third  section  of  the  act  of  February  6,  1907,  forbids 
the  payment  of  a  fee  for  services  in  prosecuting  a  claim  thereunder, 
stating  that  no  claim  had  been  allowed  except  under  the  act  of  Feb- 
ruary 6,  1907,  and  if  appellant  was  entitled  to  a  fee  at  all  it  was  be- 
cause of  his  services  in  that  claim,  and  the  law  forbids  the  payment 
of  such  a  fee  for  such  services. 

In  said  decision  it  was  pointed  out  that — 

If  it  were  a  fact  that  the  declaration  filed  by  appellant  on  June  20,  1907. 
Is  a  declaration  for  pension  under  the  act  of  June  27,  1890,  and  the  bureau 
treated  it  as  a  basis  of  a  claim  for  pension  under  the  act  of  February  6,  1907, 
the  bureau's  action  In  this  particular  can  not  be  reviewed  upon  appeal  pre- 
senting the  question  of  an  attorney's  title  to  fee;  such  action  of  the  bureau 
pertains  to  the  merits  of  the  claim,  and  it  has  been  invariably  held  that  the 
bureau's  action  as  to  merits  of  a  claim  can  not  be  reviewed  upon  appeal  from 
its  action  in  the  claim  as  to  recognition  of  attorneys  or  for  the  payment  of  a 
fee  therein. 

A  motion  to  reconsider  said  action  was  overruled  February  14, 
1908,  on  the  same  ground.  It  was  stated  in  said  decision,  however, 
that  "  an  appeal  from  the  bureau's  action  on  the  merits  of  the  claim 
will  be  entertained,  if  entered  by  the  claimant  himself  after  he  has 
been  fully  advised  in  the  premises."  r^^^^T^ 
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The  bureau's  attention  was  called  to  a  motion  signed  by  the 
claimant  and  filed  February  3, 1908,  which  motion  contained  a  power 
of  attorney  in  favor  of  Mr.  Potts.  Said  motion  appears  to  be  an 
application  executed  and  sworn  to  by  the  claimant,  requesting  a 
reissue  in  the  case  to  allow  pension  under  the  act  of  June  27,  1890, 
instead  of  February  6,  1907,  stating  that  he  had  appointed  Mr.  Potts 
his  attorney  to  prosecute  his  claim;  that  he  furnished  all  the  evi- 
dence that  was  called  for  under  said  act  of  June  27,  1890;  reported 
for  medical  examination  and  was  duly  examined  under  said  act,  and 
that  he  at  no  time  filed  a  claim  under  the  act  of  February  6,  1907. 
but,  on  the  contrary,  specifically  requested  that  his  claim  be  not  con- 
sidered under  any  law  except  the  act  of  June  27.  1890.  Said  appli- 
cation authorized  Mr.  Potts  "to  prosecute  his  application  for  a  re- 
issue and  to  appeal  the  same  to  the  honorable  Secretary  of  the 
Interior  or  any  other  authority  that  he  may  deem  proper." 

It  appears  that  this  application  was  referred  to  the  law  division 
of  the  bureau,  and  the  chief  of  that  division  on  February  20,  1908, 
referred  it  to  the  medical  referee,  requesting  an  opinion  as  to  whether 
the  pensioner  was,  from  the  degree  of  disability  established,  entitled 
to  a  rating  under  the  acts  of  June  27,  1890,  and  May  9,  1900,  and  if 
so,  that  he  fix  the  rate  from  June  20, 1907,  and  return  the  case. 

On  February  24,  1908,  the  medical  referee  returned  the  case  with 
the  opinion  that — 

The  report  of  the  medical  examination  made  October  4,  1907.  shows  a  dis- 
ability from  senile  debility  (to  Include  lmi>aired  vision),  and  peneral  debility 
that  will  warrant  the  allowance  of  the  maximum  rate  under  the  act  of  June 
27,  1890. 

On  April  2,  1908,  the  bureau  submitted  the  claim  for  special  exam- 
ination for  the  purpose  of  acquainting  the  pensioner  with  the  con- 
ditions connected  with  his  election  to  receive  pension  under  the  act 
of  June  27,  1800,  in  lieu  of  that  which  he  received  imder  the  act  of 
February  C,  1907,  and  to  fully  explain  to  him  his  rights  and  privi- 
leges in  the  premises. 

The  claimant,  after  being  fully  advised  as  to  his  rights  in  the 
matter,  said,  among  other  things,  referring  to  his  attorney : 

I  want  him  to  receive  the  fee,  and  If  there  Is  no  other  way  by  which  it  can  be 
lawfully  paid  to  him»  then  I  want  my  pension  issued  under  the  act  as  heretofore 
suggested — 

meaning  the  act  of  June  27,  1890. 
The  act  of  February  6,  1907,  contains  this  provision : 
And  nothing  herein  contained  shall  prevent  any  pensioner  or  person  entitled 

to  a  pension  from  prosecuting  his  claim  and  receiving  a  pension  under  any  other 

general  or  special  act. 

Section  4715  of  Revised  Statutes  provided  that — 
Nothing  in  this  title  shall  be  so  construed  as  to  allow  more  than  one  pension 
at  the  same  time  to  the  same  person  or  to  persons  entitled  Jointly*  but  any 
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pensioner  who  shall  so  elect  may  surrender  his  certificate  and  receive  in  Hen 
thereof  a  certificate  for  any  other  pension  to  which  he  would  have  been  entitled 
had  not  the  surrendered  certificate  been  issued. 

The  claimant  has  at  no  time  requested  that  he  be  pensioned  under 
the  act  of  February  6, 1907,  but  on  the  contrary  made  his  application 
on  the  blank  form  prescribed  for  claims  under  the  act  of  June  27, 
1890,  and  May  9,  1900,  and  specifically  stated  in  the  body  of  said 
application  that  he  desired  the  claim  to  be  prosecuted  under  the  act 
of  June  27, 1890.  It  would  seem  that  this  request  was  complied  with, 
as  his  attorney  was  recognized  and  called  upon  to  furnish  evidence 
in  order  to  establish  the  claim,  and  when  this  was  done  the  issue  was 
made  under  the  act  of  February  6,  1907.  While  an  attorney  is  in 
good  standing  and  entitled  to  recognition  in  a  case  he  has  rights  that 
the  bureau  and  the  department  must  respect. 

In  the  case  of  Kathryn  A.  Ratcliffe  (11  P.  D.,  171)  the  application 
for  a  dependent  mother's  pension  was  in  the  form  prescribed  for  an 
application  by  a  mother  under  the  provisions  of  section  4707  of  the 
Revised  Statutes.  It  appeared,  also,  that  she  was  called  upon  to 
furnish  evidence  of  her  dependence  upon  the  soldier  at  the  date  of 
his  death  and  of  his  contributions  toward  her  support,  as  required  by 
said  section,  and  that  such  evidence  was  furnished. 

Using  the  language  of  the  decisio'h — 

In  other  words,  the  papers  show  that  the  claim  purported  to  be  one  under 
the  law  as  It  existed  prior  to  June  27,  1890,  and  was  so  treated  by  your  bureau 
up  to  the  point  of  adjudication,  but  is  held  to  have  been  adjudicated  under  the 
provisions  of  the  old  law,  as  amended  by  the  act  of  June  27,  1890.  It  does  not 
appear  in  what  resiiect  the  adjudication  would  have  been  different  had  it  been 
made  under  the  old  law  as  unamended,  except  in  the  matter  of  attorneys*  fees. 

In  said  opinion  the  following  observations  appear: 

The  actual  pecuniary  benefits  to  be  obtained  by  proceeding  under  said  action 
may  be  no  greater  than  would  be  secured  under  the  act  of  June  27,  1890.  They 
may  be  even  less.  Nevertheless,  the  law  imposes  no  restriction  upon  the  appli- 
cant. If  he  or  she,  for  purely  sentimental  or  fanciful  reasons,  prefers  to  make 
and  prosecute  the  claim  under  the  older  law,  he  has  an  undoubted  right  to  do 
80.  In  the  case  of  a  soldier  or  widow  applicant  this  right  is  not  questioned. 
Why  should  it  be  in  the  case  of  a  dependent  parent?  It  is  by  no  means  cer- 
tain that  the  establishment  of  a  claim  under  the  provisions  of  the  old  law 
rather  than  under  those  of  the  new  may  not  at  some  time  result  in  pecuniary 
benefit  to  the  claimant.  Such  would  be  the  fact,  for  instance,  if  the  limitation 
upon  the  arrears  act  of  March  3,  1879,  should  be  repealed,  but  even  if  no  sub- 
stantial benefit  could  ever  accrue,  I  find  no  authority  for  coercing  the  choice  of 
a  claimant  to  whom  the  law  permits  alternative  courses  of  action. 

'  It  was  held  that  the  claim  should  be  regarded  as  having  been  made 
and  prosecuted  wholly  under  the  provisions  of  section  4707  of  the 
Revised  Statutes  and  as  unaffected  by  anything  contained  in  the  act 
of  June  27,  1890,  and  that,  if  necessary,  a  readjudication  should  be 
made  and  a  new  certificate  issued.  ^  I 
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Under  the  provisions  of  the  statutes  herein  referred  to  and  the 
above-cited  decision,  from  which  quotations  have  been  made,  it  ap- 
pears that  the  bureau,  in  adjudicating  this  case  under  the  act  of 
February  6,  1907,  instead  of  under  the  act  of  June  27,  1890,  without 
any  request  or  authority  from  the  claimant  so  to  do,  was  unwar- 
ranted by  the  law,  and  as  it  appears  that  on  February  3,  1909,  the 
claimant  filed  a  motion  or  application  requesting  a  reissue  in  the 
case  and  to  allow  pension  under  the  act  of  June  27,  1890,  instead  of 
February  6, 1907,  it  would  seem  that  the  bureau  should  have  complied 
with  his  request. 

The  department  therefore  holds  that  the  bureau,  having  issufed  the 
certificate  in  the  case  under  the  act  of  February  6,  1907,  erred  in 
refusing  claimant's  application  for  a  reissue  to  allow  him  pension 
under  the  act  of  June  27,  1890,  the  bureau  having  conceded  his  right 
to  pension  thereunder  at  the  same  rate  and  to  commence  from  the 
same  date  as  under  the  law  under  which  the  certificate  was  issued. 

The  action  appealed  from  is  therefore  reversed  and  the  papers 
remanded  for  read  judication  to  allow  pension  under  the  act  of  June 
27,  1890,  and  a  call  on  the  claimant  to  return  the  certificate  issued 
under  the  act  of  February  6, 1907,  preliminary  to  receiving  one  under 
the  act  of  June  27,  1890. 

In  this  case  it  may  be  noted,  as  was  said  in  the  decision  referred  to 
(11  P.  D.,  171),  that  it  is  not  intended  that  this  decision  shall  operate 
so  as  to  permit  claimants  to  be  misled  into  making  claims  detrimental 
to  their  interests  for  the  benefit  of  their  attorneys. 


restoration— section     471»,     revised     statutes— re  nerval— evi- 
dence—medical,  evidence. 

Charues  Waverlt. 

Where  a  pensioner's  name  has  been  dropped  from  the  pension  roll  under  the 
provisions  of  section  4719  of  the  Revised  Statutes  for  failure  to  claim 
pension  for  three  years  after  the  same  shall  have  become  due,  and  an  appli- 
cation shall  have  been  made  for  restoration  under  said  section,  it  is  error 
to  adjudicate  such  application  as  a  claim  for  renewal.  (See  case  of  Jacob 
Yondorf,  No.  74  current  series.) 

The  amount  and  kind  of  *'  medical  evidence  as  to  continuance  of  the  disability  " 
required  by  section  4719  of  the  Revised  Statutes,  in  cases  of  invalids  who 
were  not  exempt  from  biennial  examinations,  varies  according  to  the  nature 
of  the  disability,  the  essential  fact  to  be  established  by  such  evidence  being 
that  the  disability  for  which  tlie  claimant  was  originally  pensioned  still 
exists;  and  where  the  medical  referee  has  stated  that,  in  his  opinion,  the 
disability  was  of  a  permanent  character,  and  reports  of  two  medical  exami- 
nations show  practically  the  sjime  pensionable  physical  conditions  that 
existed  when  pension  was  originally  allowed,  such  opinion  and  reports 
constitute  "medical  evidence  of  continuance"  within  the  meaning  and 
intent  of  the  statute,  and  warrant  restoration. 
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Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

August  16j  J910. 

Charles  Waverly,  who  served  as  a  private  in  Company  E,  Twen- 
tieth United  States  Infantry,  Regular  Establishment,  from  August  5, 
1869,  to  March  26,  1871,  was  originally  pensioned  under  the  provi- 
sions of  the  general  law  for  abscesses  on  left  side  at  a  rating  of  $8  per 
month  from  March  27, 1871.  He  was  last  paid  this  pension  to  June  4, 
1883,  and  was,  on  January  8,  1887,  dropped  from  the  rolls  under  the 
provisions  of  section  4719,  Revised  Statutes,  by  reason  of  his  failure 
to  claim  payment  of  his  pension  for  three  years,  the  statutory  pre- 
sumption being  that  he  was  dead,  or  that  his  pensionable  disability 
had  ceased  to  exist  in  a  ratable  degree. 

On  July  11, 1907,  the  pensioner  filed  an  application  for  restoration 
of  his  pension,  alleging  that  from  1883  to  1895  he  had  been  engaged 
in  prospecting  and  mining  in  the  mountains  of  New  Mexico  and 
Arizona,  far  removed  from  civilization  or  any  postal  or  mail  facili- 
ties, and  had  been  therefore  unable  to  apply  for  payment  of  his  pen- 
sion, and  when  he  returned  to  more  settled  parts  of  the  country  he 
found  he  had  been  dropped  from  the  rolls.  He  also  alleged  that  the 
disability  for  which  he  had  been  pensioned  had  been  continuous  dur- 
ing all  the  time  since  date  of  dropping.  On  October  11,  1909,  he 
filed  another  application  for  restoration,  which  was  merely  a  dupli- 
cate of  the  former  one. 

These  applications  appear  to  have  been  considered  and  adjudi- 
cated as  a  claim  for  renewal  of  pension  and  not  for  restoration,  and 
on  February  5,  1910,  were  approved  for  admission  as  such  for  ad- 
herent cicatrices  of  left  side,  result  of  abscesses,  at  a  rate  of  $8  per 
month  from  July  11, 1907,  the  date  of  filing  the  first  of  said  applica- 
tions, and  on  February  12,  1910,  certificate  was  issued  in  accordance 
with  said  adjudication. 

From  this  action  the  present  appeal  was  taken,  on  July  14,  1910, 
contending  that  said  claim  should  have  been  adjudicated  as  one  for 
restoration,  and  not  renewal  of  pension,  and  the  pensioner  should 
have  been  restored  to  the  rolls  at  his  original  rating  from  date  of 
dropping. 

The  applications  of  the  appellant,  filed  July  11,  1907,  and  October 
11,  1909,  were,  in  express  and  positive  terms,  applications  for  res- 
toration of  pension  and  contained  the  allegations  necessary  under 
the  provisions  of  section  4719,  Revised  Statutes,  to  constitute  a  valid 
and  legal  claim  for  restoration  of  pension  from  date  of  dropping. 
The  department  is  unable  to  discover  from  the  facts  of  this  case  any 
good  and  sufficient  reason  justifying  the  procedure  therein  whereby 
the  claim  was  treated  as  one  for  renewal  of  pension,  an  entirely  dif- 
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ferent  thing,  and  adjudicated  on  a  basis  not  contended  for  by  the 
appellant,  nor  sustained  by  the  facts. 

Two  official  medical  examinations  of  the  appellant,  under  his  claim 
for  restoration  of  pension  by  boards  of  examining  surgeons,  described 
an  existing  disability  from  adherent  cicatrices  of  left  side  resulting 
from  abscesses. 

In  the  course  of  the  adjudication  of  the  claim  it  was  referred  on 
January  7,  1910,  by  the  chief  of  the  board  of  review,  to  the  medical 
referee  for  his  consideration,  with  the  request  that — 

He  state  whether  from  a  medical  standpoint  it  may  be  accepted  that  the 
pensioned  disability  "  abscesses  on  left  side,"  or  a  probably  resulting  condition 
now  exists,  as  shown  in  the  medical  certificates  dated  December  16,  1908,  and 
November  3,  1009.  Glaimant^unable  to  furnish  medical  evidence  showing  con- 
tinuance. 

The  medical  referee  replied  on  January  9, 1910,  as  follows : 

If  the  claim  be  legally  approved  for  abscesses  of  left  side,  for  which  formerly 
pensioned,  a  rate  will  be  allowed  for  adherent  cicatrices  of  left  side,  result  of 
abscesses. 

The  existing  condition  is  a  direct  result  of  that  for  which  formerly  pensioned. 
From  a  medical  standpoint  restoration  from  date  of  dropping  is  warranted, 
and  evidence  as  to  continuance  is  not  essential,  the  disability  being  of  a  per- 
manent character. 

Notwithstanding  this  medical  opinion,  the  appellant's  pension  was, 
as  before  stated,  renewed  from  date  of  filing  his  application  of  July 
11,  1907,  for  practically  the  same  disability  for  which  he  had  been 
originally  pensioned  and  at  the  same  rating  he  had  formerly  re- 
ceived. His  claim  for  restoration  of  pension  from  date  of  dropping 
was  ignored,  and  a  claim  for  renewal  from  date  of  filing  application, 
that  he  had  never  made,  was  adjudicated  and  allowed. 

This  action  is  believed  to  have  been  erroneous.  If,  notwithstand- 
ing the  character  of  the  disability  in  this  case,  medical  evidence  of 
continuance  during  the  period  the  appellant  was  dropped  from  the 
rolls  was  considered  essential,  the  claim  for  restoration  of  pension 
filed  by  appellant  should  have  been  rejected  because  of  failure  of 
such  evidence,  and  not  a  claim  adjudicated  and  allowed  that  never 
had  any  existence. 

The  explanation  of  the  appellant  as  to  why  he  had  failed  to  claim 
his  pension  was  evidently  considered  as  satisfactory  and  sufficient, 
and,  in  the  opinion  of  the  department,  since  the  appellant  was  shown 
to  be  disabled  by  the  same  disabling  cause,  or  a  direct  result  of  the 
same  disabling  cause  for  which  he  was  originally  pensioned,  the  dis- 
ability from  which  was  pronounced  by  the  medical  officers  of  the  bu- 
reau to  be  permanent  in  character,  his  claim  for  restoration  should 
have  been  adjudicated  and  admitted,  and  he  should  have  been  restored 
to  the  rolls  from  date  of  dropping  at  the  same  rating  he  formerly 
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received,  in  accordance  with  what  appears  to  have  been  the  practice 
of  the  Bureau  of  Pensions  in  all  similar  cases.  (See  Practice  of  the 
Pension  Bureau,  1898,  p.  44  and  p.  35,  par.  6.) 

The  action  taken  in  this  case  is  therefore  hereby  reversed  and  set 
aside,  and  you  are  directed  to  reopen  and  readjudicate  the  claim  of 
appellant  as  a  claim  for  restoration  of  pension  in  accordance  here- 
with.    (See  published  decision  in  case  of  Jacob  Yondorf,  No,  74, 
"current  series,  to  appear  in  18  P.  D.) 

The  papers  in  the  claim  were  returned  to  the  department,  with  the 
following  communication  from  the  honorable  Commissioner  of  Pen- 
sions requesting  a  reconsideration  of  said  decision :    [Ed.] 

Departmbnc  of  the  Imteriob, 

Bureau  of  Pensions, 
Washington,  September  14,  1910, 
Hon.  Jesse  Wilson, 

Assistant  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary:  I  respectfully  ask  your  personal  consideration  of 
the  decision  just  reudero<l  in  the  claim  for  ixjnsion  certifica.te  No.  159251  of 
Charles  Waverly,  late  of  Company  E,  Twentieth  United  States  Infantry. 

I  had  the  claim  up  In  January  and  personally  applied  the  Thurman  decision, 
that  this  claimant  might  receive  some  benefit  from  a  pension.  I  still  believe 
that  the  Thurman  decision  would  ai^ply  to  a  claim  for  renewal.  There  is  no 
law  that  will  permit  the  bureau  to  restore.  Section  4719  of  the  Revised  Statutes 
has  not  been  complied  with.  Neither  can  it  be  complied  with,  as  it  seems  that 
the  claimant  was  engaged  In  prospecting  and  mining  In  Montana  and  Arizona 
until  1895.  This  Itself  Is  good  evidence  that  he  was  not  disabled  In  a  pension- 
able degree.  In  any  event,  Mr.  Secretary,  If  you  will  turn  to  the  original  allow- 
ance, you  will  find  that  biennial  examinations  were  required  in  this  case.  That 
being  the  case,  under  the  law  we  must  have  medical  evidence  of  the  continuance 
of  the  disability  to  restore  claimant's  name  to  the  rolls. 

As  the  certificate  has  been  written  In  this  case,  I  wish  you  would  have  prompt 
action  taken  and  the  papers  returned. 

Yours,  very  truly,  J.  L.  Davenport,  Commissioner. 

This  communication  with  the  papers  in  the  claim  were  referred  to 
the  Board  of  Pension  Appeals  by  the  Assistant  Secretary  for  a 
further  consideration  of  the  same  and  a  report. 

Said  communication  of  the  honorable  commissioner  together  with 
all  the  papers  in  the  case  were  carefully  considered  by  said  board, 
and  its  report  thereon  to  the  Assistant  Secretary  was  submitted^ 
through  its  chairman,  September  15,  1910,  of  which  the  following 
is  a  summary:    [Ed.] 

The  facts  in  the  case  and  the  reasons  leading  to  the  conclusion 
announced  in  said  decision  were  so  fully  stated  therein  that  it  leaves 
but  little  that  can  be  said  in  addition  thereto. 

As  was  pointed  out  in  the  decision  in  question,  this  claimant  did 
not  apply  or  ask  for  a  renewal,  but  for  a  restoration  of  his  pension 
from  date  of  dropping,  and  if  the  evidence  was  not  considered  suffi- 
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cient  to  justify  restoration  the  claim  should  have  been  rejected,  and 
not  a  claim  adjudicated  that  the  claimant  had  never  made,  and  some- 
thing allowed  him  for  which  he  had  never  applied. 

Section  4719,  Revised  Statutes,  provides  that  a  pensioner  who  has 
been  dropped  from  the  rolls  for  failure  to  claim  his  pension  for  three 
years  may  be  restored  to  the  same  on  filing  application  therefor, 
*'  accompanied  by  evidence  satisfactorily  accounting  for  the  failure 
to  claim  such  pension,  and  by  medical  evidence  in  cases  of  invalids 
who  were  not  exempt  from  biennial  examinations  as  to  the  continu- 
ance of  the  disability."  This  requirement  as  to  medical  evidence 
of  continuance  was  manifestly  intended  to  apply  to  cases  where  the 
disability  was  of  a  variable  and  fluctuating  character,  and  subject 
to  change  or  modification  in  degree  or  severity. 

In  the  present  case  it  is  true  that  the  claimant  was  not  exempted 
from  biennial  examinations  on  the  original  allowance  of  pension, 
but  the  subsequent  history  of  the  case,  the  medical  examinations  made 
under  his  claim  for  restoration,  the  opinion  of  the  medical  referee, 
quoted  in  the  decision,  show,  beyond  question,  that  the  disability 
was  permanent  and  has  remained  the  same  in  character  and  degree 
since  the  date  of  original  allowance,  as  much  so  as  if  pension  had 
been  allowed  for  the  loss  of  an  eye  or  limb. 

Surely,  then,  the  facts  of  this  case  bring  it  fully  within  the  reason 
and  intent  of  said  statute,  and  entitle  this  claimant  to  restoration 
thereunder. 

Do  not  the  certificates  of  the  two  medical  examinations  under  the 
claim  for  restoration,  showing  practically  the  same  pensionable  physi- 
cal conditions  existing  for  which  pension  was  originally  allowed,  and 
the  expert  medical  opinion  of  the  medical  referee,  set  forth  in  the 
decision,  that  "  the  existing  condition  is  a  direct  result  of  that  for 
which  formerly  pensioned,"  that  it  was  "  permanent "  in  character— 
that  is,  that  it  was  not  subject  to  change  and  has  not  changed  in 
nature  or  degree,  and  therefore  "evidence  as  to  continuance  is  not 
essential" — and  that  "from  a  medical  standpoint  restoration  from 
date  of  dropping  is  warranted,"  constitute  the  very  best  medical 
evidence  of  the  continuance  from  the  date  of  dropping  of  said  dis- 
ability, and  fully  meet  the  requirements  of  law  ? 

Would  some  ex  parte  affidavits  from  physicians,  stating  that  the 
conditions  now  existing  were  present  from  time  to  time  during  the 
period  in  question,  be  any  better  or  as  good  evidence  of  continuance? 
Unquestionably  such  evidence  would  add  nothing  material  or  of 
value  to  the  case,  and  would  be  merely  cumulative. 

If,  as  the  facts  in  this  case  and  the  expert  opinion  of  the  medical 
referee  undoubtedly  demonstrate,  this  claimant's  existing  disability 
is  practically  the  same  as  that  for  which  originally  pensioned  and 
has  been  permanent  in  character  and  degree,  then  the  fact  that  thii^ 
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claimant  was  engaged  in  prospecting  and  mining  in  Arizona  and 
Montana  until  1895  would  be  just  as  good  evidence  against  the 
present  existence  of  a  pensionable  disability  and  as  adverse  to  the 
renewal  of  pension  from  date  of  filing  claim  for  restoration  as  it 
could  possibly  be  to  restoration  from  date  of  dropping. 

It  is  believed  tfiat  the  facts  of  this  case  fully  entitled  this  claimant 
to  restoration  of  his  pension  under  section  4719,  Revised  Statutes, 
and  that  said  decision  of  August  16,  1910,  was  sound  and  correct  in 
law  and  fact,  and  should  be  adhered  to. 

Whereupon  the  Secretary  referred  all  of  the  foregoing  for  the  con- 
sideration of  the  Assistant  Attorney  General  for  the  Interior  Depart- 
ment and  upon  the  receipt  of  his  opinion  thereon  returned  the  papers 
to  the  bureau  with  the  following  supplemental  decision  adhering  to 
the  former  action  of  the  department:    [Ed.] 

DEPARTMENT  OF  THE  INTERIOR, 

Washington,  December  H^  1910. 
The  Commissioner  of  Pensions, 

Washington,  D.  0. 

Sir:  On  July  16,  1910,  the  department  rendered  an  opinion  in 
the  case  of  Charles  Waverly,  Company  E,  Twentieth  United  States 
Infantry,  Regular  Establishment,  appealed  under  Docket  No.  134518, 
and  on  the  same  date  all  the  papers  in  the  claim,  together  with  the 
opinion,  were  transmitted  to  your  bureau.  On  September  14,  1910, 
you  returned  the  papers  to  the  department,  requesting  a  reconsidera- 
tion of  the  decision.  The  matter  was  again  taken  up  and  considered 
by  the  Board  of  Pension  Appeals,  and  the  same  conclusion  reached 
as  heretofore. 

The  matter  w/is  also  referred  to  the  Assistant  Attorney  General 
for  the  Interior  Department,  with  the  request  that  the  papers  be 
reviewed  and  report  made  thereon.  The  following  is  a  copy  of  the 
report  this  day  received: 

Decembeb  14,  1910. 
The  Assistant  Secretary: 

I  am  returning  herewith  the  papers  in  the  pension  cases  of  Charles  Waverly 
and  William  M.  Lowden.    The  cases  have  been  reviewed.    Granting  the  medical 
premises,  about  which  I  am  not  competent  to  pass,  I  am  convinced  that  the 
decisions  are  well  founded  in  law  and  that  they  should  not  be  disturbed. 
Very  respectfully, 

OSCAB  Lawleb, 
Assistant  Attorney  General. 

The  former  action  taken  in  the  claim  is  therefore  adhered  to. 
Very  respectfully, 

Jesse  E.  Wilson, 
Assistant  Secretary. 
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PRACTICE— DECLARATIONS— duplicate:   DECLARATIONS. 

Joseph  T.  Roberts. 

Claimant's  declaration  filed  May  17,  1910,  for  original  pension  under  the  general 
law,  stating  that  such  application  was  made  under  the  decision  in  the  case 
of  Floyd  Thurman  (11  P.  D.,  253),  is  not  a  duplicate  of  the  claim  for 
arrears  of  pension  filed  July  21,  1902,  which  was  considered  by  the  Bureau 
of  Pensions  as  a  claim  for  restoration  of  pension  under  the  general  law  and 
rejected  NoTember  8,  1904. 

Assistant  Secretary  Garmi  A.  Thompson  to  the  Gom/missioner  of 
Pensions^  March  17^  1911. 

Joseph  T.  Roberts  served  as  a  private  in  Company  B,  One  hundred 
and  third  Illinois  Infantry,  from  August  14, 1862,  to  March  10, 18G4, 
and  on  April  24,  1864,  filed  a  claim  for  pension  alleging  that  during 
his  service  he  contracted  chronic  diarrhea  and  dropsy.  By  a  certifi- 
cate issued  August  2,  1864,  he  was  granted  pension  at  the  rate  of  $8 
per  month  for  hypertrophy  of  the  heart  and  chronic  diarrhea.  No 
payment  was  ever  made  under  that  certificate.  The  claimant  says  he 
never  received  it. 

On  June  16,  1883,  he  filed  a  new  declaration  alleging  that  while 
in  the  service  he  contracted  chronic  diarrhea  and  measles,  which  set- 
tled in  his  legs  causing  dropsy,  which  still  continued.  No  action  ap- 
pears to  have  been  taken  upon  that  declaration,  and  no  further  effort 
to  obtain  pension  was  made  by  the  claimant  until  November  24,  1890, 
when  he  filed  a  claim  under  the  act  of  June  27,  1890.  He  was  al- 
lowed pension  under  that  act  in  September,  1891,  at  the  rate  of  $12 
per  month,  commencing  from  the  date  of  filing  his  application 
therefor. 

On  March  19,  1892,  he  filed  an  affidavit  stating  that  he  desired  to 
complete  his  claim  under  the  old  law.  No  action  appears  to  have 
been  taken  upon  said  claim,  however,  until  July,  1897,  when  a  certifi- 
cate was  issued  restoring  his  name  to  the  pension  roll  under  the 
"general"  law  with  payment  at  the  rate  of  $8  per  month  from 
Novmber  24,  1890,  increasing  to  $17  per  month  from  June  2,  1897, 
on  account  of  hypertrophy  of  the  heart  and  resulting  dropsy  of  the 
legs  and  chronic  diarrhea,  deducting  all  payments  made  under  the 
act  of  June  27,  1890.  This  action  was  taken  in  ignorance  of  the  fact 
that  he  had  never  drawn  any  pension  under  his  original  certificate. 

On  July  21,  1902,  he  filed  a  claim  for  arrears  of  pension  under  the 
"  general "  law,  and  thus  brought  to  the  attention  of  the  bureau  the 
fact  that  he  had  never  drawn  pension  under  that  law  prior  to  Novem- 
ber 24,  1890.  Action  was  thereupon  taken  which  resulted  in  termi- 
nating his  pension  under  the  "  general "  law  and  renewing  pension 
under  the  act  of  June  27,  1890,  resumption  of  payments  under  the 
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latter  act  beginning  from  November  4,  1902.  The  claim  for  arrears 
(filed  July  21,  1902)  was  treated  as  a  claim  for  restoration  of  pension 
under  the  "  general "  law  and  rejected  November  8,  1901,  on  the 
ground  of  claimant's  inability  to  furnish  medical  evidence  showing 
existence  of  hypertrophy  of  heart  and  resulting  dropsy  of  legs  and 
chronic  diarrhea  since  the  date  of  dropping. 

On  May  17,  1910,  was  filed  a  declaration  in  the  form  of  an  applica- 
tion for  original  pension  under  the  "  general "  law,  based  on  hyper- 
trophy of  the  heart  and  resulting  dropsy  of  the  legs  and  chronic  diar- 
rhea, alleged  to  have  been  contracted  during  the  applicant's  military 
service,  and  further  stating  that  such  application  was  made  under  the 
decision  in  the  case  of  Floyd  Thurman.     (16  P.  D.,  253.) 

B}'  letter  dated  September  2,  1910,  the  attorney  in  the  case  was 
advised  that  no  action  upon  this  claim  was  warranted,  as  it  was  a 
duplicate  of  the  claim  for  restoration  of  pension  under  the  "  general " 
law,  w^hich  was  rejected  on  November  8,  1904.  From  that  decision 
appeal  was  taken  January  6,  1911,  the  appellant  stating  that  he  does 
not  claim  pension  from  the  time  he  was  dropped  from  the  pension 
roll,  but  only  from  the  date  of  his  application  for  reinstatement,  and 
that  he  is  entitled  to  this  under  the  decision  in  the  Thurman  case, 
the  disability  from  which  he  was  temporarily  relieved  having 
returned,  so  that  he  is  now  suffering  from  the  effects  of  tlie  same  in 
a  pensionable  degree. 

The  only  question  properly  before  the  department  for  decision 
under  this  appeal  is  whether  the  refusal  of  the  bureau  to  consider  the 
application  filed  May  17,  1910,  on  the  ground  that  it  was  a  duplicate 
of  the  claim  adjudicated  in  November,  1904,  was  proper. 

The  claim  adjudicated  in  November,  1904,  was,  in  form,  a  claim 
for  arrears  of  pension  from  the  date  of  discharge  and  was  treated  as 
a  claim  for  restoration.  The  application  filed  May  17,  1910,  is,  in 
form,  a  claim  for  original  pension  and  in  effect  is  only  a  claim  for 
renewal  of  pension  from  the  date  of  filing.  In  order  to  establish  the 
former  claim  it  would  have  been  necessary  to  prove  not  only  the  con- 
tinuance of  the  diseases  for  which  pension  was  granted  in  1864,  but 
the  degree  of  disability  resulting  therefrom  during  the  period  between 
18G4  and  1890.  In  order  to  establish  the  claim  to  which  the  appeal 
relates,  it  is  only  necessary  to  show  that  the  disability  now  existing  is 
identical  with  or  a  result  of  that  for  which  pension  was  granted  in 
1864.  It  seems  obvious  that  the  claims  are  not  duplicates,  and  that 
the  claim  filed  May  17,  1910,  should  be  considered  and  adjudicated  on 
its  merits.  There  can  be  no  question  as  to  the  right  of  the  appellant 
to  make  such  a  claim  under  the  decision  in  the  case  of  Floyd  Thur- 
man. The  decision  of  the  bureau  is  accordingly  reversed  and  the 
case  remanded  for  further  action  in  accordance  with  this  opinion. 
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orvtsion  of  pbnsion--dbsertiox— act  march  8,  1890— separa- 
tion aorbbments. 

Jackson  v,  Jackson. 

1.  Separntion  by  agreement  does  not  constitute  marital  desertion  on  the  part 

of  either  of  the  married  parties,  but  terminates  any  desertion  then 
existing. 

2.  Claimant  failed  to  prove  that  pensioner  deserted  her  for  more  than  six 

months. 

3.  Assuming  that  pensioner  deserted  claimant  on  May  6,  1910,  as  she  alleges, 

an  agreement  entered  into  by  them  on  May  14,  1910,  *'  to  live  separate  and 
apart  and  that  neither  should  in  any  manner  interfere  with  or  trespass 
upon  the  rights  of  the  other,"  would  not  only  terminate  the  desertion, 
but  would  bar  her  right  to  prosecute  a  claim  for  one-half  his  pension. 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of 
Pensions^  March  22^  1911. 

Mrs.  Theodosia  L.  Jackson  appealed  March  6,  1911,  from  the 
bureau  action  of  February  14,  1911,  wherein  her  application,  filed 
December  1,  1910,  for  one-half  the  pension  of  her  husband,  John 
Jackson,  late  private.  Company  A,  One  hundred  and  forty-eighth 
Indiana  Infantry,  and  a  pensioner  at  $12  per  month  under  Certificate 
No.  861003,  was  rejected  upon  the  ground  that  pensioner  was  not 
legally  chargeable  with  mhrital  desertion,  the  separation  being  pur- 
suant to  articles  of  separation  entered  into  May  14, 1910. 

Claimant  contends  that  the  real  desertion  was  prior  to  May  14, 
1910,  as  shown  by  the  evidence;  that  the  alleged  agreement  was  ob- 
tained by  and  for  the  sole  purpose  of  defeating  the  claim;  that  it 
was  a  trick  or  scheme  by  pensioner  and  not  as  an  honest  motive  or 
intended  by  her  "  to  relieve  him  of  his  obligation  and  legal  liabili- 
ties of  prior  acts." 

Pensioner,  by  Douglas  Dobbins,  Esq.,  his  attorney,  in  answer  to 
the  appeal,  requests  that  if  claimant's  contention  is  a  new  element 
injected  into  the  case  in  the  appeal,  that  pensioner  be  allowed  to 
submit  evidence  to  show,  if  not  already  shown,  that  the  separation 
did  not  occur  until  May  14, 1910. 

Claimant  in  her  declaration  alleged  that  pensioner  deserted  her 
"  on  or  about  May  6,  1910." 

It  appears  from  the  evidence,  and  it  is  admitted  by  claimant,  that 
on  May  14,  1910,  in  Jackson  County,  Ind.,  she  entered  into  an  agree- 
ment with  pensioner  for  separation,  wherein  it  was  recited  that — 

The  said  parties  herein  named  are  husband  and  wife,  and  on  account  of  cer- 
tain disagreements  and  incompatibility  they  find  they  are  unable  to  live  together 
as  husband  and  wife  and  they  have  heretofore  seimrated  and  do  hereby  de- 
clare that  they  bave  soparated  as  linsbaiid  Jitul  wife  and  that  they  intend  here- 
after to  live  seimrately  and  apart  from  each  other    ♦     ♦    ♦. 
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It  is  further  agreed  by  and  between  said  parties,  and  they  do  hereby  agree, 
that  so  long  as  they  live  separate  and  apart  that  neither  party  hereto  shall  in 
any  manner  interfere  with  the  other  or  transgress  any  of  the  rights  of  the 
other  party  to  this  contract  in  any  manner  whatsoever. 

The  agreement  provided  for  a  division  of  their  property  and  has 
been  accepted  and  acted  upon  by  the  parties  and  remains  in  full  force 
and  effect. 

Postnuptial  agreements  for  separation  are  sustained  in  Indiana. 
In  Hibbish  v,  Hattle  (145  Ind.,  69)  it  was  held  that— 

Where  a  postnuptial  agreement  is  made  by  a  husband  and  wife  in  division 
of  property  prior  to  separation  and  divorce,  in  all  respects  fair  and  adequate 
in  proportion  to  the  property  of  each,  and  the  portion  of  the  property  therein 
given  to  the  wife  was  received  by  her  in  full  of  all  demands  against  her  hus- 
band and  in  full  of  her  inchoate  or  contingent  rights  in  his  property  as  his 
wife  or  widow,  such  contract  will  be  upheld  and  will  bar  a  recovery  by  the 
divorced  wife  of  any  interest  in  the  estate  of  her  late  husband  by  virtue  of 
their  former  marital  relation. 

In  Button  v.  Dutton  (30  Ind.,  452)  it  was  held— 

That  a  parol  agreement  between  husband  and  wife,  in  view  ot  separation, 
and  fully  executed  on  the  part  of  the  husband  wholly  for  a  consideration  wliich, 
in  the  light  of  all  the  circumstances  of  the  parti^  at  the  time  the  contract  is 
made  is  fair,  reasonable,  and  just,  the  contract  will  be  upheld. 

(Citing  9  Am.  and  Eng.  Ency.  of  Law,  792;  and  14  ibid.,  552.) 

It  is  not  contended  that  the  agreement  between  claimant  and  pen- 
sioner is  not  fair,  just,  and  reasonable,  in  the  light  of  all  the  circum- 
stances, but  claimant  alleges  that  she  did  not  intend  to  "  relieve  pen- 
sioner from  his  obligations  and  legal  liabilities  of  prior  acts." 

Pensioner  denies  that  he  deserted  claimant,  and  testified  that  the 
separation  did  not  take  place  until  the  execution  of  said  agreement; 
but  even  assuming  that  he  deserted  her  on  May  6, 1910,  as  she  alleges, 
the  legal  effect  of  said  agreement  "  to  live  separate  and  apart  and 
that  neither  should  in  any  manner  interfere  with  or  trespass  upon 
the  rights  of  the  other  "  would  be  not  only  to  terminate  the  desertion, 
but  also  bar  her  right  to  prosecute  a  claim  for  one-half  of  his  pension. 

Separation  by  agreement  does  not  constitute  marital  desertion  on 
the  part  of  either  married  parties,  but  also  terminates  any  desertion 
then  existing.  (Fleagle  v.  Fleagle,  12  P.  D.,  56;  Crawford  v.  Craw- 
ford, ibid.,  364;  and  Coats  v.  Coats,  ibid.,  607.) 

To  entitle  claimant  to  one-half  her  husband's  pension  under  the 
first  proviso  of  the  act  of  March  3,  1899,  she  must  show  that  he  de- 
serted her  for  more  than  six  months,  and  in  this  she  has  failed. 

The  bureau  action  is  accordingly  aflBrmed. 
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SBRTICI^-HONORABIiE  DISCHAROS-FAITHFUIj   SERVICE -JOINT 
RESOLUTION  OF  JUIjY  1,  1802-ACT  OF  JUNE  27,  1890. 

Oscar  F.  Heath. 

Soldier  deserted  from  his  second  service  contracted  for  during  the  war  of  the 
rebellion  and  was  never  discharged  therefrom.  He  enlisted  a  third  time 
during  said  war  and  deserted  from  said  third  and  last  enlistment.  The 
charge  of  desertion  from  said  last  service  was  removed  and  he  was  granted 
an  honorable  discharge  from  said  last  service  under  the  provisions  of 
section  1  of  the  act  of  March  2,  1889.     (25  Stat.  L.,  869.) 

Held,  That  the  removal  of  the  charge  of  desertion  from  said  last  service  and 
granting  him  a  discharge  therefrom  under  the  provisions  of  said  act  of 
March  2,  1889,  does  not  bring  his  claim  under  second  section  of  the  net  of 
June  27,  1890  (26  Stat.  L.,  182),  within  the  remedial  provisions  of  the 
Joint  resolution  of  July  1,  1902  (32  Stat.  L.,  750),  for  the  reason  that  his 
entire  service  under  his  last  contract  of  enlistment  was  not  faithful  within 
the  meaning  of  said  resolution,  and  he  can  not  be  deemed  to  have  l)een 
honorably  discharged  from  the  entire  service  he  contracted  to  render  during 
the  war  of  the  rebellion.  (Cases  of  Daniel  Gilbert,  16  P.  D.,  879,  and 
Edgar  J.  Brush,  17  P.  D.,  73.) 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of 
Pensions  J  March  H^  1911. 

The  within  motion  for  reconsideration,  filed  in  the  above-entitled 
claim  on  March  15,  1911,  is  for  the  purpose  of  obtaining  a  review  of 
departmental  decision  promulgated  in  the  said  case  January  31, 
1911,  under  an  appeal  filed  December  17,  1910,  wherein  it  was  held 
that  the  soldier  did  not  have  a  pensionable  status  under  the  joint 
resolution  of  July  1,  1902. 

The  attorneys  set  up  as  a  basis  for  this  motion  that  the  appellant 
having  enlisted  for  three  years  or  during  the  war,  and  having  served 
until  after  May  1, 1865,  a  date  after  the  ending  of  the  war,  his  term  of 
service  expired  on  or  before  May  1,  1865.  That  Congress  has 
recognized  this  fact,  inasmuch  as  it  has  directed  honorable  discharges 
to  be  given  those  soldiers  who  left  the  service  after  May  1,  1865. 

It  is  further  contended  in  the  motion  that  under  the  act  of  March 
2,  1889,  the  soldier  could  not  have  received  an  honorable  discharge 
from  his  last  service  unless  said  service  had  been  honest  and  faith- 
ful, he  being,  therefore,  brought  within  the  beneficial  effect  of  the 
joint  resolution  of  July  1, 1902. 

The  attorneys  further  contend : 

It  is  submitted  that  it  is  the  province  of  the  Adjutant-General  of  the 
United  States  to  determine  whether  or  not  a  service  has  been  faithful. 

The  Adjutant-General  has  detoiuilned  that  the  service  of  Oscar  F.  Heath, 
in  Company  A,  Twenty-first  Kentucky,  was  faithful ;  that  he  complied  with 
his  contract;  and  therefore  it  is  submitted  that  your  action  should  be  with- 
drawn and  the  case  allowed. 
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The  facts  in  this  case  are  as  follows: 

This  soldier  enlisted  in  Company  C,  Seventh  Kansas  Volunteer 
Cavalry,  September  5,  1861,  being  discharged  therefrom  August  11, 
1862.  He  reenlisted  in  Company  I,  Ninth  Kansas  Volunteer  Cavalry, 
February  3,  1863,  deserted  therefrom  November  1,  1863,  and  his 
petition  for  an  honorable  discharge  from- the  last-named  organiza- 
tion has  been  denied.  He  enlisted  as  a  substitute  in  Company  A, 
Twenty-first  Kentucky  Volunteer  Infantry,  August  27,  1864,  and 
deserted  therefrom  June  20,  1865.  This  charge  of  desertion  has 
been  removed,  and  he  has  been  granted  an  honorable  discharge  by  the 
Secretary  of  War  as  of  the  date  he  deserted,  June  20,  1865,  said 
honorable  discharge  having  been  granted  him  by  the  Secretary  of 
War  under  the  act  of  March  2, 1889. 

The  department  held  under  the  foregoing  facts  that  although  an 
honorable  discharge  has  been  granted,  yet  his  service  under  his 
last  reenlistment  was  not  a  faithful  one,  inasmuch  as  he  deserted 
from  said  last  enlistment,  basing  said  conclusion  upon  the  depart- 
mental decision  in  the  case  of  Samuel  Gilbert  (16  P.  D.,  379),  the 
department  holding  that  the  material  facts  in  the  present  case  were 
on  all  fours  with  the  facts  in  the  Gilbert  case  so  far  as  the  issue 
raised  by  the  appeal  was  concerned. 

Without  going  into  the  question  as  to  whether  or  not  the  facts  in 
the  two  cases  cited  are  identical,  attention  is  invited  to  the  opinion 
in  the  case  of  Solomon  Snell  (15  P.  D.,  437),  wherein  it  is  demon- 
strated that,  although  one  may  receive  an  honorable  discharge  if  he 
deserted  after  May  1,  1865,  but  whose  service  was  faithful  six  months 
prior  thereto,  yet  the  fact  of  desertion  still  remains,  which  is  the 
criterion  by  which  a  faithful  service  is  to  be  determined  under  the 
terms  of  the  joint  resolution  of  July  1,  1902;  in  other  words,  that 
the  charge  of  desertion  may  be  condoned  or  wiped  off  the  record 
in  order  that  the  soldier  may  receive  an  honorable  discharge,  but 
that  this  procedure  does  not,  and  can  not,  extinguish  the  fact 
that  the  party  did  actually  desert;  and  that  the  fact  of  desertion 
carries  with  it  the  necessary  implication  that  the  party's  service  w^as 
not  faithful.  This  same  question  was  discussed  in  the  opinion  in 
the  case  of  Fanny  Stuart.    (14  P.  D.,  502.) 

This  soldier  enlisted  in  the  service  in  question  August  27, 1864,  for 
three  years  or  the  war,  so  it  is  contended  in  this  motion.  His  tech- 
nical term  of  service,  then,  would  not  have  expired  until  August  27, 
1867.  So  far  as  the  close  of  the  war  was  concerned,  it  was  not  for 
him  to  say.  It  was  his  duty  to  stay  with  his  organization  until 
August  27,  1867,  or  until  he  had  been  duly  mustered  ojut  or  dis- 
charged by  his  commanding  officer.  The  ver}-  fact  that  he  was 
obliged  to  apply  for  an  honorable  discharge,  which  he  received  as 
late  as  FebruaiT  H,  1808,  is  proof  enough  that  he  abandoned  his 
service  before  his  enlistment  contract  had  expired.  ^ 
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This  soldier  was  granted  an  honorable  discharge  from  the  service 
in  question  evidently  by  virtue  of  section  1  of  the  act  of  March  2, 
1889,  being  "An  act  for  the  relief  of  certain  volunteer  and  regular 
soldiers  of  the  late  war  *  *  *."  The  section  involved  is  as  fol- 
lows : 

Section  1.  That  the  chjirge  of  desertion  now  stnnding  on  the  rolls  and  records 
in  the  office  of  the  Adjiit.int-General  of  the  United  States  Army  agahist  any 
soldier  who  served  In  the  late  war  in  the  volunteer  service  shall  be  removed  In 
all  cases  where  it  shall  be  made  to  appear  to  the  satisfaction  of  the  Secretary 
of  War,  from  such  rolls  and  records,  or  from  other  satisfactory  testimony,  that 
such  soldier  served  faithfully  until  the  expiration  of  his  term  of  enlistment,  or 
until  the  first  day  of  May,  anno  Domini  eighteen  hundred  and  sixty-five,  having 
previously  served  six  months  or  more,  and,  by  reason  of  aUsence  from  his  com- 
mand at  the  time  the  same  was  mustered  out,  failed  to  be  mustered  out  and  to 
receive  an  honorable  discharge,  or  that  such  soldier  absented  himself  from  his 
command,  or  from  hospital  while  suffering  from  wounds,  injuries,  or  disease 
received  or  contracted  in  the  line  of  duty,  and  was  prevented  from  completing 
his  term  of  enlistment  by  reason  of  such  wounds,  injuries,  or  disease. 

Under  the  joint  resolution  invoked  this  soldier  must  show  in  order 
to  obtain  its  benefits  that  his  entire  service  during  his  enlistment  in 
the  Twenty-first  Kentucky  Volunteer  Infantry  was  faithful,  no  other 
terms  of  said  joint  resolution  being  necessary  to  be  discussed  in  the 
issue  herein  involved. 

As  to  the  contention  that  the  War  Department  is  the  proper  tribunal 
in  which  to  determine  the  question  of  faithful  service,  the  department 
observes  that  such  is  doubtless  true  when  it  comes  within  the  province 
of  the  War  Department  to  determine  such  an  issue  as  to  a  soldier's 
status  from  its  own  standpoint.  It  had  to  practically  determine  such 
a  question  in  the  prcvsent  case  when  it  was  called  upon  to  say,  under 
the  act  of  March  2,  1889,  if  it  would  grant  an  honorable  discharge  to 
this  soldier.  It  is  to  be  noted,  however,  that  nothing  in  section  1  of 
said  act  refers  in  any  manner  directly,  indirectly,  or  remotely  to  a 
pensionable  status.  It  has  wholly  to  do  with  removing  a  charge  of 
desertion  whereby,  if  removed,  under  the  act  in  question,  it  naturally 
follows  that  honorable  discharge  might  be  gi-anted,  other  things  not 
standing  in  the  way.  But  because  the  War  Department  concluded 
that  the  facts  in  the  case  entitled  the  soldier  to  an  honorable  discharge 
it  does  not  follow,  therefore,  that  he  has  a  pensionable  status  under 
the  joint  resolution. 

In  this  connection  the  attorney's  attention  is  invited  to  section  4  of 
the  act  of  March  2,  1889,  wherein  Congress  did  provide  that,  in  cer- 
tain classes  of  desertion,  notably,  where  one  had  been  allowed  to  re- 
sume his  place  in  the  ranks  of  his  command — 

Serving  faithfully  thereafter  until  the  expiration  of  his  term,  such  soldier 
shall  not  be  deemM  to  rest  under  any  disability  because  of  such  desertion  in 
the  prosecution  of  any  claim  for  pension  on  account  of  disease  contracted  or 
wounds  or  injury  received  in  the  line  of  his  duty  as  a  soldier.  .^^^  ^  GoOqIc 
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It  is  extremely  significant  under  the  usual  rules  of  construction  of 
statutes  that  section  1  does  not,  and  that  section  4  does,  deal  with  the 
pensionable  status  of  a  soldier. 

And,  again,  section  5  of  the  same  act  provides  that  when  the  charge 
of  desertion  is  removed  under  the  provision  of  the  act  that  it  shall 
not  be  constru^ — 

To  give  any  such  soldier,  or  in  case  of  his  death  to  the  heirs  or  legal  rep- 
resentatives of  such  soldier,  any  pay,  bounty,  or  allowance  for  any  time  during 
which  such  soldier  was  absent  from  his  command  without  proper  authority, 
nor  shall  it  be  so  construed  as  to  give  any  pay,  bounty,  or  allowance  to  any 
soldier,  his  helrs|pr  legal  representatives,  who  served  in  the  army  a  period  of 
less  than  six  months. 

Note  well  the  utter  absence  of  any  reference  to  a  pensionable  status 
in  section  5. 

It  may  be  confidently  stated. that  the  joint  resolution,  so  far  as  it 
has  to  do  with  the  act  of  March  2, 1889,  and  as  establishing  a  pension- 
able status,  has  no  beneficial  effect.  The  last  act  is  one  affecting  pro- 
cedure in  the  War  Department,  while  the  former  has  to  do  with  the 
Department  of  the  Interior  in  the  adjudication  of  pension  claims. 
Furthermore,  the  joint  resolution  is  much  more  far-reaching,  and 
plainly  intended  so  to  be,  than  the  act  of  March  2,  1889,  even  were 
they  to  be  construed  in  pari  materia;  for  the  joint  resolution  provides 
that  a  soldier,  before  he  shall  be  entitled  to  the  benefits  of  said  reso- 
lution, must  show  that  his  "  entire  service  "  under  the  enlistment  in 
question  was  faithful.  Not  an  enlistment  according  to  any  specific 
particular  dates,  according  to  the  calendar,  but  his  entire  service. 

Because  one  has  been  granted  an  honorable  discharge  by  the  War 
Department  under  the  remedial  and  enabling  act  of  March  2,  1889, 
such  fact  does  not  warrant  a  conclusion  by  the  Department  of  the 
Interior  that,  under  the  terms  of  the  joint  resolution  invoked,  his 
entire  service  was  faithful.  The  term  "  entire  service  "  imports  ex- 
actly what  the  words  signify — a  service  in  its  entirety,  from  first  to 
last,  from  beginning  to  end.  He  may  have  been  granted  an  honor- 
able discharge  by  the  War  Department  because  he  had  "  served 
faithfully  "  under  his  reenlistment  up  to  the  date  when  he  deserted, 
the  remedial  legislation  expunging  or  condoning  whatever  might 
have  been  at  one  time  a  dishonorable  status.  This,  however,  is  wide 
of  the  mark  so  far  as  a  pensionable  status  is  bestowed  by  the  joint 
resolution.  The  soldier  was  bound  to  stay  in  the  service  until  reg- 
ularly discharged  or  mustered  out,  and  not  having  so  done,  but  hav- 
ing deserted,  he  can  not  now  be  held  to  have  rendered  a  faithful 
service  during  his  "  entire  service."  His  service  was  doubtless  faith- 
ful enough  for  him  to  be  allowed  an  honorable  discharge  by  the  Sec- 
retary of  War  under  the  act  of  March  2, 1889,  but  it  was  not  faithful 
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enough  for  the  Secretary  of  the  Interior  to  grant  him  a  pensionable 
status  under  the  joint  resolution  of  July  1, 1902. 

As  to  this,  attention  is  invited  to  what  was  said  in  the  depart- 
mental decision  in  the  case  of  Brush,  alias  Avery  (17  P.  D.,  73) : 

The  Joint  resolution  Invoked  In  this  case  *  *  *  provides  that  a  claim- 
ant's "  entire  service  under  said  subsequent  enlistment "  must  have  been  faith- 
ful; not  that  It  was  faithful  until  May,  1865,  or  from  the  time  he  returned 
from  desertion  until  the  expiration  of  his  term  of  service  or  until  discharged. 
So  the  removal  of  the  charge  of  desertion  in  this  case  was  not  a  determination 
that  his  entire  second  service  was  faithful,  and  the  record  in  the  case  shows 
that  it  was  not  faithful. 

See  also  the  decision  in  the  case  of  Shelton,  No.  30,  current  series, 
as  to  the  same  issue. 

In  answer,  then,  to  the  appealing  attorney's  last  contention,  the 
department  replies  that  the  service  of  Oscar  F.  Heath  in  Company 
A,  Twenty-first  Kentucky  Volunteer  Infantry,  was  not  faithful 
within  the  terms  of  the  joint  resolution  invoked;  that  the  said  sol- 
dier did  not  comply  with  his  contract,  and  that  the  joint  resolution 
in  question  does  not  bestow  upon  him  a  pensionable  status. 

The  decision  in  the  cases  of  Brush,  alias  Avery,  and  Shelton,  supra, 
are  reaflSrmed. 

Motion  overruled. 

BTIDBNCE— PRESTTMPTIOX  OF  DEATH— DEATH— ACT  OF  MARCH  8,  1896. 

Hermine  L.  Hillegeist. 

The  statutory  period  of  absence  required  to  raise  the  presumption  of  death  of 
an  officer  or  enlisted  man  under  the  act  of  March  13,  1896  (29  Stat.  L.,  57), 
commences  to  run  from  the  date  such  officer  or  enlisted  man  was  last  known 
to  be  alive,  and  not  from  the  date  he  left  his  home  or  family. 

Claimant's  husband,  the  soldier,  was  last  heard  of  about  the  year  1866,  when 
he  wrote  her  an  affectionate  letter  from  some  place  on  the  Mississippi 
River  between  Memphis  and  St.  Louis,  requesting  her  to  come  to  him.  ex- 
pressing a  desire  to  have  her  and  their  children  with  him,  and  no  reason 
appears  why  claimant,  or  soldier's  mother,  brothers,  or  sisters,  then  living, 
should  not  have  heard  from  him  thereafter  had  he  been  alive.  His  absence, 
unheard  of  since  18G6,  is  unexplained  within  the  meaning  of  said  act,  and  it 
is  presumed  that  he  was  dead  at  the  time  appellant  filed  her  claim  for 
pension  on  August  6,  1890. 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of 
Pensions^  March  31, 1911. 

On  August  6 J 1890,  Hermine  L.  Hillegeist  filed  a  claim  for  pension 
under  the  act  of  June  27,  1890,  as  widow  of  Frederick  G.  Hillegeist, 
late  private  Company  D,  Fourth  Battalion  District  of  Columbia 
Militia  Infantry,  alleging  her  marriage  to  said  soldier  July  26, 1857, 
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that  he  disappeared  during  the  war  of  1861  to  1865,  and  was  "  legally 
deceased." 

The  claim  was  rejected  May  28,  1891,  on  the  ground  that  claimant 
declared  her  inability  to  show  the  death  of  the  soldier. 

In  1893  she  filed  some  additional  evidence,  which  was  considered 
by  your  bureau,  and  on  February  4,  1893,  the  former  action  of  rejec- 
tion was  adhered  to. 

From  this  action  an  appeal  was  filed,  and  on  January  19, 1895.  tlie 
action  was  affirmed  by  the  department. 

On  June  7,  1898,  the  department,  in  compliance  with  the  recom- 
mendation of  your  bureau,  based  on  new  evidence  that  had  been 
filed,  ordered  that  the  claim  be  reopened  for  special  examination  and 
readjudication,  and  in  obedience, to  this  order  the  claim  was  reopened 
and  submitted  for  special  examination,  and  a  voluminous  amount  of 
testimony  was  taken  by  special  examination  and  filed  with  the  claim, 
which,  with  all  the  other  evidence,  was  considered  with  the  result 
that  the  claim  was  again  rejected  on  March  2,  1899,  on  the  ground  of 
claimant's  inability,  aided  by  special  examination,  to  show  the  honor- 
able discharge  of  the  soldier  from  all  rebellion  service. 

Further  evidence  having  been  submitted  May  8, 1909,  the  claim  was 
reopened  May  15,  1909,  and  was  again  submitted  for  special  exami- 
nation and  was  again  rejected  June  17,  1910,  on  the  ground  that  the 
soldier's  death  can  not  be  presumed  under  the  act  of  March  13,  1896, 
as  his  absence  is  not  the  unexplained  absence  contemplated  by 
said  act. 

From  this  action  claimant  api^ealed  February  25,  1911,  contending 
that  her  husband's  disappearance  and  continued  absence  for  the  past 
45  years  are  clearly  within  the  contemplation  of  the  act  of  March 
13,  189G;  that  there  is  no  reasonable  explanation  for  his  absence 
except  upon  the  theory  of  his  death;  that  there  was  nothing  in  his 
conduct  to  warrant  the  belief  that  he  would  desert  his  family  and 
conceal  from  her  and  their  children  his  whereabouts;  that  there  was 
some  talk  of  his  relations  with  another  woman,  but  this  was  sev- 
eral years  before  his  disappearance  and  had  no  connection  whatever 
with  his  going  away,  and  that  his  death  has  always  been  accepted 
as  a  matter  of  family  history;  that  for  45  years  she  had  believed 
herself  a  widow  and  had  been  so  regarded  by  all  who  knew  her. 
The  appeal  calls  attention  to  the  language  in  the  decision  in  the  case 
of  Mary  A.  Eedmond,  promulgated  May  29,  1909,  No.  22  current 
decisions,  to  appear  on  page  90,  volume  18,  Pension  Decisions,  that — 

There  is  no  natural  presumption  that  a  husband  or  wife  wiU  desert  or  aban- 
don one  another;  in  fact,  the  presumption  is  quite  the  other  way.  If  a  normal 
condition  of  the  domestic  relation  is  shown,  or  the  circumstances  are  such 
whereby  it  might  be  reasonably  inferred  that  it  was  normal,  the  presumption 
must  be  squarely  against  any  intention  to  desert  or  abandon  when  one  merely 
departs  from  his  home,     ♦     ♦     ♦  C^  \ 

Digitized  by  VjOOQIC 


DECISIONS  BEIATING  TO  PENSIONS.  869 

calling  attention  to  the  case  of  Annie  Lynch  (13  P.  D.,  54),  wherein 
it  was  said : 

The  question,  then,  for  discussion  is,  Do  the  facts  and  circumstances  in  this 
case  account  for  his  absence  on  any  other  hypothesis  than  that  of  death? 

Nothing  has  been  heard  of  the  soldier  since  the  latter  part  of  July,  1874.  The 
evidence  disclosed  no  reason  why  he  should  not  have  returned  to  Baltimore 
if  he  so  desired,  and  the  testimony  of  Mrs.  Douglass  shows  that  it  was  his 
Intention  to  do  so.  Even  if  it  was  his  intention  to  desert  his  wife,  there  is  no 
reason  shown  why  he  should  not  have  communicated  with  his  brother  and 
Bister.  One  letter  to  his  sister,  written  after  his  departure  from  Baltimore,  is 
on  file.  In  this  he  promises  to  write  again  soon;  yet  he  has  never  written. 
No  explanation  other  than  death  would  account  for  his  silence  after  a  promise 
to  write,  a  silence  lasting  for  nearly  30  years.  The  soldier  would  now  be 
over  60  years  old,  and  It  is  not  natural  to  presume  that  for  any  reason  indi- 
cated in  this  evidence  he  would  maintain  a  silence  for  so  many  years.  Even 
if  his  departure  from  Baltimore  has  been  explained,  his  continued  failure  to 
return  or  to  communicate  with  his  brother  or  sister  has  not. 

In  the  opinion  of  the  department  this  evidence  does  not  explain  his  continued 
absence  in  any  other  way  than  that  he  is  dead. 

Claimant  concludes  her  appeal  by  stating  that  she  is  old,  forgetful, 
and  not  versed  in  matters  pertaining  to  law,  and  if  her  testimony  is 
conflicting  it  is  due  to  a  lack  of  understanding  on  her  part,  and  that 
she  has  at  all  times  tried  to  tell  only  the  truth. 

The  records  of  the  War  Department  show  that  Frederick  G. 
Hillegeist  enlisted  for  three  months  on  April  17,  1861,  in  Powell's 
regiment  District  of  Columbia  Militia  Infantry,  and  was  mustered 
out  July  17,  1861,  with  Company  D,  Fourth  Battalion,  District  of 
Columbia  Militia  Infantry,  to  which  designation  was  changed  sub- 
sequent to  April  20,  1861. 

There  is  a  document  on  file  showing  that  soldier  was  appointed  or 
employed  by  the  Sanitary  Commission  at  Washington,  D.  C,  Septem- 
ber  8,  1861,  as  barber  to  shave  the  soldiers  in  hospitals  in  said  city 
and  vicinity,  at  $40  per  month,  but  as  the  old  records  of  said  com- 
mission are  not  accessible  the  date  of  the  termination  of  said  em- 
ployment can  not  be  ascertained. 

The  act  of  March  13,  1896  (29  Stat.  L.,  57),  under  which  this 
claim  was  last  rejected,  is  as  follows : 

That  in  considering  claims  filed  under  the  pension  laws  the  death  of  an 
enlisted  man  or  officer  sliall  be  considered  as  sufficiently  proved  if  satisfactory 
evidence  is  produced  establishing  the  fact  of  the  continued  and  unexplained 
absence  of  such  enlisted  man  or  officer  from  his  home  and  family  for  a  period 
of  seven  years,  during  which  period  no  intelligence  of  his  existence  shall  have 
been  received,  and  any  pension  granted  under  this  act  shall  cease  upon  proof 
that  such  officer  or  enlisted  man  is  still  living. 

In  the  case  of  Marie  Sharp  (8  P.  D.,  175),  it  was  held  that  the  act 
of  March  13,  1896,  is  a  legislative  restatement  of  the  rule  laid  down 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  Davie  v. 
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Briggs  (97  U.  S.,  628),  which  will  be  employed  by  the  department 
in  interpreting  and  executing  said  act,  namely: 

That  a  person  shown  not  to  have  been  heard  of  for  seven  years  by  those,  If 
any,  who,  if  he  had  been  alive,  would  naturally  have  heard  of  him  is  presumed 
to  be  dead,  unless  the  circumstances  of  the  case  are  such  as  to  account  for  his 
not  being  heard  of  without  presuming  his  death. 

Where  the  issue  is  upon  the  life  or  death  of  a  person,  once  shown  to 
have  been  living,  the  burden  of  proof  lies  upon  the  party  who  as- 
serts the  death.  But  after  the  lapse  of  seven  years,  without  intel- 
ligence Concerning  the  person,  the  common  law  presumption  of  life 
ceases.  This  period  was  inserted,  upon  great  deliberation,  in  the 
statute  of  bigamy  (1  James  I,  chap.  11),  and  the  statute  concerning 
leases  for  life  (19  Chas.  II,  chap.  6),  and  has  been  applied  generally 
in  analagous  cases  in  England  and  the  United  States. 

It  has  been  held  that  the  presumption  of  life  continues  till  the 
end  of  the  seven  years  (Montgomery  v.  Bevans,  1  Sawy.,  C.  C,  653; 
Eagle  V.  Emmett,  Bradf. — N.  Y. — 117) ;  and  in  Davie  v.  Briggs  (77 
U.  S.,  628)  it  was  held  that  "  there  is  no  presumption  as  to  the  date 
of  a  person's  death  within  the  seven  years."  But  in  any  case  the  date 
of  death  within  the  seven  years  may  be  proved  as  a  fact  by  direct  or 
circumstantial  evidence.  (Sprigg  v.  Moale,  28  Md.,  497.)  The  age 
of  the  party,  his  situation,  habits,  employment,  state  of  health,  phys- 
ical constitution,  the  facilities  of  communication  between  the  absent 
party  and  his  family  and  friends,  his  habits  of  correspondence  with 
his  relatives,  the  terms  of  intercourse  on  which  he  lived  with  his 
family,  in  fact,  any  circumstances  tending  to  aid  a  jury  in  finding  the 
fact  of  life  or  death,  are  circumstances  material  to  the  issue. 

As  to  the  circumstances  attending  the  disappearance  and  absence 
of  the  soldier  to  be  considered  with  reference  to  whether  they  were 
such  as  to  account  for  his  long  absence  without  assuming  his  death, 
the  evidence  is  somewhat  conflicting  and  inconsistent. 

It  appears,  however,  that  soldier  and  his  wife  lived  harmoniously 
together  and  that  he  was  fond  of  her  and  their  children.  His  corre- 
spondence with  his  wife  during  his  absence  before  and  during  the 
period  of  the  civil  war  shows  his  affection  for  his  family.  He  usually 
addressed  her  as  "  Dear  Pussy,"  "  Dear  Pussy  Cat,"  and  'IDear 
Mother,"  or  "  Mamma." 

Some  of  his  letters,  written  in  German,  are  filed  with  the  claim 
and  have  been  translated  into  English. 

In  one,  dated  Richmond,  August  24,  1860.  he  addressed  her  as 
"  Dear  Wife,"  saying,  among  other  things,  "  I  am  very  glad  that  you 
and  the  children  are  well;  may  the  dear  Lord  keep  you  so  always," 
signing  himself  "  Your  loving  husband,  Fritz  Hillegast." 

Another,  from  the  same  place,  dated  September  6,  1860,  is  ad- 
dressed the  same  and  signed  "  Fritz  Hillegest."    In  one,  of  September 
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10,  1860,  he  addressed  her  as  "  My  Dear  Miene."  In  another,  dated 
September  13,  1860,  he  says,  "  Dear  Miene :  As  soon  as  my  month  is 
up,  which  will  be  on  the  13th  of  October,  I  come  to  you  immediately, 
and  if  possible  will  never  go  away  again.  Greetings  to  you  and  the 
child.     Forever  your  loving  husband,  F.  Hillegest." 

In  one  of  the  letters  he  regrets  that  he  can  send  her  no  money; 
that  if  he  had  the  money  he  unnecessarily  spent  the  past  year 
claimant  and  their  child  would  not  have  been  in  want. 

In  a  letter  dated  Easton  (Md.)  Hospital,  November  30,  1862,  he 
addressed  her  as  "  Dear  Mamma,"  and  said  he  inclosed  $20;  that  he 
was  very  sick,  and  that  as  soon  as  he .  was  able  he  would  "  surely 
come." 

In  one  dated  "  Camp  Bradford  "  (Md.),  May  22,  1863,  he  says: 

Dear  Pussy  :  I  advise  you  to  como  here  immediately,  for  it  will  be  the  best, 
but  keep  the  rooms.  It  is  not  necessary  for  me  to  write  you  more,  as  I  will 
see  you  soon.    My  arm  is  getting  tired.    I  hope  that  it  is  better. 

Forever,  yours,  Fritz. 

Come  immediately,  Pussy  Cat.    I  received  your  letter  Just  now. 

Claimant  made  several  affidavits  which  were  filed  in  the  claim.  In 
one  filed  May  18,  1891,  she  said :  "I  believe  he  might  have  reentered 
and  died  in  the  service." 

In  one  filed  February  16,  1893,  she  said  that  when  soldier  dis- 
appeared in  1863  he  was  suffering  from  hemorrhages  and  had  also 
had  epileptic  spells. 

In  another,  made  in  February,  1909,  she  said  that  any  statement 
she  md^  have  made  relative  to  soldier's  reenlistment  was  mere  sup- 
position on  her  part,  as  she  never  had  any  definite  knowledge  or  in- 
formation in  the  matter,  but  that  it  was  her  understanding  that  he 
was  in  some  way  connected  with  the  military  service  subsequent  to 
his  discharge  from  the  District  of  Columbia  Militia,,  whether  a.s 
enlisted  man  or  civilian  employee  or  in  what  capacity  or  connection 
or  in  what  branch  of  the  service,  if  any,  she  was  wholly  unable  to 
say ;  that  he  was  at  one  time  employed  by  the  Sanitary  Commission 
in  the  capacity  of  barber,  but  she  does  not  know  how  this  employment 
terminated;  that  she  could  neither  affirm  nor  deny  that  he  was  an 
enlisted  man. 

In  an  affidavit  filed  January  9,  1909,  she  said : 

My  impression  has  always  been  that  he  did  reenter  the  service,  but  whether 
he  really  did,  and  if  so,  in  what  capacity,  whether  as  an  enlisted  man,  I  have 
never  had  definite  knowledge.  In  any  event,  I  never  heard  that  his  supposed 
subsequent  service  terminated  other  than  honorably. 

Claimant,  in  her  deposition  taken  before  a  special  examiner  in 
December,  1898,  stated  that  after  soldier's  discharge  at  Washington, 
D.  C,  in  July,  1861,  they  both  went  to  Baltimore  and  went  into  the 
manufacture  of  cigars,  and  a  year  or  so  after  that  soldier  went  to  t 
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Easton,  Md.,  and  enlisted  again,  but  she  did  not  know  why  he  went 
across  the  bay  to  enlist,  nor  who,  if  any  person,  went  with  him ;  that 
she  thought  he  remained  at  Easton  four  or  five  months  while  his 
company  was  being  formed,  and  then  came  over  here  (Baltimore)  to 
Camp  Bradford,  and  she  visited  him  there — saw  him,  she  supposed,  a 
dozen  times;  that  she  went  to  General  Shiver,  who  was  in  command 
of  the  camp,  and  asked  about  buying  a  substitute  for  her  husband, 
but  he  advised  her  not  to  do  so,  as  he  had  not  much  longer  to  serve ; 
that  she  does  not  think  he  went  out  of  the  State  during  that  enlist- 
ment; that  she  was  married  to  soldier  at  Baltimore,  July  26,  1857, 
and  exhibited  a  copy  of  her  marriage  certificate;  that  her  husband 
did  not  come  home  to  visit  her  while  in  Camp  Bradford,  but  came 
home  after  his  term  of  enlistment  had  expired — came  from  Camp 
Bradford — and  told  her  his  time  was  up,  and  he  remained  at  home  a 
week  or  more,  then  went  away,  telling  her  he  was  going  to  reenlist, 
and  said  he  was  going  to  Pennsylvania,  but  did  not  say  where  in 
Pennsylvania ;  that  they  had  no  quarrel  when  he  went  away,  still  she 
thinks  it  strange  he  did  not  tell  her  where  he  was  going,  except  to 
Pennsylvania,  though  she  asked  him  where,  but  she  thinks  he  went 
to  Pittsburg,  for  one  place;  that  when  he  left  home  he  told  her  to 
write  him  at  Pittsburg,  Pa.,  and  he  would  call  at  the  post-office  there 
for  the  letters ;  she  wrote,  but  got  no  reply ;  but  three  or  four  weeks 
after  she  received  a  letter  from  him  mailed  at  a  town  in  Pennsyl- 
vania, but  she  had  forgotten  the  name  of  the  town,  and  that  was  the 
last  she  heard  of  him.  She  said  that  he  wrote  that  he  was  going  to 
Pittsburg,  and  to  write  him  there;  that  he  was  not  doing  ajiything 
at  the  time.  She  said  soldier  was  not  in  good  health  while  at  Easton 
and  Camp  Bradford ;  that  she  saw  him  have  a  hemorrhage  at  Camp 
Bradford,  when  the  blood  came  from  his  mouth;  that  he  also  had 
epilepsy  at  Camp  Bradford,  as  he  told  her,  and  after  he  returned 
home  he  had  two  fits.  She  says  she  thinks  he  died  long  ago,  as  he 
was  an  affectionate  father  and  thought  a  great  deal  of  his  children. 

In  a  supplemental  statement  before  said  special  examiner  on  De- 
cember 22,  1898,  claimant  said : 

Yes;  my  husband  was  a  deserter  from  the  service  and  came  back  under 
President  Lincoln's  proclamation  and  went  into  Camp  Bradford.  No;  I  can 
not  tell  what  company  or  regiment  he  belonged  to  at  the  time. 

She  also  said  he  took  nothing  with  him  but  a  change  of  clothing 
when  he  went  away,  and  she  received  only  one  letter  from  him  after- 
wards, telling  where  to  send  his  mail,  or  rather  to  write  him  at 
Pittsburg,  Pa.,  and  she  never  heard  any  more  of  him. 

She  also  said  he  was  gone  only  a  short  time  while  a  deserter — 
"  only  a  week  or  two." 

Soldier's  brother  Arnold,  in  an  affidavit  filed  March  31,  1898,  said 
he  remembered  that  at  one  time  soldier  lay  ill  at  Camp  Bradford, 
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Md.,  and  was  attended  by  his  wife;  this  was  after  his  discharge  from 
the  District  of  Columbia  militia ;  that  he  had  a  bad  cough  and  hemor- 
rhages; that  his  wife  received  letters  from  him  after  he  went  to 
Pennsylvania,  where  he  was  looking  for  work  and  thinking  of  re- 
enlisting,  but  whether  he  did  so  or  not  he  did  not  know. 

Before  a  special  examiner  in  December,  1898,  this  witness  deposed 
that  soldier  disappeared  in  1865,  and  he  could  not  tell  what  became 
of  him,  and  thought  the  widow  mistaken  about  his  disappearing  in 
1864,  as  he  thinks  it  was  after  the  close  of  the  war  that  he  left  home 
and  had  never  been  heard  of  again;  that  "  he  disappeared  the  same 
as  if  the  earth  had  opened  up  and  swallowed  him  up,  as  far  as  his 
knowledge  goes; "  that  he  had  no  idea  why  he  would  go  away  and 
leave  his  wife  and  children,  and  he  did  not  hear  that  he  went  to  Penn- 
sylvania, but  that  some  fifteen  years  ago  his  mother  thought  she  had 
news  of  him  and  sent  witness  into  Pennsylvania,  and  he  went  to  York 
and  Pittsburg  and  from  there  to  Philadelphia,  but  could  get  no 
trace  of  him  whatever;  that  his  mother  had  come  in  contact  with 
people  who  had  seen  a  man  of  the  same  name,  and  she  would  not 
be  satisfied  until  he  went  up  there  and  made  an  eJQfort  to  find  him. 

Here  it  may  be  well  to  note  that  a  Frederick  "  Hillegass  "  was 
located  near  New  Buena  Vista,  Bedford  County,  Pa.,  who  served  in 
Company  D,  Second  Potomac  Home  Brigade,  Maryland  Infantry, 
and  a  special  examiner  was  sent  to  interview  him,  but  it  was  ascer- 
tained that  he  was  not  and  never  had  been  claimant's  husband ;  this 
Hillegass  was  born  and  reared  in  the  neighborhood  where  he  resides. 
His  father,  82  years  old,  is  his  nearest  neighbor  and  is  a  pensioner  at 
$20  per  month  as  a  soldier  in  the  Fifty-sixth  Pennsylvania  Infantry 
under  act  of  February  6,  1907.  Both  father  and  son  were  born  in 
that  neighborhood  and  had  lived  there  all  their  lives.  Frederick 
does  not  speak,  read,  or  write  German,  but  his  great-grand  parents 
came  from  Germany. 

A  special  examiner  reports  that  the  Pittsburg  and  Allegheny  (Pa.) 
directories,  from  1866  to  1909,  do  not  show  the  name  Hillegeist.  The 
name  "  Hillengass "  appeared  first  in  1883,  and  the  name  "  Fred 
Hillengass  "  appeared  in  the  directories  for  that  year.  In  the  years 
1886, 1888, 1889,  1890,  1897,  1899, 1900,  1901, 1903,  1904,  and  1909  the 
name  of  Lizzie,  widow  of  Frederick  Hillengass,  appeared,  who,  on 
being  interviewed  in  May,  1910,  said  her  husband  came  from  Ger- 
many about  thirty  years  ago  and  had  never  been  in  the  army. 

Mary  M.  Scoll,  in  affidavit  filed  February  6,  1893,  stated  that  sol- 
dier was  last  heard  of  at  Camp  Bradford,  in  the  spring  or  summer 
of  1863,  when  he  was  suffering  from  hemorrhages  and  a  cough,  and 
the  general  opinion  was  that  he  was  dead. 

Before  a  special  examiner  in  December,  1898,  she  testified  that  she 
had  known  claimant  and  soldier  from  the  time  of  their  marriage; 
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Easton,  Md.,  and  enlisted  again,  but  she  did  not  know  why  he  went 
across  the  bay  to  enlist,  nor  who,  if  any  person,  went  with  him ;  that 
she  thought  he  remained  at  Easton  four  or  five  months  while  his 
company  was  being  formed,  and  then  came  over  here  (Baltimore)  to 
Camp  Bradford,  and  she  visited  him  there — saw  him,  she  supposed,  a 
dozen  times;  that  she  went  to  General  Shiver,  who  was  in  command 
of  the  camp,  and  asked  about  buying  a  substitute  for  her  husband, 
but  he  advised  her  not  to  do  so,  as  he  had  not  much  longer  to  serve ; 
that  she  does  not  think  he  went  out  of  the  State  during  that  enlist- 
ment; that  she  was  married  to  soldier  at  Baltimore,  July  26,  1857, 
and  exhibited  a  copy  of  her  marriage  certificate;  that  her  husband 
did  not  come  home  to  visit  her  while  in  Camp  Bradford,  but  came 
home  after  his  term  of  enlistment  had  expired — came  from  Camp 
Bradford — and  told  her  his  time  was  up,  and  he  remained  at  home  a 
week  or  more,  then  went  away,  telling  her  he  was  going  to  reenlist, 
and  said  he  was  going  to  Pennsylvania,  but  did  not  say  where  m 
Pennsylvania ;  that  they  had  no  quarrel  when  he  went  away,  still  she 
thinks  it  strange  he  did  not  tell  her  where  he  was  going,  except  to 
Pennsylvania,  though  she  asked  him  where,  but  she  thinks  he  went 
to  Pittsburg,  for  one  place;  that  when  he  left  home  he  told  her  to 
write  him  at  Pittsburg,  Pa.,  and  he  would  call  at  the  post-office  ^^ 
for  the  letters;  she  wrote,  but  got  no  reply;  but  three  or  four  '^^^ 
after  she  received  a  letter  from  him  mailed  at  a  town  in  Penn 
vania,  but  she  had  forgotten  the  name  of  the  town,  and  that  w         ^^ 
last  she  heard  of  him.     She  said  that  he  wrote  that  he  was  go^^    _ 
PittF^btjrg,  and  to  write  him  there;  that  he  was  not  doing  ^^^^sioni 
at  (he  time.     Shv  ^ind  snMier  was  not  in  good  health  whue  a       rjamp 
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that  soldier  disappeared,  she  thinks,  in  1864,  and  she  did  not  know 
what  became  of  him  nor  why  he  left  his  wife ;  that  she  never  knew 
them  to  have  any  quarrel,  and  he  always  appeared  to  be  fond  of  his 
children ;  that  it  seems  that  he  was  in  the  service  twice,  but  she  could 
not  say  now,  but  he  came  to  her  house  in  Baltimore  once  with  his 
uniform  on  and  thinks  he  was  then  in  some  camp  in  the  city ;  that  as 
far  as  she  knew  he  was  in  good  health  when  he  went  away,  but  does 
not  know  that  he  left  any  word  where  he  was  going;  that  soldier's 
mother  left  each  of  his  children  $800  when  she  died;  that  claimant 
said  soldier  went  to  Pennsylvania. 

Claimant's  brother  stated  that  the  last  he  knew  of  soldier  he  was  in 
Camp  Bradford  in  1863. 

Henry  P.  Henninghauson,  an  intimate  friend  of  soldier,  testified 
on  special  examination  in  December,  1898,  that  after  he  and  soldier 
were  discharged  from  the  District  of  Columbia  militia,  he  saw  sol- 
dier in  Washington  with  a  zouave  uniform  on,  and  he  was  under  the 
impression  that  he  was  then  in  the  three  years'  service. 

Ida  Young,  soldier's  sister,  said  he  and  his  wife  lived  happily  to- 
gether and  she  had  no  idea  as  to  the  cause  of  his  going  away  or  leav- 
ing home. 

George  Bishop,  a  saloon  keeper,  said  the  Hillegeist  brothers  were 
bounty  jumpers  during  the  war;  that  one  of  them — Oscar — married 
his  sister,  and  officers  were  after  him,  and  he  went  to  Texas  and  re- 
mained a  couple  of  years ;  that  he  always  understood  that  claimant's 
husband  ran  away — "  they  always  said  so,  and  stopped  short." 

Claimant's  son,  Henry  L.  Hillegeist,  testified  before  a  special  ex- 
aminer in  November,  1909,  that  he  had  heard  that  his  father  was  in 
the  three  months'  service,  and  had  heard  his  mother  say  that  it  was 
her  impression  that  he  had  another  service,  but  she  was  not  certain 
of  it;  that  he  never  heard  that  he  was  a  deserter  nor  the  circumstances 
as  to  his  disappearance,  only  that  he  went  off  with  a  woman  named 
McClosky,  but  does  not  know  whether  this  was  during  or  after  the 
war,  but  that  his  mother  now  says  that  it  was  before  the  war;  that 
some  time  subsequent  to  1892  he  was  passing  his  mother's  room  and 
she  seemed  downcast,  and  he  went  in  and  she  showed  him  a  letter 
which  she  said  was  from  his  father,  but  he  did  not  attempt  to  read  it, 
as  it  was  all  written  in  German  and  he  was  not  familiar  with  that 
language,  but  saw  the  date  1866  on  the  letter,  indicating  that  it  was 
written  in  1866 — he  is  sure  of  that ;  that  he  thinks  his  mother  said  he 
was  blowing  glass,  at  least  he  heard  at  some  time  that  he  had  worked 
at  "  glass  blowing  at  some  time  or  other  in  Pittsburg,  Pa.,"  but  can 
not  say  positively  whether  he  was  working  at  glass  blowing  when  he 
wrote  the  letter,  but  he  is  sure  the  letter  was  written  in  1866.  He 
said  he  told  his  mother  to  get  rid  of  the  letter  if  it  made  her  moody, 
but  does  not  know  what  she  did  with  it ;  that  he  had  never  heard  from 
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his  father,  directly  or  indirectly,  except  from  the  letter  written  in 
1866 ;  that  his  mother  never  had  any  property  except  the  $200  or  $300 
his  grandmother  Hillegeist  left  her. 

Caroline  Vees,  70  years  old,  testified,  November  10,  1909,  that  she 
had  known  claimant  since  she  was  10  years  old;  that  she  heard  of  her 
husband's  disappearance  in  the  time  of  the  war,  but  for  what  rea- 
son she  does  not  know ;  never  heard  of  his  going  away  with  another 
woman. 

In  her  deposition,  taken  in  December,  1898,  this  witness  said  that 
she  thinks  soldier  was  what  they  called  a  "  high  flyer,"  and  there 
was  nothing  but  trouble  for  claimant  after  her  marriage,  as  he  had 
no  work;  that  he  and  claimant  agreed — ^got  along  well  together — 
and  she  did  not  know  that  he  ran  after  other  women ;  that  she  does 
not  know  any  of  the  particulars  about  his  going  away,  but  claimant 
thought  he  had  gone  to  the  Army  again,  and  he  has  never  been  heard 
from  since. 

In  claimant's  statement  taken  by  a  special  examiner  in  November, 
1909,  she  says  they  were  living  in  Washington  when  soldier  enlisted 
in  1861',  and  after  his  discharge  they  went  back  to  Baltimore,  where 
he  worked  as  a  barber;  that  he  went  away,  as  she  thought,  to  enlist, 
but  learned  he  was  at  work  in  some  hospital  in  Camp  Bradford, 
somewhere  near  Baltimore,  as  a  barber;  that  he  was  sick  there, 
which  was  soon  after  his  discharge  in  Washington;  that  he  never 
enlisted  but  one  time  that  she  knew  about;  was  positive  he  did  not 
jump  bounty;  that  it  seemed  that  he  spoke  of  Easton,  Md.,  but  she 
never  received  letters  from  him  there  or  Camp  Bradford;  that  he 
did  not  come  home  after  she  visited  him  at  Camp  Bradford,  and 
did  not  intimate  that  he  intended  going  away,  but  thinks  some  one 
told  her  that  he  had  left  the  hospital,  and  she  never  had  any  intima- 
tion as  to  where  he  went  from  the  hospital,  and  he  never  wrote  her 
after  that ;  that  he  had  a  uniform  on  when  she  saw  him  in  hospital  at 
Camp  Bradford — ordinary  army  uniform.  Prompted  by  her  grand- 
son, she  said  he  did  not  have  a  uniform  on  at  that  time ;  that  he  was 
injured  in  some  way  in  the  arm,  but  tried  to  keep  the  nature  of  the 
injury  from  her;  that  she  did  not  hear  about  him  deserting  and  return- 
ing under  the  President's  proclamation.  Later  in  her  deposition  she 
confessed  that  she  did  receive  a  letter  from  her  husband  from  Pitts- 
burg, but  did  not  remember  the  date  of  it,  and  was  under  the  im- 
pression that  her  son  was  mistaken  in  that  it  was  dated  in  1866,  but 
that  it  was  while  the  war  was  still  in  progress.  She  says  she  received 
several  letters  from  him  while  he  was  away  before  and  during  the 
war,  from  Pittsburg,  and  one  from  St.  Louis,  Mo.,  and  that  "  must 
have  been  in  the  time  of  the  war,"  but  she  could  not  remember  the 
date. 
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Questioned  about  the  McClosky  woman,  she  said:  "Yes;  I  did 
hear,  after  the  war,  that  he  had  gone  off  with  a  woman  named  Mc- 
Closky, but  that  occurred  before  the  civil  war  began,  and  I  did  not 
hear  it  till  long  afterwards;  "  that  it  was  just  a  report  and  she  don't 
know  who  told  her  about  it.  She  can  not  swear  positively  whether 
she  has  heard  from  soldier  since  the  close  of  the  civil  war  in  1865 
or  not,  for  her  memory  is  so  poor  that  she  gets  "  mixed  up." 

None  of  the  witnesses  interviewed  on  the  point  have  ever  heard  of 
soldier  going  away  with  the  McClosky  or  any  other  woman.  Claim- 
ant and  her  son  are  the  only  persons  who  mention  that  circumstance. 
Claimant's  two  daughters  say  they  never  heard  anything  of  the  kind. 

Special  Examiner  Hoge,  in  his  report  of  November  30,  1909,  says 
that  claimant  handed  him  some  old  letters  from  her  husband  written 
in  German.  "  Some  from  Richmond,  Va.,  in  1860,  and  one  from  St. 
Louis,  and  one  without  any  date,"  but  no  letter  from  St.  Louis  is 
found  with  the  papers.  The  one  without  date,  translated  into 
English,  reads  as  follows: 

Dear  Mamma:  This  will  be  the  fourth  letter  which  I  have  mailed  to  yon 
and  I  have  not  received  an  answer.  Dear  mamma,  if  you  do  not  care  to  write 
to  me,  then  let  me  at  least  know  how  the  children  are. 

I  did  not  leave  you  to  desert  you,  but  to  better  our  circumstances. 

You  know  that  I  have  lost  the  money  which  I  took  with  me,  for  I  told  you  of 
it  in  my  last  letter. 

Dear  mamma,  do  not  be  angry  with  me,  and  write,  to  let  me  know  whether 
you  will  come  or  not. 

I  will  gladly  do  all  you  want  me  to  do  if  I  can  only  have  you  and  the  dear 
children  again. 

I  am  here  employed  on  a  steamboat  and  earn  $20  per  week. 

If  you  decide  to  come,  write  and  let  me  know ;  I  will  then  go  to  work  In  St 
Louis — living  is  cheap  there,  and  I  can  make  18  dollars  per  week  in  my  business. 

I  have  been  olTered  employment  frequently ;  the  people  are  pleasant  and  busi- 
ness is  good.  I  am  on  a  steamboat  which  is  plying  between  Memphis  and  St. 
Louis.    I  am  at  the  latter  place  every  two  weeks. 

A  friend  of  mine  is  going  to  take  this  letter  and  put  it  in  the  post-office  in 
St.  Louis,  for  it  is  unsafe  to  mail  letters  in  Memphis. 

Dear  Miene,  come  to  me  immediately  and  let  me  know  how  you  and  the 
children  are. 

Address  your  letter:  G.  Ilillegeist,  St.  Ix)uis,  Mo.  I  have  arranged  so  that, 
should  I  not  be  in  St  Louis,  I  will  get  3'our  letter  all  right. 

Dear  Pussy,  do  not  be  angry  with  me,  for  I  cannot  rest  day  and  night — 
worrying  about  you  and  the  children. 

For  ever,  your  F.  Q.  Hilleoeist. 

Kiss  the  children  for  me. 

The  reference  to  the  McClosky  woman  deserves  little,  if  any,  con- 
sideration, and  if  it  did  figure  at  the  time  soldier  first  left  his  home, 
as  he  has  been  heard  from  since  that  time  under  circumstances  that 
negative  the  idea  that  there  were  reasons  why  his  family  and  friends 
should  or  would  not  then  and  thereafter  hear  from  him. 
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The  seven  years  absence  unheard  of  would  commence  to  run  from 
the  time  he  last  wrote  to  his  wife,  which  was  about  1866,  or  shortly 
thereafter.  The  undated  letter  was  probably  the  last  one,  and  he 
was  then  running  on  the  Mississippi  River  between  Memphis  alid 
St.  Louis,  and  was  then  asking  her  to  come  to  him.  He  was  not  then 
trying  to  conceal  his  whereabouts,  and  expressed  a  longing  to  be  with 
her  and  the  children.  No  reason  appears  why  he  should  not  there- 
after write  her  or  his  relatives,  if  alive.  It  is  shown  that  he  was 
prompt  in  his  correspondence  with  his  wife,  and  it  appears  that  all 
his  relations  and  friends  have  believed  him  to  have  been  dead  for 
many  years.  He  has  not  been  heard  from  by  those  who  would  have 
been  likely  to  have  heard  from  him  had  he  been  alive.  His  mother 
died  many  years  ago  believing  him  dead,  and  left  some  $2,400  to  his 
three  children.  She  caused  diligent  search  to  be  made  for  him  with- 
out success.  Even  had  he  been  a  deserter,  there  is  no  reason  why  he 
should  have  failed  to  return  after  the  war  had  closed  or  that  he  should 
conceal  his  identity  or  his  whereabouts.  He  signed  the  correct  name 
to  his  last  letter  we  have  from  him,  and  the  circumstances  in  the 
case  fully  warrant  the  presumption  that  soldier  was  dead  at  the  date 
claimant  filed  her  claim  for  pension. 

As  held  in  the  case  of  Annie  Lynch  (13  P.  D.,  54) — 

To  warrant  the  presumption  of  death  of  a  soldier  in  a  pension  claim  It  Is  not 
necessary  to  show  the  "unexplained  absence  of  such  enlisted  man  from  his 
home  and  family,"  as  provided  in  the  act  of  March  13,  1896,  but  proof  that  he 
has  not  been  heard  of  for  seven  years  by  those  (if  any),  who.  If  he  had  been 
alive,  would  naturally  have  heard  of  him,  is  sufficient  to  warrant  the  presump- 
tion of  his  death,  unless  the  circumstances  of  the  case  are  such  as  to  account 
for  his  not  being  heard  of  without  assuming  his  death.  (Davie  v.  Briggs,  97 
U.  S.,  628.) 

By  the  language  "  the  circumstances  of  the  case  "  is  not  meant  the 
circumstances  attending  soldier's  original  departure  from  home,  but 
all  of  the  circumstances  connected  with  his  continued  absence  since, 
which  would  furnish  any  reason  for  assuming  that  soldier  would  not 
have  communicated  with  some  member  of  his  family  though  he  were 
living. 

What  circumstance  appearing  in  the  evidence  can  be  pointed  out 
that  will  account  "  for  his  not  being  heard  of  "  since  he  last  wrote  his 
wife  "  without  assuming  his  death  "? 

On  the  line  of  the  observations  made  in  the  Lynch  case,  the  evi- 
dence in  the  case  discloses  no  reason  why  soldier  should  not  continue 
to  write  to  his  wife  if  he  desired,  and  from  the  fact  that  in  his  last 
letter  he  denied  his  intention  of  deserting  her,  requested  her  to  come 
to  him,  and  expressed  his  desire  to  be  with  her  and  their  children, 
it  may  be  assumed  he  would  have  been  heard  of  later  had  he  been 
alive. 
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He  left  a  mother,  brothers,  two  sisters,  a  wife,  and  three  'children 
residing  in  Baltimore.  The  family  bear  an  excellent  reputation,  and 
his  wife  and  children  are  excellent  and  respectable  persons,  and  it  is 
qiiite  unlikely  that  if  living  during  all  these  years  soldier  would  have 
failed  to  communicate  witji  some  of  them. 

No  explanation  other  than  his  death  would  account  for  his  silence 
after  the  declaration  that  he  could  "  not  rest  day  and  night  worrying 
about  you  and  the  children,"  a  silence  lasting  nearly  forty-five  years. 
The  soldier  would,  if  living,  now  be  70  years  old,  and  it  is  not  natural 
to  presume  that  from  any  reason  indicated  in  the  evidence  he  would 
maintain  silence  for  so  many  years. 

The  claim,  as  stated,  was  formerly  rejected  on  the  ground  that 
claimant  had  a  subsequent  service  from  which  it  was  not  shown  that 
he  had  been  honorably  discharged,  and  since  said  action  other  ma- 
terial evidence  has  been  filed  in  the  claim  and  taken  on  special  exami- 
nation which  has  not  been  considered  or  passed  on  by  the  bureau. 

Without  expressing  an  opinion  in  advance  on  said  evidence,  as 
claimant  has  noticed  said  phase  of  case  in  the  argument  on  appeal,  it 
is  thought  proper  to  inform  her  as  to  what  she  will  be  expected 
to  show  should  she  see  fit  to  offer  fifrther  evidence  on  that  point. 

The  law  and  the  rulings  of  the  department  require  as  a  prerequi- 
site to  pension  under  the  act  of  June  27,  1890,  that  the  soldier  on 
account  of  whose  service  pension  is  claimed  should  have  been  hon- 
orably discharged  from  all  his  contracts  for  service  in  the  war  of 
the  rebellion  entered  into  by  him  with  the  United  States,  and  the 
burden  of  proving  this  is  upon  the  claimant,  though  the  bureau  aids 
by  means  of  special  examinations  and  calls  on  the  War  Department 
for  certain  information  not  in  the  power  of  the  applicant  to  furnish. 
And  in  this  connection  it  is  suggested  that  a  call  be  made  on  the 
War  Department  for  any  information  that  may  be  found  on  the 
records  of  the  hospitals  at  Easton  and  Camp  Bradford,  Md.,  as  to 
claimant's  presence  in  said  hospitals  and  final  disposition  made  of 
him.  Also  information  from  the  provost  marshal's  office  in  Baltimore 
as  to  soldier's  desertion  and  return. 

The  ruling  in  the  case  of  Margaret  C.  Steele  (13  P.  D.,  288),  re- 
ferred to  during  the  prosecution  of  this  claim,  holding  that — 

In  the  absence  of  a  record  in  the  War  Department  of  a  prior  military  serrice 
of  the  deceased  soldier,  the  allegation  by  his  widow  that  he  had  such  prior 
service  was  immaterial,  and  the  rejection  of  her  claim  for  pension  upon  the 
ground  of  her  inability  to  furnish  evidence  showing  in  what  organization  such 
alleged  prior  service  was  rendered  was  improper  and  erroneous — 

is  not  applicable  to  the  case. 

The  fact  of  a  prior  service  of  a  soldier  who  was  honorably  dis- 
charged from  his  last  service  is  now  rendered  absolutely  and  wholly 
immaterial  in  a  case  under  the  act  of  June  27,  1890,  by  the  passage 
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of  the  joint  resolution  of  Congress  of  July  1,  1902  (32  Stat.  L.,  750), 
the  second  section  of  which  provides  as  follows : 

That  In  the  administration  of  the  pfension  laws  any  enlisted  man  of  the  Army, 
Including  Regulars,  Volunteers,  and  Militia,  or  any  appointed  or  enlisted  man  of 
the  Nary  or  Marine  Corps,  who  was  honorably  discharged  from  the  last  contract 
of  service  entered  into  by  him  during  the  late  war  of  the  rebellion,  shall  have 
been  held  and  considered  to  have  been  honorably  discharged  from  aU  similar 
contracts  of  service  previously  entered  into  by  him  with  the  United  States 
during  said  war :  Provided^  That  such  enlisted  or  appointed  man  served  not  less 
than  six  months  under  said  last  enlistment  or*  appointment;  that  his  entire* 
service  under  said  last  enlistment  or  appointment  was  faithful,  and  that  he 
did  not  receive  by  reason  of  said  last  enlistment  or  appointment  any  bounty  or 
gratuity  other  than  from  the  United  States  in  excess  of  that  to  which  he  would 
have  been  entitled  if  he  had  continued  to  serve  faithfully  until  honorably  dis- 
charged under  any  contract  of  service  previously  entered  into  by  him,  either  in 
the  Army,  Navy,  or  Marine  Corps,  during  the  war  of  the  rebellion. 

In  the  Steele  case  (supra)  the  service  of  the  soldier  from  which  he 
was  honorably  discharged  was  shown  by  the  record  to  have  been  un- 
questionably his  last  term  of  military  service ;  it  was  of  more  than  six 
months'  duration;  it  was  faithfully  performed  throughout;  there 
was  no  proof  that  he  received  any  bounty  or  gratuity  other  than  from 
the  United  States  at  his  enlistment  therein,  and  he  was  honorably 
discharged  therefrom,  and  under  the  statute  hereinbefore  set  forth 
he  was  "  held  and  considered  to  have  been  honorably  discharged  from 
all  similar  contracts  of  service  previously  entered  into  by  him  with 
the  United  States  during  said  war,"  and  it  therefore  made  no  differ- 
ence, so  far  as  the  title  of  his  widow  to  pension  was  concerned, 
whether  he  had  a  prior  term  of  military  service  or  not,  or  whether 
he  had  been  honorably  discharged  from  said  prior  service  or  not,  since, 
under  the  provisions  of  said  second  section  of  said  joint  resolution,  he 
must  have  been  held  and  considered  to  have  been  honorably  dis- 
charged from  all  prior  terms  of  service,  if  he  had  any. 

In  this  case  the  facts  are  quite  the  reverse  and  do  not  come  within 
the  remedial  provisions  of  said' second  section  of  the  joint  resolution, 
as  the  service  in  question  was  the  last  and  subsequent  service,  from 
which  he  must  have  been  honorably  discharged  to  entitle  him,  in  his 
lifetime,  or  his  widow  after  his  death,  to  pension  under  the  provisions 
of  the  act  of  June  27,  1890. 

That  this  claimant's  husband  had  a  service  subsequent  to  his  dis- 
charge frpm  the  District  of  Columbia  Militia  Infantry  the  evidence, 
as  it  is,  appears  to  show. 

Claimant  says  he  had ;  that  he  went  to  Easton,  Md.,  to  enlist  and 
remained  there  four  or  five  months  while  his  company  was  forming, 
and  then  came  to  Camp  Bradford,  Md.,  where  she  visited  him  in  a 
hospital  when  he  was  clad  in  the  uniform  of  a  soldier.  This  is  cor- 
roborated by  soldier's  letters  from  a  hospital  in  Easton  and  one  at 
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Camp  Bradford,  and  Mary  ScoU  and  Henry  Henninghauson  cor- 
roborate this.  Mrs.  ScoU  said  soldier  came  to  her  house  in  Baltimore 
with  a  uniform  on  and  was  then  in  camp  in  that  city,  and  Henning- 
hauson said  he  saw  him  in  Washington  subsequent  to  his  discharge 
from  the  three  months'  service  in  a  Zouaye  uniform,  and  many  wit- 
nesses state  that  claimant  always  claimed  her  husband  had  been  in 
the  service  more  than  once. 

The  foregoing  as  to  claimant's  husband  having  had  a  subsequent 
service  does  not  go  directly  to  the  grounds  of  the  last  rejection,  from 
which  the  pending  appeal  was  taken,  but  inasmuch  as  the  claim  was 
once  rejected  on  that  ground  and  claimant  has  since  filed  evidence  on 
this  point,  the  foregoing  observations  are  made  for  her  information. 

The  action  of  the  bureau  rejecting  the  claim  on  the  grounds  stated, 
from  which  appeal  is  taken,  is  accordingly  reversed. 


disabiiiitt— continuance— eczema— nburitis—herpbs. 

Christ  Mueller. 

The  disease  of  legs  existing  at  discharge,  designated  by  the  soldier  as  "  pain  In 
both  legs,"  and  by  the  Army  surgeon  as  "  eczema  of  both  legs  below  knees," 
and  regarded  by  his  physicians  as  neuritis  with  herpes  and  later  as  eczema, 
are  all  one  and  the  same  affection. 

When,  generally  speaking,  the  origin  of  a  disability  in  service  Is  established 
and  the  same  disability  Is  shown  12  years  later  by  a  medical  examination 
by  a  board  of  examining  surgeons,  it  should  not  require  a  great  deal  of 
evidence  to  establish  continuance  of  the  same  during  the  Intervening  period. 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of 
Pensions^  March  31^  1911. 

Christ  Mueller,  who  served  as  a  private  in  Company  H,  Sixty- 
fifth  New  York  Volunteer  Infantry,  from  May  1,  1898,  to  November 
19, 1898,  War  with  Spain,  filed  April  29, 1907,  a  declaration  for  pen- 
sion under  the  general  law,  alleging  that  while  on  duty  at  Camp 
Alger,  Va.,  in  October,  1898,  he  contracted  "  typhoid  malarial  fever 
which  resulted  in  malarial  poisoning  and  disease  of  left  leg."  He 
stated  in  said  declaration  that  his  physician  has  described  the  affec- 
tion of  left  leg  as  neuritis. 

Said  claim  was  rejected  by  the  bureau  January  30,  1908,  on  the 
ground  that  a  ratable  deforce  of  disability  had  not  been  shown  from 
the  alleged  causes  since  date  of  filing  the  declaration. 

The  adverse  action  was  affirmed  by  the  department,  on  appeal,  in 
an  opinion  dated  August  21,  1908. 

The  soldier  filed  another  declaration  for  pension  September  28, 
1908,  alleging  that  about  August  1,  1898,  at  Camp  Alger,  Va.,  he 
contracted  eczema  of  both  legs  below  the  knees,  which  has  continued 
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to  trouble  him  more  or  less  ever  since;  that  he  also  contracted  ma- 
larial poisoning  and  resulting  disease  of  left  leg  while  at  same  camp, 
as  alleged  in  his  original  application. 

The  bureau,  February  17,  1911,  rejected  that  part  of  the  claim 
based  upon  malarial  poisoning  and  resulting  disease  of  left  leg  on 
the  ground  that  a  ratable  degree  of  disability  had  not  been  shown 
therefrom  since  date  of  filing,  and  that  part  based  upon  eczema  of 
both  legs  on  the  ground  of  claimant's  inabiltiy  to  furnish  satisfactory 
evidence  showing  continuance  of  same  from  date  of  discharge. 

The  claimant,  through  an  attorney,  entered  an  appeal  in  the  de- 
partment March  3,  1911,  contending  the  evidence  on  file  does 
show  that  he  has  suffered  with  disease  of  both  legs  (eczema)  since 
prior  to  his  discharge  and  that  he  has  been  disabled  in  a  pensionable 
degree  from  malarial,  poisoning  and  disease  of  left  leg  since  filing 
the  claim,  and  that  the  disease  of  left  leg  is  the  most  severe;  that  he 
has  been  constantly  lame  in  said  leg  since  prior  to  his  discharge; 
that  he  has  been  obliged  to  give  up  different  positions  and  is  fre- 
quently "  laid  up  "  on  account  of  disability  of  said  leg. 

The  papers  in  the  case  were  transmitted  to  the  department  by  the 
bureau  March  15,  1911,  accompanied  with  an  opinion  of  the  medical 
referee,  who  says  that — 

Upon  a  careful  review  of  the  evidence  In  this  case,  Including  that  obtained 
upon  special  examination  and  the  certificate  of  medical  examination  dated 
April  27,  1910,  it  does  not  appear  that  this  claimant  is  suffering  from  malarial 
poisoning  in  such  a  degree  as  to  materially  disable  him  for  the  performance  of 
manual  labor  or  from  any  disease  of  the  left  leg,  except  eczema,  which  has  been 
rejected  upon  legal  grounds. 

In  reference  to  the  claim  for  pension  on  account  of  malarial  poison- 
ing, it  is  noted  the  claimant's  witnesses,  in  testifying  before  the  ex- 
aminer in  January,  1911,  did  not  indicate  that  he  has  been  aflBicted 
since  September  23, 1908,  date  of  filing  last  declaration,  with  malarial 
poisoning  or  disabled  by  any  affection  of  like  character. 

In  regard  to  the  alleged  disease  of  left  leg,  same  will  be  considered 
in  passing  upon  the  question  of  title  to  pension  on  account  of  alleged 
eczema  of  both  legs. 

In  addition  to  the  fact  that  the  evidence  failed  to  show  the  claimant 
is  disabled  by  malarial  poisoning,  the  board  of  surgeons  which  exam- 
ined him  April  27,  1910,  also  failed  to  find  objective  signs  which 
would  indicate  a  ratable  disability  from  said  cause.  The  board  re- 
ported his  height  as  5  feet  6 J  inches;  weight,  176  pounds;  liver  from 
sixth  rib  to  one-half  inch  below  border  of  ribs  (within  normal  limits) ; 
and  skin  fair.  His  tongue  was  coated  white,  and  stomach  and  bowels 
distended  by  gas,  but  such  symptoms  do  not  show  he  was  afflicted 
*with  malarial  poisoning.  His  state  of  nutrition  and  general  physical 
condition  negatives  the  contention  he  is  disabled  by  such  ailment. 
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The  action  of  the  bureau  relating  to  malarial  poisoning  is  accord- 
ingly hereby  affirmed. 

The  conditions  alleged  as  disease  of  left  leg  and  eczema  of  both 
legs  are  so  intimately  associated  that  same  will  be  considered  and 
disposed  of  together. 

When  the  soldier  was  examined  October  19,  1898,  preliminary  to 
his  muster  out,  which  occurred  one  month  later,  he  declared  over  his 
signature  that  he  was  suffering  with  "  pains  in  both  legs,"  and  the 
surgeon  who  then  examined  him  certified  he  found  "  eczema  on  both 
legs  below  knees,"  which,  in  his  opinion,  originated  in  line  of  duty. 

When  the  soldier  was  examined  August  21,  1907,  under  his  first 
declaration  of  pension,  in  which  he  alleged  disease  of  left  leg,  he 
stated  to  the  board  that  following  an  attack  of  fever  in  service  and 
upon  his  return  home,  Buffalo,  N.  Y.,  he  had  trouble  with  his  left  leg 
which  was  called  neuritis,  which  continued  to  affect  him  and  causes 
him  to  walk  lame. 

The  board  found  some  "  surface  varicosities  "  of  left  leg,  and  he 
complained  of  "  fleeting  pains."  The  left  leg  was  5  millimeters  larger 
than  the  right,  and  he  walked  lame. 

When  examined  under  the  claim  in  question,  April  27,  1910,  the 
board  certified  to  the  existence  on  both  legs,  from  ankles  to  knees,  of 
a  scaly  eruption.  The  measurements  were  negative,  and  there  were 
no  other  objective  signs  of  disease  of  legs.  This  was  described  under 
the  heading  of  eczema. 

It  is  thus  shown  the  soldier  was  afflicted  with  eczema  of  both  legs 
in  service,  which  was  regarded  as  having  originated  in  line  of  duty, 
and  that  same  affection  existed  when  he  was  examined  April  27, 1910, 
and  it  is  noted  the  medical  referee  says,  in  an  opinion  dated  May  26, 
1910,  that  a  ratable  degree  of  disability  is  shown  therefrom.  The 
claim,  however,  was  rejected,  because  the  evidence  presented  was  not 
regarded  by  the  bureau  as  sufficient  to  show  continuance  since  dis- 
charge of  eczema. 

Generally  speaking,  when  the  origin  of  a  disability  in  service  is 
established  and  the  same  disability  is  shown  twelve  years  later  by  a 
medical  examination  by  a  board  of  surgeons,  it  should  not  require  a 
great  deal  of  evidence  to  establish  the  continuance  of  the  disability 
during  the  intervening  period.  Particularly  is  this  true  of  a  dis- 
ability of  the  nature  of  eczema,  which  is  characterized  by  apparent 
cures  and  which  is  prone  to  relapse  whenever  the  exciting  cause  or 
causes  come  into  operation. 

The  claimant,  who  is  a  baker  by  trade,  testified  before  the  special 
examiner,  January  19, 1911,  in  reference  to  the  ailment,  as  follows: 

♦  ♦  ♦  Both  legs  are  affected  with  running  sores  from  the  knees  to  the 
ankles.  The  sores  begin  with  a  small  pimple  which  grows  and  becomes  a  sore 
which  discharges  water,  not  blood  or  mixed,  then  a  crust  forms  and  the  sore 
heals  up,  but  breaks  out  in  another  place,  goes  through  the  same,  aifd  thus  they 
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continue.  Sometimes  but  one  sore  is  ninning  and  then  there  may  be  two, 
three,  or  four,  all  at  once.  Generally  about  a  month's  interval  occurs  between 
such  eruptions,  but  they  may  be  oftener  or  at  longer  intervals.  They  are 
seldom  on  the  calf  but  generally  on  the  side  or  front  of  each  leg,  along  the 
bone ;  do  not  occur  on  the  feet.  In  addition  to  that  trouble  on  both  legs,  I  have 
also  severe  pains  up  my  leg  extending  above  the  knee  and  In  the  thigh.  That 
WHS  first  felt  In  the  left  side,  but  for  the  past  two  years  both  sides  are 
affected.     •  .•    • 

Elizabeth  Mueller,  claimant's  wife,  testified  she  married  him  Octo- 
ber 25,  1899;  that  when  he  returned  from  service  he  complained  of 
his  legs  paining  him.  After  their  marriage  she  knew  the  condition 
of  his  legs.  She  then  noticed  his  legs  had  been  sore,  tor  the  marks 
were  there  and  the  skin  was  rough  "  and  showed  where  sores  had 
healed,  for  a  crust  was  on  them."  ■  Witness  further  testified  that  ever 
since  their  marriage  he  has  continued  to  be  troubled  with  these  sores. 
They  would  heal  or  have  "  a  crust "  for  a  month  or  two,  then  they 
would  "  break  out "  again  in  the  same  way  and  take  about  the  same 
course.  He  has  frequently  lost  time  from  the  bakery  ever  since  their 
marriage ;  his  legs  would  be  so  bad  he  would  have  to  quit  work  and 
rest  at  home.  He  has  not  been  able  to  hold  a  steady  job,  could  not  do 
shop  work,  and  has  had  to  do  driving. 

Dr.  John  G.  Meidenbauer  testified,  January  31,  1911,  he  first  saw 
the  claimant  professionally  about  the  time  of  his  discharge  from  the 
army,  and  since  then  he  has  been  frequently  under  his  professional 
observation  and  treatment  until  the  present.  Witness  has-  not  kent 
any  record  of  his  condition  or  the  diseases  for  which  he  has  treated 
him,  but,  among  others,  he  recalls  neuritis  of  leg,  with  acute  exacer- 
bations at  irregular  intervals,  chronic  in  character,  and  causing  lame- 
ness and  incapacitating  him  to  some  extent,  particularly  in  connection 
with  his  trade,  baking.  The  neuritis  has,  since  he  first  saw  the  case, 
affected  both  legs.  In  later  years  (dates  not  given),  the  claimant 
has  also  been  troubled  with  eczema  on  both  legs  and  a  lameness  has 
been  more  perceptible. 

The  witness  asked  that  affidavits  heretofore  made  by  him  be  con- 
sidered in  connection  with  his  deposition. 

A  number  of  lay  witnesses  testified  before  the  examiner  and  all 
stated  the  claimant  has  been  more  or  less  lame  since  his  discharge 
from  service;  that  the  cause  appeared  to  be  rheumatism;  that  is,  the 
witnesses  thought  he  so  complained. 

Doctor  Meidenbauer,  who  had  furnished  affidavits  in  support  of 
the  claim,  was  called  upon  by  the  bureau,  September  9,  1910.  to  fur- 
nish a  more  circumstantial  history  of  the  soldier's  physical  condition 
than  was  embodied  in  his  affidavits,  and  under  date  of  October  18, 
1910,  he  replied  as  follows: 

I  first  attended  Mr.  Christ  Mueller  at  his  mother's  house  at  the  end  of  3 898 
or  beginning  of  1899.  I  kept  only  a  ledger  record  and  copies  of  prescriptions 
on  stubs  of  case.    He  complained  of  pain  and  tenderness  li^i|hfyt^«iyAj»B^lC 
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popliteal  nerves  on  the  left  side.  There  was  an  herpetic  eruption  on  leg  which 
took  on  an  eczematous  character.  I  attended  him  once  or  twice  a  year,  couple 
weeks  at  a  time,  prescribing  quinine,  anodynes,  liniments,  salves,  and  tonics. 
I  measured  his  limbs  in  1908  and  found  the  left  side  an  inch  and  a  half  smaller 
at  thigh  and  leg  than  the  right.  At  this  time  the  right  side  also  became 
painful  and  tender  like  the  left  and  also  diminished  to  size  of  left  leg.  I 
regard  the  neuritis  due  to  malarial  poisoning.  His  pain  was  severe.  His 
weight  has  diminished  by  20  pounds.  He  could  not  work  indoors,  and  in  work- 
ing out  of  doors,  driving  a  wagon,  he  has  had  to  lie  up  and  rest  to  recover.  I 
therefore  consider  him  unable  to  perform  manual  labor.  I  have  not  kept  an 
exact  record  of  his  case,  but  I  know  that  he  has  been  an  almost  constant 
sufferer  since  his  discharge  from  service. 

It  appears  from  the  doctor's  reply  that  he  regarded  the  affection 
of  legs  as  neuritis,  accompanied  with  a  herpetic  eruption  that  subse- 
quently became  eczematous. 

Whether  this  diagnosis  was  correct  or  not  is  immaterial,  as  the 
facts  cleariy  show  the  claimant  has  been  affected  more  or  less  since 
his  discharge  with  a  painful  affection  of  the  legs,  chronic  in  character, 
accompanied  with  an  eruption.  It  is  evident  the  disease  of  legs 
existing  at  discharge,  and  designated  by  the  soldier  at  that  time  as 
"  pain  in  both  legs  "  and  by  the  army  surgeon  as  "  eczema  on  both 
legs  below  knees,"  and  regarded  by  his  physician  as  neuritis  with 
herpes  and  later  as  eczema,  are  all  one  and  the  same  affection,  and 
that  same,  in  varying  manifestations,  has  continued  since  incurrence 
in  the  service. 

The  action  rejecting  the  claim  based  on  eczema  of  legs  on  the 
ground  of  failure  to  furnish  satisfactory  evidence  of  continuance 
thereof  is  therefore  reversed  and  the  papers  in  the  case  are  returned 
herewith  for  readjudication  of  the  claim  accordingly. 


biarriage— neipv   york^-bvidencb— prbsumption   of    marriage — 

impbdimbnt. 

Nellie  Hutchins  (as  widow). 

The  relation  between  the  claimant  and  the  soldier  having  been  not  only  Illicit, 
but  also  meretricious,  in  its  commencement,  and  no  facts  being  shown  from 
which  it  can  be  legitimately  inferred  that  its  character  was  afterwards 
changed  by  mutual  consent,  and  their  cohabitation  having  ceased  twenty- 
one  years  prior  to  the  soldier's  death,  it  can  not  be  presumed,  under  the 
holdings  of  the  courts  of  the  State  of  New  York,  that  there  was  a  vall^ 
common-law  marriage  subsequent  to  the  removal  of  the  impediment  to  a 
lawful  union. 

Assistant  Secretary  Canni  A.   Thompson  to  tfie  Comrrdssioner  of 
Pensions^  April  10^  1911. 

The  department  has  considered  the  appeal  filed  February  27,  19Ui 
from  the  action  of  the  Pension  Bureau  adverse  to  the  claim  of  Nellio 
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Hutching  for  pension  as  the  widow  of  John  F.  Hutchins,  who  served 
in  the  civil  war  as  captain  of  Company  C,  Fourteenth  New  York 
Heav}^  Artillery. 

Hutchins  was  granted  a  pension  in  April,  1882.  On  October  10, 
1894,  said  pension  was,  by  order  of  the  Pension  Bureau,  made  pay- 
able to  Nellie  Hutchins  (the  present  claimant)  as  his  wife  under  the 
provisions  of  the  act  of  August  8,  1882,  the  pensioner  being  then  in 
confinement  in  the  state  prison  at  Auburn,  N.  Y.,  under  a  twelve 
years'  sentence  for  felony.  The  sentence  was  commuted  and  he  was 
discharged  from  prison  June  17,  1897.  He  died  January  16,  1909, 
and  on  June  10,  1909,  the  claimant  applied  for  pension  as  his  widow 
under  the  act  of  April  19,  1908.  Her  application  was  rejected  Octo- 
ber 29,  1910,  on  the  ground  that  she  was  never  the  lawful  wife  of  the 
soldier  and,  consequently,  was  not  entitled  to  pension  as  his  widow. 

It  is  contended  in  the  appeal — 

1.  That  the  bureau  was  estopped  from  denying  the  claimant's  title 
to  pension  as  the  widow  of  the  soldier  by  its  action  in  directing  pay- 
ment of  his  pension  to  her  as  his  wife  in  1894,  said  action  having  been 
confirmed,  after  a  special  examination,  in  1896;  and 

2.  That  the  evidence  establishes  a  lawful  marriage  between  claim- 
ant and  the  soldier. 

With  reference  to  the  first  point  the  department  is  clearly  of  the 
opinion  that  neither  the  doctrine  of  estoppel  nor  that  of  res  judicata 
is  applicable  in  this  case. 

The  action  directing  payment  of  the  soldier's  pension  to  the 
claimant  in  1894  w^as  made  upon  prima  facie  evidence  of  marriage. 
Subsequently,  the  soldier  having  protested  against  such  payment 
and  declared  that  he  was  never  married  to  the  claimant,  an  investi- 
gation was  made,  from  which  it  clearly  appeared  that  he  had  co- 
habited with  the  claimant  and  treated  her  in  the  face  of  the  world  as 
his  wife.  So  far  as  he  was  concerned,  therefore,  he  was  estopped 
from  denying  that  she  was  his  wife.  In  a  suit  for  necessaries 
furnished  for  her  support  he  would  not  have  been  permitted  to  deny 
or  disprove  the  marriage.  Consequently  he  was  in  no  position  to 
object  to  the  diversion  of  his  pension  to  her  support,  and  under  the 
circumstances  the  bureau  was  perhaps  warranted  in  continuing  pay- 
ment to  her.  But  when  the  question  arose  whether  the  bureau  should 
pay  her  a  pension  in  her  own  right  as  widow,  out  of  the  general 
pension  fund,  a  very  different  case  was  presented,  and  a  reexamina- 
tion and  more  careful  scrutiny  of  the  evidence  as  to  the  alleged  mar- 
riage was  not  only  permissible  but  demanded  by  that  care  and  cau- 
tion which  the  Commissioner  of  Pensions  is  required  to  exercise  in 
the  distribution  of  the  public  moneys  intrusted  to  him. 

The  decision  in  1896  fixed  the  claimant's  status  only  with  refer- 
ence to  the  matter  then  under  consideration,  viz,  her  right^  the  , 
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soldier  s  pension  as  a  means  of  support  during  his  imprisonment. 
But  even  if  it  had  been  rendered  in  a  claim  for  pension  as  his  widow 
it  would  not  necessarily  have  been  final.  In  view  of  what  has 
already  been  said  it  is  unnecessary  to  go  into  this  further  than  to 
call  attention  to  the  case  of  Mary  E.  Eastridge  (8  P.  D.,  5),  in  which 
it  was  held  that  the  doctrines  of  res  judicata  and  stare  decisis,  when 
adopted  by  the  department  in  pension  cases,  simply  become  rules 
which  each  administration  prescribes  for  itself,  as  a  matter  of  policy 
or  convenience,  and  may*  be  waived,  suspended,  or  ignored,  as  justice, 
public  policy,  or  convenience  requires. 

As  to  the  alleged  marriage,  an  examination  of  the  evidence  dis- 
closes the  following  facts : 

The  soldier  was  first  married  in  1850  to  one  Clara  Ladd,  who  pro- 
cured a  divorce  from  him  in  1856.  lie  was  next  married,  about 
1860,  in  the  State  of  New  York,  to  one  Lucinda  Dean,  with  whom  he 
cohabited  in  said  State  until  he  went  into  the  army  in  April,  18G4. 
Upon  his  discharge  in  October,  1864,  he  returned  home  and  remained 
until  about  July,  1865,  when  he  abandoned  Lucinda  and  never  after- 
wards resumed  marital  relations  with  her.  He  subsequently  excused 
his  desertion  of  her  by  alleging  that  she  had  been  unfaithful  to  him 
while  he  was  in  the  army,  but  this  charge  is  denied  by  her  relations 
and  friends.  So  far  as  can  be  ascertained  he  and  Lucinda  were  never 
divorced,  though  she  was  again  married,  about  1872,  to  one  Sherman 
Doolittle.     Lucinda  died  March  17,  1881. 

The  soldier  and  the  claimant  began  to  cohabit  as  man  and  wife  in 
Detroit,  Mich.,  about  1866  or  1867.  She  says  they  were  married  by 
ceremony';  he  declared  that  they  were  not.  Her  statements  as  to  de- 
tails of  the  alleged  ceremony  are  conflicting.  A  brother  of  the  soldier, 
O.  B.  Hutchins,  at  whose  house  they  visited  shortly  after  they  began 
to  live  together,  testified  before  a  special  examiner  in  1896  that  the 
soldier  then  told  him  they  were  not  married ;  and  Elsie  J.  Hutchins, 
widow  of  O.  B.  Hutchins,  testified  in  May,  1910,  that  during  said 
visit  the  claimant  told  her  that  she  and  the  soldier  were  at  a  dance 
and  were  married  in  fun,  but  the  soldier  put  it  on  record,  which  is  a 
totally  different  account  of  the  marriage  from  that  given  by  the 
claimant  since  she  became  an  applicant  for  pension.  There  is  not  a 
particle  of  evidence  aside  from  her  statements  to  show  that  there  was 
ever  a  formal  celebration  of  marriage  between  her  and  the  soldier, 
and  the  department  is  satisfied  that  there  was  none.  If  there  was  it 
was  void,  as  he  had  a  wife  (Lucinda)  living  and  undivorced. 

Not  long  after  the  beginning  of  their  cohabitation  they  returned  to 
the  State  of  New  York,  where  they  had  both  resided  formerly,  and 
there  continued  to  live  together  until  1888,  when  they  separated  and 
never  afterwards  resumed  cohabitation.    It  is  contended  that  under 
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the  laws  of  New  York  a  valid  marriage  at  common  law  must  be  pre- 
sumed to  have  occurred  between  the  death  of  the  soldier's  second  wife, 
Lucinda,  in  March,  1881,  and  his  final  separation  from  the  claimant 
in  1888. 

It  is  admitted  that  the  law  governing  the  determination  of  the 
question  at  issue  is  that  of  New  York  State,  and  that  under  the  laws 
of  said  State,  at  the  time  referred  to,  mutual  consent  was  all  that  was 
necessary  to  constitute  marriage  between  persons  competent  to 
marry.  It  is  admitted,  also,  that  such  mutual  consent  need  not  be 
proved  directly,  but  may  be  presumed  from  the  acts  of  the  parties. 

It  is  not  disputed  that  the  soldier  introduced  the  claimant  to  his 
family  and  friends  as  his  wife,  and  addressed  her  and  spoke  of  her  as 
his  wife  during  the  period  of  their  cohabitation;  that  he  bought 
property  and  had  it  deeded  to  her  as  his  wife ;  that  she  joined  with 
him  in  the  execution  of  mortgages  upon  real  estate  owned  by  him ; 
and  that  she  was  recognized  as  his  wife  by  his  mother,  sister,  and 
brothers  (except  O.  B.  Hutchins,  whose  testimony  has  been  referred 
to),  and  by  their  neighbors  and  acquaintances.  If  we  could  only 
close  our  eyes  to  all  that  went  before  and  after  and  look  only  at  the 
declarations  and  acts  of  the  parties  during  the  period  between  the 
death  of  the  soldier's  second  wife  in  1881  and  their  separation  in 
1888  there  would  be  no  difficulty  in  presuming  that  they  were  law- 
fully married. 

But  we  can  not  ignore  the  fact  that  their  connection  was  illicit 
and,  as  will  be  shown  hereafter,  meretricious  in  the  beginning,  and 
that  twenty-one  years  prior  to  the  soldier's  death  they  separated 
finally,  and  he  thereafter  repeatedly  and  consistently  denied  that  he 
was  ever  married  to  her. 

It  may  be  that  too  much  importance  has  been  given  the  soldier's 
statements  on  this  point.  It  is  to  be  remembered  that  when  he  made 
them  he  had  quarreled  with  the  claimant  and  was  especially  embit- 
tered toward  her  on  account  of  her  action  in  procuring  the  payment 
of  his  pension  to  herself,  and  that  in  a  matter  where  his  interest  was 
concerned  he  was  npt  a  trustworthy  witness. 

It  has  been  stated  in  communications  from  the  bureau  concerning 
the  case  that  the  claimant  publicly  denied  that  she  was  the  wife  of 
the  soldier  in  a  proceeding  instituted  by  her  before  the  recorder  of 
the  city  of  Auburn,  N.  Y.  The  department  does  not  find  any  evi- 
dence to  sustain  that  assertion.  It  appears  that  she  had  the  soldier 
arrested  in  1887  for  threatened  assault,  and  he  was  required  to  give 
bond  in  the  sum  of  $200  to  keep  the  peace.  Charles  F.  Guion,  who 
was  then  the  city  recorder,  testifies  that  in  the  proceedings  before 
him  the  claimant  did  not,  so  far  as  he  knows,  deny  that  she  was  the 
wife  of  the  soldier  or  disclaim  that  relationship  in  any  way,  and  this 
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is  borne  out  by  certified  copies  of  the  information  and  other  papers 
in  the  case,  from  which  it  appears  that  she  neither  asserted  nor  denied 
that  the  soldier  was  her  husband,  but  stated  that  he  resided  with  her 
in  her  house. 

Mr.  Guion  made  a  deposition  before  a  special  examiner  in  July, 
1805,  in  which  he  stated  that  shortly  after  the  proceedings  above 
referred  to  the  claimant  appeared  before  him  and  made  complaint 
against  the  soldier  for  nonsupport,  and  that  in  his  examination  he 
became  satisfied,  from  her  own  testimony,  that  she  was  not  the 
soldier's  wife  and  refused  to  issue  a  warrant  on  that  ground. 

As  I  remember  (witness  said),  she  swore  she  was  not  his  legal  wife.  As  I 
recollect,  I  asked  her  the  question  whether  she  was  his  legal  wife  and  she  said 
no,  and  her  attorney  said  that  was  all  there  was  of  it  and  took  his  books  and 
left 

There  is  no  record  of  the  alleged  complaint  for  nonsupport;  the 
claimant  denies  that  she  ever  made  such  complaint.  There  is  on  file, 
however,  an  affidavit  made  on  June  8,  1897,  by  one  Benjamin  B. 
Roseboom,  a  policeman  of  Auburn,  N.  Y.,  stating  that  he  was  pres- 
ent in  the  police  court  when  John  Hutchins,  the  soldier,  was  ar- 
raigned before  Recorder  Charles  F.  Guion,  in  September,  1887,  on  a 
charge  of  nonsupport  preferred  by  Nellie  Hutchins,  who  claimed  to 
be  his  wife;  that  one  Lyman  Warren  appeared  as  attorney  for  the 
said  John  Hutchins  and  asked  permission  to  question  the  complain- 
ant, which  was  granted;  and  that  the  said  Warren  then  asked  the 
said  Nellie  Hutchins  the  following  questions :  "  WTien  were  you  mar- 
ried ?  Where  were  you  married  ?  "  That  the  said  Nellie  Hutchins 
seemed  much  confused,  and  blushed,  and  appeared  to  be  much  em- 
barrassed and  finally  said :  "  I  won't  tell ; "  and  that  the  recorder 
thereupon  refused  to  issue  a  warrant. 

Admitting  all  this  to  be  true,  it  clearly  does  not  justify  the  state- 
ment that  the  claimant  "  publicly  denied  "  that  she  was  the  wife  of 
the  soldier.  It  does,  however,  go  to  confirm  the  conclusion  already 
arrived  at,  from  other  evidence,  that  she  was  never  ceremonially 
married  to  him. 

It  has  been  urged  against  the  claim  that  the  claimant "  made  every 
effort  to  prevent  the  commutation  of  soldier's  sentence."  The  evi- 
dence of  that  fact  is  not  in  the  papers  now  before  the  department, 
but  it  is  not  regarded  as  of  great  importance.  The  question  is  not 
whether  she  was  a  devoted  and  unselfish  wife  to  the  soldier,  but 
whether  she  was  his  lawful  wife.  Considering  his  hatred  of  her  and 
his  violent  disposition,  she  may  have  had  good  reasons  for  opposing 
his  release  from  prison  other  than  a  desire  to  retain  his  pension. 

Stripped  of  all  irrelevant  issues,  the  question  for  consideration 
narrows  itself  down  to  this:  Did  the  connection  between  the  claim- 
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ant  and  the  soldier,  which  began  as  an  illicit  relation  in  or  about 
1867,  acquire  a  lawful  matrimonial  character  after  the  death  of  the 
soldier's  wife,  Lucinda,  in  1881  ? 

The  general  rule  in  New  York,  as  elsewhere,  is  that  a  connection 
shown  to  have  been  illicit  in  its  commencement  is  presumed  to  con- 
tinue to  be  of  that  character  until  proof  of  change.  (Foster  v.  Haw- 
ley,  8  Hun.,  68;  Gall  v.  Gall,  114  N.  Y.,  109;  Clayton  v.  Wardell,  4 
N.  Y.,  230.)  Where  such  a  connection  having  the  outward  semblance 
of  marriage  was  begun  in  good  faith  by  one  or  both  of  the  parties, 
under  a  belief  that  there  was  no  impediment  to  a  lawful  union,  the 
courts  have  shown  great  liberality  in  presuming  marriage  after  the 
removal  of  the  impediment,  and  it  has  been  held  that,  if  the  parties 
continue  matrimonial  cohabitation,  continue  to  introduce  and  recog- 
nize each  other  as  husband  and  wife  and  are  so  recognized  by  their 
relations  and  friends  and  by  society,  they  should  be  regarded  as 
actually  husband  and  wife  from  the  time  the  impediment  is  removed. 
(Wells  F:state,  108  X.  Y.  Supp.,  164.) 

But  where  the  original  relation  was  not  only  illicit  but  also  mere- 
tricious, within  the  knowledge  of  both  parties,  it  has  been  held  that 
there  must  be  some  definite  and  tangible  evidence  of  a  change  in  the 
character  of  such  relation  before  marriage  can  be  presumed. 

In  Townsend  v.  Van  Buskirk  (68  N.  Y.  Supp.,  514)  the  court  said: 

A  cohabitation  knowingly  meretricious  in  its  inception  is  presumed  to  so 
continue  until  its  cbaracter  is  changed  by  the  act  or  the  conduct  of  the  parties 
clearly  indicating  that  purpose  and  an  intention  that  their  relation  has  become, 
and  thenceforth  shall  be,  that  of  husband  and  wife.  That  may  be  shown  by 
proof  of  circumstances  and  of  the  acts  of  the  parties,  and,  as  said  by  Judge 
Vann  in  Gall  v.  Gall,  114  N.  Y..  109 :  "  It  is  sufflcieut  if  the  acts  and  declara- 
tions of  the  parties,  their  reputation  as  married  people,  and  the  circumstances 
surrounding  them  in  their  daily  lives  naturally  lead  to  the  conclusion  that 
although  they  began  to  live  together  as  man  and  mistress  they  finally  agreed 
to  live  together  as  man  and  wife." 

But  a  mere  continuance  of  the  same  mode  of  life  as  before  the  re- 
moval of  the  impediment  is  not  sufficient.  As  was  said  in  the  case 
of  Foster  v.  Hawley  (8  Hun.,  68) : 

A  cohabitation,  illicit  in  its  origin,  is  presumed  to  continue  to  be  of  that  char- 
acter unless  the  contrary  be  proved,  and  can  not  be  transformed  into  matri- 
mony by  evidence  which  falls  short  of  establishing  the  fact  of  an  actual  con- 
tract of  marriage.  Such  contract  may  be  proved  by  circumstances,  but  they 
must  be  such  as  to  exclude  the  inference  or  presumption  that  the  former  rela- 
tion continued,  and  satisfactorily  prove  that  it  has  been  changed  into  that  of 
actual  marriage  by  mutual  consent. 

In  this  case  plaintiff  lived  with  one  Singer,  while  his  wife  was 
living,  for  several  years.     Finally  he  secured  a  divorce  in  1860,  and 
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this  plaintiff  and  he  continued  to  live  together  for  six  months,  but 
without  any  new  act  or  contract  being  shown. 

We  can  not  assent  [said  the  court]  to  the  proposition  put  forth  In  behalf  of 
the  appellant  that  the  illicit  relation  that  she  formed  with  Singer,  assuming  that 
it  was  formed  in  the  faith  of  his  promise  to  make  her  his  wife  whenever  the 
impediment  of  his  previous  marriage  should  be  removed,  was  changed  into 
matrimony  merely  by  the  removal  of  tliat  impediment  and  their  continuance 
of  the  same  mode  of  life  as  theretofore.  On  the  contrary,  we  think  that  it 
was  incumbent  on  Mrs.  Foster  to  show  that  something  was  done,  after  such 
Impediment  had  been  removed,  which,  in  fact,  constituted  a  marriage  between 
them,  and  that  there  was  a  failure  of  proof  on  that  point.  A  concubine  can  not 
acquire  the  rights  of  a  wife  by  survivorship. 

Now,  the  evidence  in  this  case  shows,  beyond  a  reasonable  doubt, 
that  the  original  relation  between  the  claimant  and  the  soldier  was 
begun  with  a  full  knowledge  by  both  parties  that  the  latter  had  a 
wife  living  and  undivorced,  and  was,  therefore,  not  only  illicit,  but 
also  meretricious. 

The  claimant  declares  that  she  had  no  knowledge  that  the  soldier 
had  ever  been  previously  married  until  she  was  informed  of  that 
fact  after  she  applied  for  his  pension,  in  1894,  but  the  inference  to 
the  contrary,  from  acknowledged  facts,  is  too  strong  to  be  overcome. 
She  admits  that  she  had  known  the  soldier  since  she  was  a  child;  that 
she  coiTCsponded  with  him  while  he  was  in  the  army;  and  that  he 
was  an  intimate  friend  of  her  sister  and  brother-in-law.  Her  sister 
knew  all  about  both  of  the  soldier's  previous  marriages,  as  appears 
from  her  testimony  before  a  special  examiner.  This  sister  also  testi- 
fied that  the  soldier's  second  wife,  Lucinda,  came  to  her  house  in 
Rome,  N.  Y.,  after  the  soldier  left  her,  and  stated  that  he  had  gone 
West  to  find  a  place  to  live.  This  was  a  short  time  before  the  claim- 
ant went  to  Detroit  to  join  the  soldier,  and  she  and  her  sister  were 
then  living  only  a  few  miles  apart. 

Susan  Perr}',  a  sister  of  Lucinda  Dean,  testified  that  the  latter 
heard  of  her  husband's  "  carrying  on  "  with  the  claimant  before  he 
left  her,  and  wrote  to  claimant  informing  her  that  he  had  a  wife  and 
two  children,  but  even  if  that  testimony  be  excluded  as  hearsay  she 
must  be  presumed  to  have  known  what  she  had  opportunities  to 
loiow,  and  what  a  person  in  her  situation  would  naturally  have  in- 
quired about.  It  is  simply  incredible  that  claimant  was  ignorant  of 
facts  concerning  the  soldier,  which  were  well  known  to  other  mem- 
bers of  her  family,  and  that  she  formed  a  quasi-matrimonial  connec- 
tion with  him  without  any  inquiry  as  to  his  previous  marital  history. 

^Vhat  evidence  is  there  of  a  change  in  the  character  of  their  rela- 
tion after  the  death  of  the  soldier's  former  wife  in  1881  ?  He  intro- 
duced the  claimant  as  his  wife  after  that  date,  but  so  he  had  done 
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before — even  in  1867,  when  he  privately  admitted  to  his  brother 
that  he  was  not  married  to  her.  He  bought  property  in  1883  and  had 
it  conveyed  to  her,  the  deed  describing  her  as  "  Nellie  Hutchins,  wife 
of  John  F.  Plutchins,"  but  in  1875  and  1876,  before  the  death  of  his 
wife,  Lucinda,  he  had  claimant  join  with  him  in  executing  mort- 
gages in  which  she  was  described  as  "  wife  of  John  F.  Hutchins." 
She  was  treated  as  his  wife  by  members  of  his  family  after  1881, 
but  not  more  cordially  than  before.  In  short,  the  evidence  all  goes 
to  show  that  the  arrangement,  agreement,  or  whatever  it  may  be 
termed,  under  which  they  began  to  cohabit  in  1867  continued  un- 
changed while  the  cohabitation  lasted.  It  was  not  an  agreement  to 
be  married,  but  to  live  together  in  adultery,  though  maintaining  the 
outward  semblance  of  marriage  for  the  sake  of  respectability.  There 
is  nothing  from  which  it  can  be  legitimately  inferred  that  there  was 
a  subsequent  mutual  assent  or  consent  to  sustain  toward  each  other 
a  new  and  different  relation. 

In  deciding  cases  of  this  kind  it  has  been  regarded  as  a  strong 
point  in  favor  of  the  presumption  of  marriage  if  the  parties  con- 
tinued to  live  together  until  one  of  them  died ;  if,  long  after  the  fires 
of  passion,  which  may  have  been  responsible  for  their  original  dis- 
regard of  law  and  morality,  had  cooled,  they  still  continued  to  cohabit 
as  man  and  wife,  having  apparently  taken  each  other,  though  with- 
out sanction  of  the  law  or  the  church,  "  for  better,  for  worse ;  for 
richer,  for  poorer ;  in  sickness,  and  in  health  "  until  death  did  them 
part.  (See  case  of  Ruth  B.  Baldwin,  15  P.  D.,  413.)  There  is  no 
such  element  in  this  case.  Claimant  and  the  soldier  parted  finally 
twenty-one  years  before  his  death.  She  says  he  deliberately  deserted 
her.  He  testified  that,  having  gotten  possession  of  his  property 
under  a  promise  to  take  care  of  him  until  he  died,  she  turned  him 
out.  Whatever  the  truth  may  have  been,  the  fact  remains  that  their 
relation  was  terminated  by  their  own  acts  and  was  never  renewed. 
It  seems  to  be  true  that  tlie  claimant  obtained  possession  of  about 
all  of  his  property.  When  he  came  out  of  prison  he  had  nothing 
except  his  pension.  He  was  taken  sick  and  died  among  strangers. 
He  asserted  in  his  last  illness  that  he  was  not  married.  When  the 
claimant  was  asked  to  contribute  to  the  expenses  of  his  last  sickness 
and  burial  she  did  not  find  it  convenient  to  do  so.  He  was  buried 
in  Minneapolis  at  the  expense  of  his  brother  and  the  State  of  Minne- 
sota. In  the  opinion  of  the  department  the  evidence  fails  to  show 
that  he  and  the  claimant  ever  became  man  and  wife  under  the  laws 
of  the  State  of  New  York,  and  her  claim  was  properly  rejected. 

Action  aflBrmed. 
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SEB\"IC£— ACT  OF  MARCH  3,  1001— WAR. 

Mary  Oberly  (remarried  Dager). 

When  any  Indian  tribes  are  carrying  on  a  system  of  attacks  upon  the  proi)€rty 
or  persons  or  both  of  the  settlers  of  our  frontiers  or  of  travelers  across  our 
Territories,  and  troops  of  the  United  States  are  engaged  in  repelling  such 
attacks,  this  Is  war  in  such  a  sense  as  will  justify  the  enforcement  of  the 
articles  of  war  against  persons  found  relieving  the  enemy  with  ammunition. 

The  hostilities  with  Indian  tribes  during  the  year  1866,  In  the  vicinity  of  Fort 
Phil  Kearny,  In  the  then  Territory  of  Dakota,  constituted  a  war  within 
the  meaning  of  the  act  of  March  3,  1001. 

Claimant  having  been  the  lawful  wife  of  said  soldier  during  his  service  In  said 
war,  and  her  name  having  been  placed  on  the  pension  roll  because  of  her 
husband's  death  as  the  result  of  said  service,  her  name  being  dropped  by 
reason  of  her  marriage  to  another  person  who  has  since  died,  she  comes 
within  the  remedial  provisions  of  the  act  of  March  3,  1901. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

June  30^  1910, 

The  soldier,  Christian  Oberly,  served  in  Company  A,  Second 
Battalion,  18th  U.  S.  Infantry,  from  June  17,  1865,  to  October  G, 
1866,  date  of  his  death  in  the  service.  He  and  the  appellant,  Mary 
Dager,  were  married  January  17,  1857.  Under  the  general  law 
appellant,  as  widow  of  soldier,  was  paid  pension  from  date  of  his 
death  to  January  4,  1872,  date  of  her  marriage  to  Peter  Dager,  who 
died  June  16,  1909.  Appellant  filed,  November  13,  1909,  a  claim 
under  the  act  of  March  3,  1901,  for  renewal  of  pension  as  widow  of 
soldier.  The  claim  was  rejected  December  2,  1909,  on  the  ground 
that  soldier's  death  was  not  because  of  his  service  in  any  war.  An 
appeal  was  entered  March  15,  1910. 

The  report  of  the  War  Department,  under  date  of  February  28, 
1871,  reads  as  follows : 

On  the  muster  roll  of  Company  A,  Second  Battalion,  Eighteenth  Regiment  of 
Infantry,  for  the  months  of  September  and  October,  1866,  he  [soldier]  is 
reported  "  killed  in  action  October  6,  1866,  at  Peno  Creek,  near  Fort  Philip 
Kearny,  Dakota  Territory,  by  a  party  of  Indians  while  on  duty  cutting  timber 
for  the  post." 

S.  M.  Horton,  assistant  surgeon  of  the  United  States  Army,  serving 
in  1866  with  soldier's  regiment,  testified  by  affidavit,  filed  in  1871, 
that  in  the  fall  of  1866— 

Private  Oberly  [soldier]  and  a  comrade  of  his,  who  formed  a  part  of  a  wood 
party,  were  In  the  pinery  about  4  miles  from  the  garrison  chopping  logs  for  the 
post  out  of  which  to  build  log  houses.  A  party  of  hostile  Indians  rushed  upon 
them  and  killed  both  of  them  ohtright.  The  bodies  of  both  men  were  brought 
to  the  post. 
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The  site  of  Fort  Phil.  Kearny  was  on  the  Little  Piney  (probdbly 
Peno  mentioned  in  the  report  of  the  War  Department)  fork  of  Pow- 
der River,  latitude  44°  32',  longitude  106°  45',  near  the  southern 
boundary  of  Sheridan  County,  Wyo.,  in  1866,  a  part  of  the  then  Terri- 
tory of  Dakota.  During  the  year  1866  no  less  than  seven  engagements 
with  Indians  were  fought  by  the  United  States  troops  at  or  near  Foi*t 
Phil.  Kearny,  viz,  on  August  9,  September  10-16  (by  Companies  A, 
C,  E  and  H,  Second  Battalion,  Eighteenth  Infantry),  September 
13-16  (by  Companies  D,  K,  and  C,  Second  Battalion,  Eighteenth  In- 
fantry), September  29  (by  companies  of  the  Twenty-seventh  Infan- 
try), October  6  (by  detachment  from  four  companies  of  the  Twent}'^- 
seventh  Infantry),  December  6  (by  Company  C,  Second  Cavalry), 
and  December  21  (by  Company  C,  Second  Cavalry).  Also  on  July 
17,  1860,  Companies  E  and  F  of  Second  Battalion,  Eighteenth  Infan- 
try, were  in  an  engagement  on  Peno  Creek ;  and  Companies  D  and 
G  of  the  same  battalion  fought  with  Indians  September  21,  1866, 
on  Little  Horn  and  Tongue  rivers,  about  40  miles  northwest  of  Fort 
Phil.  Kearny. 

During  the  year  1867  there  were  five  engagements  near  Fort  Phil. 
Kearny,  three  in  June,  one  in  August,  and  one  in  December,  in  which 
troops  belonging  to  companies  of  the  Second  Cavalry,  Eighteenth 
Infantry,  and  the  Twenty-seventh  Infantry  participated. 

At  Fort  Reno,  on  Powder  River,  about  40  miles  east  of  Fort  Phil. 
Kearny,  there  were  three  engagements  during  the  year  1867 ;  the  one 
occurring  on  August  14  Company  C,  of  the  Eighteenth  Infantry, 
participated  in.  Also,  engagements  were  fought  on  October  26  (Com- 
pany D,  Second  Cavalry),  on  Shell  Creek,  and  November  4  (several 
companies,  Twenty-seventh  Infantry),  on  Goose  Creek,  localities 
about  40  miles  from  Fort  Phil.  Kearny. 

In  all  there  were  more  than  forty  engagements  with  Indians  during 
the  years  1866  and  1867  in  the  then  Terrritory  of  Dakota,  which  in- 
cluded a  part  of  the  present  State  of  Wyoming.  As  has  been  noted, 
nine  of  these  took  place  at  Fort  Phil.  Kearny,  where  appellant's  husband 
was  stationed  at  the  time  he  was  killed,  and  nineteen  of  them  occurred 
within  50  miles  of  the  fort.  In  the  suppression  of  the  hostilities  on 
the  part  of  the  Indians  the  Government  employed  one  cavalry  and 
five  infantry  regiments — several  companies  from  each,  if  not  the 
entire  regiment.  It  is  proper  to  state  that  soldier's  battalion  was  in 
seven  engagements  and  his  company  in  four.  The  data  here  sub- 
mitted relative  to  the  number  of  engagements  and  time  and  place 
of  their  occurrence  are  taken  from  Heitman's  Historical  Register  and 
Dictionary  of  the  United  States  Army. 

Conflicts  with  Indians  during  the  years  1866  and  1867  not  only 
occurred  in  the  then  Territory  of  Dakota,  but  also  in  Montana,  Idaho, 
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Utah,  and  Nevada.  At  the  close  of  the  civil  war,  when  regular 
troops  could  be  spared  to  reoccupy  these  Territories,  they  were  so 
employed,  with  the  result  that  the  Indians  resisted,  and  numerous 
engagements  took  place  with  great  loss  of  life  on  both  sides  in  com- 
parison with  the  numbers  engaged.  There  were  also  engagements 
during  the  years  1868, 1869,  and  as  late  as  1870. 

In  the  case  of  Arthur  J.  O'Neill  (18  P.  D.,  158),  the  department 
had  occasion  to  define  what  constitutes  an  Indian  war  within  the 
meaning  of  the  act  of  March  9,  1878,  ancj  citation  is  there  made  from 
the  opinion  of  Mr.  Amos  T.  Akerman,  Attorney  General  (13  Op., 
470-472),  of  what  constitutes  an  Indian  war  from  a  legal  view  point. 
The  portion  of  said  opinion  which  as  there  quoted  reads : 

When  any  Indian  tribes  are  carrying  on  a  system  of  attaclts  upon  tlie  prop- 
erty or  jKjrsons  or  both  of  the  settlers  of  our  frontiers  or  of  travelers  across 
our  Territories  and  troops  of  the  United  States  are  engaged  in  repelling  such 
attacks,  this  is  war  in  such  a  sense  as  will  justify  the  enforcement  of  the 
articles  of  war  against  persons  found  relieving  the  enemy  with  ammunition,  etc 

The  act  of  March  3,  1901,  under  which  appellant  claims  renewal 
of  her  widow's  pension  on  account  of  the  soldier's  service  and  death, 
provides  for  such  renewal,  other  requirements  of  the  act  being  com- 
plied with,  in  the  event  that  the  soldier's  death  resulted  from  his 
"  service  in  any  war."  The  word  "  war  "  in  the  connection  in  which 
it  is  used  includes  war  with  Indians  as  well  as  war  with  other  nations 
or  people,  and  therefore  includes  hostilities  on  the  part  of  any  tribe 
of  Indians  of  a  character  that  may  be  considered  as  belligerent.  As 
said  in  the  case  of  Mary  E.  Mitchell  (15  P.  D.,  394),  "Every  little 
disagreement,  though  it  may  necessitate  a  show  of  military  force  to 
reconcile  the  malcontents,  does  not,  of  course,  constitute  a  war." 
But,  on  the  other  hand,  the  employment  of  several  regiments  to 
subdue  a  tribe  of  Indians,  to  accomplish  which  there  are  frequent 
encounters  between  opposing  forces  in  the  course  of  two  years,  is  not 
such  "  little  disagreement "  nor  a  "  show  of  military  force,"  but  is 
war  with  all  its  incidents  of  a  magnitude  and  defined  limits  -well 
worthy  of  being  specified  as  a  war  with  Indians  of  a  particular  time 
and  locjility.  It  is  therefore  thought  that  appellant's  husband  lost 
his  life  while  in  the  service,  not  at  the  hands  of  Indian  desperadoes 
or  outlaws,  but  at  the  hands  of  Indians  engaged  in  war  with  the 
United  States,  who,  if  they  had  been  captured,  would  have  been 
treated  as  prisoners  of  war.  Action  reversed  with  direction  to  read- 
judicate  the  claim. 
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maiiriag£— ncw  york— i.hpedim£2>rr— ab8£nc£  of  prior  spouse. 

Anngenettb  Hewett  (as  widow). 

The  appellant  and  soldier  were  married  in  New  York  in  1887,  where  they  resided 
until  his  death.  She  and  one  Blanchard,  who  survived  the  soldier,  were 
married  in  18G2,  and  separated  in  18G6,  and  thenceforth  he  absented  himself 
from  her.  She  made  no  inquiries;  in  fact,  refrained  from  making  in- 
quiries as  to  his  whereabouts  or  fate  from  the  time  of  their  separation; 
never  heard  that  he  was  dead  until  after  the  death  of  the  soldier. 

The  laws  of  New  York  provide  that  a  second  or  subsequent  marriage  shall  not 
be  contracted  by  any  person  during  the  lifetime  of  any  former  husband  or 
wife  of  such  person  (save  in  case  of  divorce,  etc.),  and  if  contracted  shall 
be  absolutely  void  except :  "  If  any  person  whose  husband  or  wife  shall  have 
absented  himself  or  herself  for  the  space  of  five  consecutive  years  without 
being  known  to  such  person  to  be  living  during  that  time,  shall  marry  dur- 
ing the  lifetime  of  such  absent  husband  or  wife,  the  marriage  shall  be  void 
only  from  the  time  that  its  nullity  shall  be  pronounced  by  a  court  of  com- 
petent authority."     (R.  S.  of  N.  Y.,  sec.  6,  chap.  8,  art.  1.) 

Held:  That  by  reason  of  the  lack  of  good  faith  on  the  part  of  the  appellant  In 
contracting  a  marriage  with  the  soldier  as  evidenced  by  her  failure  and  re- 
fusal to  learn  if  her  absent  husband  was  living,  said  marriage  did  not  meet 
with  the  requirements  of  the  statute,  in  that  appellant's  husband  was  absent 
from  her  without  being  known  to  her  to  be  living,  within  the  meaning  of 
said  statute,  and  therefore  was  absolutely  void. 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of 
Pensions^  April  H^  1911. 

Jared  Hewett  served  in  Company  I,  One  hundred  and  sixteenth 
New  York  Volunteer  Infantry.  He  and  the  appellant,  Anngenette 
Hewett,  were  married  August  7,  1887,  in  the  State  of  New  York. 
She  filed  September  22,  1893,  a  claim  for  pension,  as  his  widow, 
under  the  act  of  June  27,  1890,  as  amended  by  the  act  of.  May  9, 
1900.  The  claim  was  rejected  July  13,  1910,  on  the  ground  that  at 
the  date  of  claimant's  attempted  marriage  to  the  soldier  she  had 
a  living  husband  from  whom  she  never  was  divorced;  that  her 
marriage  with  the  soldier  did  not  meet  with  the  requirements  of 
section  6,  chapter  8,  article  1,  of  the  Revised  Statutes  of  New  York, 
for  the  reason  that  within  its  meaning  appellant's  first  husband  did 
not  absent  himself  for  five  consecutive  years  immediately  prior  to 
her  marriage  to  the  soldier  without  being  known  to  the  appellant 
to  be  living;  that,  therefore,  she  is  not  shown  to  be  the  soldier's 
lawful  wife,  and  is  not  entitled  to  pension  as  his  widow.  An  appeal 
was  entered  January  20,  1911,  with  the  contention,  in  effect,  that 
under  the  law  of  Now  York,  in  which  State  appellant  and  soldier 
resided  from  prior  to  1887  until  his  death,  their  marriage  was  legal 
and  appellant  is  his  widow,  and  as  such  is  entitled  to  pension  under 
the  act  of  June  27,  1800,  as  amended  by  the  act  of  May  9,  1900. 
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The  burden  of  proving  that  the  marriage  of  a  widow  claimant 
for  pension  with  a  soldier  on  account  of  whose  service  and  death 
her  claim  is  based  is  a  legal  marriage  always  rests  upon  such  widow 
claimant.  (See  Cindarilla  Cook,  18  P.  D.,  pp.  137-139,  text,  current 
series  32.) 

The  evidence  must  establish  that  the  alleged  marriage  was  legal 
under  the  law  of  the  place  where  it  was  entered  into,  or  of  the 
place  where  the  parties  resided  when  the  right  to  pension  accrued, 
save  marriages  (of  colored  persons  and  Indians)  mentioned  in  sec- 
tion 4705,  Revised  Statutes  of  the  United  States.  (See  sec.  2,  act  ap- 
proved Aug.  7,  1882.) 

As  the  marriage  of  appellant  and  soldier  was  contracted,  and  the 
right  to  pension,  if  any,  accrued  in  New  York,  their  marriage  must 
be  shown  to  be  legal  under  the  law  of  that  State,  which  provides, 
in  effect,  that  every  marriage  contract  of  any  person  entered  into 
during  the  lifetime  of  any  former  husband  or  wife  of  such  person 
(save  in  specific  instances  of  divorce,  etc.)  shall  be  absolutely  void 
except  in  the  following  case  : 

If  any  person  whose  husband  or  wife  shaU  have  absentecl  himself  or  herself 
for  the  space  of  five  consecutive  years,  without  being  known  to  such  person  to 
be  living  during  that  time,  shall  marry  during  the  lifetime  of  such  absent  hus- 
band and  wife,  the  marriage  shall  be  void  only  from  the  time  that  its  nuUlty 
shall  be  pronounced  by  a  court  of  competent  authority.  (R.  S.  of  N.  Y.,  sec.  6, 
chap.  8,  art.  1,  vol  3,  p.  2332.) 

The  appellant  married  Frederick  Blanchard  August  4,  1862.  Ac- 
cording to  the  testimony  of  appellant  they  separated  after  having 
lived  together  as  husband  and  wife  for  a  few  weeks  only.  In  1871 
appellant  and  her  cousin,  Charles  Van  Curen,  began  living  together 
as  husband  and  wife,  and  so  lived  for  ten  years  or  longer,  first  in 
New  York,  then  in  Michigan,  where  they  separated.  A  brother  of 
appellant  testified  that  while  she  was  thus  living  with  Van  Curen  in 
New  York  she  represented  to  him  that  she  was  Van  Curen's  wife,  and 
exhibited  to  him  what  she  said  was  a  certificate  of  her  marriage  with 
Van  Curen.  A  brother  of  Van  Curen  also  testified  that  appellant 
made  a  like  representation  to  him,  and  also  exhibited  what  she  said 
was  a  certificate  of  her  marriage  to  Van  Curen.  On  her  return  from 
Michigan  to  New  York,  after  she  separated  from  Van  Curen,  appel- 
lant was  accompanied  by  a  man  whom  she  represented  to  be  her 
husband,  and  subsequently  went  with  liim  to  Canada.  She  and  the 
soldier  were  married  by  ceremony  August  7,  1887,  and  lived  to- 
gether as  husband  and  wife  until  his  death,  April  17,  1891.  It  does 
not  appear  that  she  remarried  after  the  soldier's  death. 

The  testimony  of  witnesses  other  than  of  appellant  shows  that  she 
and  Blanchard  lived  together  as  husband  and  wife  in  Buffalo,  N.  Y., 
from  their  marriage  until  some  time  in  18G6,  when  they  separated. 
The  question  is  immaterial  whether  their  separation  occurred  in  1862 
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or  1866.  There  is  no  doubt  that  both  she  and  Blanchard  were  living 
in  BuflFalo,  N.  Y.,  during  the  years  1863,  1864,  and  1865.  Subse- 
quent to  1866  he  lived  in  Cleveland,  Ohio,  and  later  in  Detroit,  Mich. 

It  appears  that  Blanchard  married  twice  after  he  and  appellant 
separated.  It  is  also  proved  that  Blanchard  was  alive  in  1894,  and 
later.  No  evidence  has  been  filed  to  show,  nor  is  it  contended  by  ap- 
pellant, that  her  marriage  with  Blanchard  was  dissolved  by  divorce 
at  the  instance  of  either  party.  She  denies,  however,  that  she  and 
Van  Curen  ever  intermarried,  but  admits  that  she  lived  with  him  in 
an  adulterous  relation  for  over  ten  years. 

Attention  will  be  first  called  to  what  the  evidence  should  satis- 
factorily establish  in  order  that  it  may  appear  whether  appellant, 
within  the  meaning  of  the  law  of  New  York,  had  no  knowledge  that 
her  first  husband  was  living  when  she  married  the  soldier,  and, 
therefore,  whether  her  said  marriage  met  the  requirements  of  the 
law.  The  facts  which  are  necessary  to  satisfactorily  establish  such 
want  of  knowledge  are  indicated,  clearly  and  concisely,  in  the  deci- 
sion of  the  court  of  appeals  of  New  York  in  Gall  v.  Gall  (114  N.  Y., 
109).  The  rule  there  approved  is  so  well  adapted  for  determining 
whether  or  not  a  marriage  meets  the  requirements  of  the  cited  statute 
when  one  of  the  contracting  parties  has  a  spouse  from  whom  he  or  she 
has  been  separated,  for  the  requisite  period,  not  known  to  such  party 
to  be  living,  and,  therefore,  whether  the  marriage  is  legal  or  abso- 
lutely void,  that  part  of  the  cited  decision  relative  to  these  matters 
will  be  quoted  in  full  as  a  guide  for  determining  what  facts 
should  appear  in  evidence  to  show  that  by  the  provisions  of  the  cited 
statute  the  marriage  of  a  widow  claimant  for  pension  is  legal  when 
she  asserts  its  legality  by  virtue  of  its  provisions  for  the  purpose  of 
obtaining  pension ;  and,  also,  as  a  guide  for  determining  facts  under 
like  conditions  that  would  show  said  marriage  was  absolutely  void — 
not  legal  under  the  statute  and  prohibited  by  other  laws  of  the  State. 

The  plaintiff,  Amelia  Gall,  alleging  that  she  was  the  lawful  wife 
of  Joseph  Gall,  deceased  (with  whom  she  contracted  a  common-law 
marriage),  sought  to  recover  dower  in  the  lands  of  which  he  died 
seized.  The  competency  of  the  plaintiff  to  contract  a  marriage  with 
Mr.  Gall  was  questioned  by  his  heirs  on  the  ground  that  she  had  been 
previously  married  to  one  John  Jerman.  It  was  conceded  that  she 
had  no  right  to  marry  Mr.  Gall,  provided  her  marriage  to  Mr.  Jerman 
was  legal.  The  competency  of  Jerman  to  marry  the  plaintiff  rested 
on  the  provisions  of  the  Revised  Statutes  as  herein  set  forth,  as  he 
himself  had  a  wife  living.  A  question  submitted  to  the  jury  was 
whether  Jerman's  first  wife  absented  herself  from  him  for  the  space 
of  five  years  prior  to  his  marriage  to  the  plaintiff  within  the  meaning 
of  the  cited  statute.  The  finding  of  the  jury  on  the  question  was  in 
the  negative.     Relative  to  the  question  whether  the  evidence  was  suf- 

uiymzeu  uy  x^j  v^  v^pt  ix^ 
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ficient  to  show  the  marriage  of  Jerman  and  appellant  was  legal,  the 
court  of  appeals  said : 

But  as  Jermau's  first  wife  was,  In  fact,  alive  at  the  time  he  married  the 
plaintiff,  the  question  of  fact  still  remained  whether  he  acted  In  good  faith  in 
contracting  a  second  marriage.  The  statute  quoted  seems  to  be  based  upon 
the  probability  that  the  absentee  Is  dead,  and  is  apparently  designed  to  pro- 
tect the  person  who  in  good  faith  acts  upon  the  statute  from  evil  results  if  the 
absentee  is  actually  living.  The  first  marriage  was  suspended,  or,  as  it  is  held 
in  Griffin  t%  Banks  (24  How.,  213),  it  is  "placed  In  abeyance,"  but  it  is  not 
reinstated  by  the  return  of  the  absentee,  because  the  second  marriage  becomes 
void  only  from  the  time  it  is  so  declared  by  a  comi^etent  court.  Otherwise,  both 
marriages  would  be  in  force  at  the  same  time,  and  to  this  extent  polygamy 
would  be  sanctioned  by  the  law.  The  first  marriage  ceases  to  be  binding  until 
one  of  the  three  parties  to  the  two  marriages  procures  a  decree  pronouncing 
the  second  marriage  void.    *    •    * 

A  statute  with  such  possibilities  should  be  construed  to  promote  good  order, 
and  the  person  availing  himself  of  its  privilege  should  be  required  to  act  in 
perfect  good  faith.  (Jones  v.  Zoller.  32  Hun.,  280,  282;  Cropsey  v.  McKluney, 
30  Barb.,  47;  McCartee  v.  Camel,  1  Barb.  Ch.,  455,  464.)  He  decides  the  ques- 
tion as  to  his  right  to  remarry  for  himself  without  application  to  any  court  or 
public  authority.  The  whole  resi)onsiblllty  rests  upon  him.  He  can  not  shut 
his  eyes  and  ears  and  Justify  a  second  marriage  because  for  five  years  he  did 
not  hear  of  his  wife.  Did  he  try  to  hear  of  her?  Did  be  honestly  believe  she 
was  dead?  Did  he  make  Inquiry?  Were  the  circumstances  such  that  a 
reasonable  man,  honestly  desiring  to  learn  the  truth,  would  have  made  in- 
quiry? Was  he  excused  from  inquiring  l)y  a  false  report  of  her  death?  Ques- 
tions of  this  character  are  involved  in  the  ultimate  question  of  good  faith, 
which  is  necessary  for  the  Jury,  as  it  dep€*nds  ui)on  Inferences  to  be  drawn 
from  a  great  many  circumstances. 

In  this  case  it  was  their  duty  to  determine  whether  Jerman,  in  deciding 
that  he  had  the  right,  relying  upon  the  statute  to  marry  again,  acted  as  a 
reasonable  man,  desiring  to  act  in  good  faith,  would  have  acted  under  the  same 
circumstances.  Whether  he  relied  upon  his  supiwsed  divorce  or  upon  the 
report  that  his  wife  was  dead,  instead  of  upon  the  statute,  was  for  the  Jury  to 
say.  They  were  also  to  consider  his  opportunity  for  making  inquiries  and  the 
effect  of  his  omission  to  do  so.  The  facts  warranted  their  conclusion  that  he 
did  not  act  in  good  faith,  and  hence  that  his  marriage  to  the  plaintiff  was  void. 

Wl\at  inquiries  or  investigations  did  the  appellant  make  during 
the  twenty  years  that  intervened,  after  she  and  Blanchard  separated 
until  she  married  the  soldier,  to  learn  Blanchard's  whereabouts — 
whether  he  was  living  or  dead?  On  special  examination,  February 
10,  1910,  she  testified  she  never  heard  that  Blanchard  was  dead  until 
"  about  a  year  ago  "  (1009) ;  that— 

I  had  never  made  any  effort  to  learn  whether  or  not  Blanchard  was  dead; 
for,  after  the  way  he  tre;ited  me,  I  would  not  have  made  any  effort  to  trace 
him  and  did  not  do  so.  or  make  any  effort  to  learn  what  became  of  him,  for  he 
never  made  any  effort  to  support  me  when  we  lived  together. 

Again,  on  April  22,  1910,  appellant  testified : 

After  Blanchard  and  I  separated  I  never  bothered  about  him.  I  never  made 
any  effort  to  learn  what  became  of  him  or  whether  he  was  living  or  dead.  I 
did  not  care  after, the  way  he  had  acted.  I  had  no  reason  to  believe  he  was 
dead  until  Mr.  ^'oonan  told  me  when  I  saw  him  a  year  ago.^^^^  ^-jv^v^^iv. 
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The  evidence  of  the  appellant  conclusively  shows  that  she  never 
tried  to  hear  of  Blanchard ;  had  no  belief  that  he  was  dead  when  she 
married  the  soldier  or  at  any  time  while  living  with  him;  made  no 
inquiry  whatever;  was  not  excused  from  making  inquiry  because  of 
any  false  report  of  his  death.  Her  own  testimony  precludes  all  pos- 
sibility of  her  marriage  having  met  the  requirements  of  the  statute 
so  as  to  become  a  legal  marriage  under  its  provisions. 

^Miat  were  her  opportunities  to  learn  whether  Blanchard  was 
living  or  dead  after  their  separation?  It  is  shown  that  in  1866 
Blalichard's  mother  and  one  of  his  sisters  were  in  Buffalo,  X.  Y.,  and 
for  a  week  were  guests  of  Blanchard  and  appellant.  She  knew  where 
his  parents  lived  (in  Canada),  who  were  his  sisters  and  brothers,  and 
where  some  of  them  resided.  It  also  appears  that  Blanchard's  par- 
ents knew  as  to  his  whereabouts — visited  him;  that  both  his  par- 
ents were  living  as  late  as  1891.  Shortly  before  her  marriage  with 
the  soldier  appellant  was  in  Canada.  Certainly  at  all  times  while 
separated  from  Blanchard  she  was  in  a  position  to  hear  and  learn 
concerning  him  if  inclined  to  do  so.  The  elements  of  good  faith  on 
the  part  of  appellant  are  as  wholly  lacking  as  her  bad  faith  is 
plainly  apparent. 

There  are  other  facts  that  are  not  to  be  ignored.  They  are  cor- 
roborative of  appellant's  evidence;  are  in  fact  ample  proofs  in  them- 
selves of  her  utter  indifference  whether  or  not  she  might  learn 
whether  Blanchard  was  living  when  she  married  the  soldier  and  of 
her  refraining  from  making  any  effort  to  learn  as  to  the  matter,  viz, 
the  appellant's  living  in  adulterous  relations  continuously  from  soon 
after  she  and  Blanchard  separated  until  a  few  years  of  her  marriage 
with  the  soldier.  It  would  not  have  been  consistent  with,  but,  on  the 
contrary,  would  be  repugnant  to  a  supposition  of  good  faith  on  the 
part  of  any  person  that  from  a  regard  for  the  marital  relation  such 
person,  while  unlawfully  cohabiting  with  another,  would  have  any 
desire  to  make  any  effort  to  learn  the  whereabouts  of  his  or  her  ab- 
sent spouse,  who,  such  person  professed,  was  not  known  to  him  or  her 
to  be  living.  If  appellant  had  not  testified  that  she  made  no  effort 
to  learn  whether  Blanchard  was  living,  and  had  the  evidence  failed 
to  disclose  that  she  had  opportunities  to  inform  herself,  the  fact  alone 
that  from  their  separation  until  a  few  years  before  she  married  the 
soldier  appellant  was  living  in  adulterous  relations  would  be  satis- 
factory evidence  of  her  indifference  as  to  whether  her  former  hus- 
band was  living  when  she  remarried — of  her  want  of  good  faith  that 
would  capacitate  her  to  enter  into  a  marriage  which  would  be  legal 
under  the  provisions  of  the  cited  statute.  Circumstanced  as  was  the 
appellant,  the  possibility  of  her  contracting  a  legal  marriage  at  any 
time  after  she  and  Blanchard  separated  until  his  death  was  beyond 
the  limits  prescribed  by  any  law  of  the  State  of  New  York  authoriz^ 
ing  or  permitting  marriages.  uiyuzeuuy  ^^^v^v^^lC 
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The  contention  on  appeal  is  that  the  marriage  of  appellant  and 
soldier  was  valid,  for  the  reason  that  when  the  marriage  was  con- 
tracted the  evidence  disclosed  facts  which  raised  a  presumption  of 
Blanchard's  death.  The  cases  cited  by  appellant  are  in  point  with 
such  contention  only.  The  facts  established  by  the  evidence  raised 
no  presumption  of  his  death;  on  the  contrary,  the  evidence  estab- 
lished that  Blanchard  survived  the  soldier. 

Appellant's  marriage  with  the  soldier  is  shown  by  the  evidence 
10  be  absolutely  void.  No  legal  marriage  between  the  soldier  and 
appellant  under  the  laws  of  New  York  is  shown  to  have  ever  existed. 
Appellant,  therefore,  as  his  widow,  has  no  title  to  pension  on  ac- 
count of  his  service  and  death.  The  action  of  the  bureau  in  rejecting 
the  appellant's  claim  for  a  widow's  pension  under  the  act  of  June  27, 
1890,  as  amended  by  the  act  of  May  9,  1900,  is  affirmed. 


SURGICAL    APPLIANCES— SVRGKON-GE^bBRALr— practice:. 

Stephen  B.  Canfield. 

Under  the  appropriations  for  surgical  appliances  claims  are  made  direct  to  the 
Surgeon-General  of  the  Army,  and  it  is  not  essential  that  an  applicant 
therefor  be  a  pensioner  to  entitle  him  to  such  appliance. 

Assistant  Secretary  Carrrd  A.  Thom/pson  to  the  Commissioner  of 
Pensions^  April  H^  1911, 

This  motion,  filed  by  the  claimant's  attorney  March  10,  1911,  is  for 
the  reconsideration  of  the  departmental  decision  of  February  25, 
1911,  wherein  it  was  held  that  the  evidence  in  the  case  did  not  war- 
rant the  allowance  6f  a  rate  in  excess  of  third  p'ade,  $24  a  month, 
the  amount  the  claimant  is  receiving  on  account  of  a  gunshot  wound 
of  lower  jaw  and  left  ear. 

It  appears  that  in  the  declaration  for  increase  the  pensioner  alleged 
that  as  a  result  of  said  gunshot  wound  the  hearing  of  left  ear  is 
impaired. 

In  disposing  of  this  allegation  the  bureau  held  that  "  Impaired 
hearing  of  left  ear,  a  probable  result  of  wound  of  ear,  would  not 
affect  rate  if  so  admitted." 

It  is  stated  in  the  motion  that  to  this  ruling  the  claimant  expressly 
excepted  and  that  the  department  entirely  ignored  the  said  excep- 
tion, and — 

The  claimant  Insists  that  he  Is  entitled  to  have  his  claim  for  deafness  of  left 
ear  admitted  in  order  that  he  may  avail  himself  of  the  acts  of  Congress  pro- 
viding that  hearing  apparatus  be  furnished  by  the  Surgeon-General  to  soldiers 
who  are  pensioned  for  deafness.  Or  that  in  lieu  of  such  admission,  an  order 
be  issued  to  the  Surgeon-General  to  provide  the  claimant  with  hearing  apparatus 

as  provide<l  by  law.  r^^^^T^ 
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The  motion,  it  would  seem,  was  filed  under  a  misapprehension  of 
the  law  providing  for  relief  in  such  cases.  The  only  enactment  of 
Congress  providing  for  appliances  for  disabled  soldiers  is  contained 
in  the  act  making  appropriations  for  sundry  civil  expenses  of  the 
Government.  The  act  approved  June  25,  1910,  for  the  present  fiscal 
year,  reads  in  reference  thereto  as  follows: 

Appliances  for  disabled  soldiers:  For  furnishing  surgical  applicances  to  per- 
sons disabled  in  the  military  or  naval  service  of  the  United  States,  and  not 
entitled  to  artificial  limbs  or  trusses  for  the  same  disabilities,  two  thousand 
dollars. 

Under  this  appropriation  claims  for  appliances  are  made  direct  to 
the  Surgeon-General  of  the  Army,  and  if  supported  by  satisfactory 
evidence,  that  officer  may  provide  the  appliance.  It  is  not  essential 
that  the  claimant  be  a  pensioner,  but  any  person  "  if  disabled  in  the 
military  or  naval  service  of  the  United  States,  and  not  entitled  to 
artificial  limbs  and  trusses  "  (which  are  otherwise  provided  for)  may 
be  granted  the  necessary  appliance. 

It  thus  appears  that  no  benefit  would  accrue  to  the  appellant  by 
the  admission  of  his  claim  for  impaired  hearing  of  left  ear,  as  his 
right  to  an  appliance  may  be,  and  can  be,  determined  by  the  Sur- 
geon-General of  the  Army  without  the  suggested  preliminary  pro- 
cedure. 

For  the  reasons  stated  this  motion  is  overruled. 


DIVISION   OF   PENSIONS— ACT  OF  MARCH   3,   ISOd— NECESSITOUS   CIRCUM- 
STANCES. 

Kelso  v.  Kelso. 

Claimant.  66  years  of  age,  is  the  sole  owner  of  an  unincumbered  farm  in  Mercer 
County,  Pa.,  which  rents  for  $150  per  annum,  the  assessed  valuation  pf 
which  farm  is  $2,150,  and  is  estimated  by  her  witnesses  to  be  worth  $2,000. 

Pensioner,  72  years  of  a?e,  is  the  owner  of  a  house  and  lot  of  the  rental  value 
of  from  $110  to  $125  per  annum,  but  which  has  been  vacant,  yielding  no 
rent  since  April  1,  1910,  and  his  only  other  means  of  support  is  his  pension 
of  $24  i)€r  month. 

Held:  Claimant  is  not  In  ne^'essitous  circumstances  within  the  meaning  of  the 
act  of  March  3,  1800. 

Assistant  Secretary  Carmi  A,   Thompson  to  the  Commissioner  of 
Pensions^  April  20^  1011. 

Mrs.  Sarah  M.  Kelso,  by  J.  B.  Cralle  &  Co.,  her  attorneys,  ap- 
pealed April  13,  1911,  from  the  bureau  action  of  March  28,  1911, 
wherein  her  application,  filed  Januar^'^  30,  1011,  for  one-half  the 
pension  of  her  husband,  George  Kelso,  late  private.  Company  G, 
One  hundredth  Pennsylvania  Infantry,  and  a  pensioner  at  $24  per 
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month  under  certificate  No.  62068,  was  rejected  upon  the  ground 
that  she  was  not  in  necessitous  circumstances.  Other  points  not 
considered. 

The  appeal  contends  that  claimant's  net  income  from  her  58-acre 
farm  is  but  $70  per  annum,  which  is  not  sufficient  for  her  support; 
that  her  taxes,  insurance,  and  repairs  amount  to  $50  per  annum. 

Pensioner,  in  answer  to  the  appeal,  contends  that  when  he  and 
claimant  separated  by  articles  of  agreement,  in  which  she  agreed  to 
make  no  demand  on  him  of  any  kind  whatever  for  her  support,  that 
he  gave  her  her  choice  between  a  farm,  for  whicli  he  paid  $2,200,  and 
a  house  and  lot  in  Mercer,  Pa.,  for  which  he  paid  $1,050,  and  that 
she  took  the  fann  and  also  got  most  of  the  household  effects;  that  it 
is  not  true  that  the  taxes  and  insurance  on  the  farm  amount  to  $50 
per  annum ;  that  he  has  no  income  except  from  his  pension ;  that  his 
house  and  lot,  which  have  not  been  rented  since  April  1,  1910,  have 
yielded  no  income  for  the  past  year,  and  that  the  proposition  for 
separation  came  from  claimant. 

It  appears  from  the  evidence  in  this  case  that  claimant,  66  years  of 
age,  is  the  sole  owner  of  an  unincumbered  farm  in  Mercer  County, 
Pa.,  which  rents  for  $150  per  annum,  the  assessed  valuation  of  which 
farm  is  $2,150,  and  is  estimated  by  her  witnesses  to  be  worth  $2,600. 

Pensioner,  72  years  of  age,  is  the  owner  of  a  house  and  lot  of  the 
rental  value  of  from  $110  to  $125  per  annum,  but  which  has  been 
vacant,  yielding  no  rent  since  April  1, 1910,  and  his  only  other  means 
of  support  is  his  pension  of  $24  per  month. 

As  stated  by  the  supreme  court  of  Pennsylvania  by  Tilghman, 
chief  justice,  in  the  case  of  Cunningham  v.  Irwin  (7  Sergt.  and  R., 
247;  10  Am.  Dec.,  458) : 

The  Jury  were  fairly  told  "  that  the  necessaries  should  be  suitable  to  the  rank 
and  estate  of  the  husband;  in  other  words,  according  to  the  condition  of  the 
parties  In  life,"  and  that  "clothing,  medicine,  boarding,  and  lodging  come 
under  the  meaning  of  necessaries,"  and  undoubtedly  so  is  the  law.  I  do  not 
see  how  it  could  have  been  laid  down  more  accurately. 

By  the  term  "  necessitous  circumstances  "  in  the  act  of  March  3, 
1899,  as  applied  to  the  condition  of  the  wife,  is  meant  her  need  of 
those  necessaries  which  are  suitable  to  her  situation  and  her  husband's 
ability  and  condition  in  life,  and  which  he  is  bound  to  provide, 
or  for  which  he  is  liable  in  case  he  fails  to  provide,  taking  into 
consideration  his  financial,  physical,  and  social  status.  It  is  a  rela- 
tive term  which  must  be  applied  to  the  circumstances  and  condi- 
tion of  the  parties.  The  term  "  necessaries  "  is  not  necessarily  limited 
to  food,  clothing,  shelter,  and  medical  attendance,  which  are  usually 
enumerated  among  the  absolute  necessaries,  but  may  include  many  of 
the  conveniences  and  even  luxuries  of  life  to  which  people  of  wealth 
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and  ability  are  accustomed.  No  rule  can  be  formulated  which  would 
apply  to  all  cases,  but  the  question  depends  upon  the  facts  in  each 
particular  case,  applying  the  well-known  rules  of  law  in  cases  involv- 
ing the  question  of  necessaries.  See  departmental  decisions  in  Fisher 
r.  Fisher  (12  P.  D.,  336) ;  Pierce  v.  Pierce  (ibid.,  412,  415) ;  Dustin  v. 
Dustin  (13  P.  D.,  77) ;  Sherman  v.  Sherman  (ibid.,  203) ;  Parker  v. 
Parker  (ibid.,  233) ;  Hunter  v.  Hunter  (14  P.  D.,  136) ;  Vogler  v. 
Vogler  (ibid.,  385) ;  Raymond  r.  Raymond  (15  P.  D.,  499) ;  Scott  r. 
Scott  (16  P.  D.,  65) ;  and  Wilson  ^.Wilson  (18  P.  D.,  291),  No.  64, 
current  series. 

In  the  Pennsylvania  case  of  Meyers  v.  Meyers,  appeal  docket  No. 
654,  decided  May  7,  1905,  a  claimant  with  $600  in  bank  was  held  not 
to  be  in  necessitous  circumstances,  her  husband  being  wnthout  other 
means  of  support  than  his  pension  of  $12  per  month. 

In  the  next  case  from  the  same  State,  Rayner  r.  Rayner,  appeal 
docket  No.  729,  the  claimant  was  58  years  of  age,  able  to  earn  from 
75  cents  to  $1.25  per  day  by  her  manual  labor.  She  had  $800  in  bank 
drawing  3  per  cent  interest.  The  pensioner,  her  husband,  was  73 
years  of  age,  wholly  disabled,  and  w^ith  no  means  of  support  other 
than  his  pension  of  $17  per  month  and  his  support  in  a  soldiers' 
home.  The  Bureau  of  Pensions  held  that  she  was  not  in  necessitous 
circumstances,  and  this  action,  on  her  appeal,  was  affirmed  November 
21,  1906. 

The  next  case  from  Pennsylvania  was  that  of  Gue  v.  Gue,  appeal 
docket  No.  794,  decided  July  29,  1907.  The  claimant  was  44  years 
of  age,  with  an  earning  ability  of  $2  per  week  and  had  $600  in  bank. 
Pensioner  was  nearly  70  years  of  age,  with  no  means  of  support  but 
his  pension  of  $12  per  month,  and  it  was  held  that  even  his  consent 
would  not  authorize  the  bureau  to  allow  her  claim,  as  she  was  not 
shown  to  be  in  necessitous  circumstances. 

In  the  case  of  Watson  v.  Watson,  appeal  docket  No.  932,  another 
case  from  Pennsylvania,  decided  December  11,  1908,  the  claimant 
owned  two  houses,  valued  by  her  at  $1,150,  on  which  she  owed  $300. 
The  pensioner,  her  husband,  had  no  means  of  support  but  his  pension 
of  $12  per  month,  and  in  harmony  with  former  decisions  it  was  held 
that  she  was  not  in  necessitous  circumstances. 

In  the  case  under  present  consideration  no  copy  of  the  alleged 
agreement  of  a  separation  wa^  filed,  and  the  bureau,  not  having  passed 
upon  the  question  of  the  alleged  marital  desertion,  that  branch  of 
the  case  will  not  be  discussed  or  decided  on  this  appeal,  as  it  is  evident 
that  the  ground  of  rejection  was  justified  by  the  evidence  and  in 
harmony  with  the  uniform  line  of  decisions  of  this  department  on 
the  question  of  necessitous  circumstances. 

The  bureau  actions  are  affirmed. 
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DIVISION     OF     PENSION— ACT     OF     MARCH     3,     1800 — DBSBRTION— POST- 
NUPTIAL    CONTRACTS— FRAUD. 

Henry  v.  IIenrt. 

Post-nuptial  co*Qtracts  between  a  husband  and  wife  and  without  the  interven- 
tion of  a  trustee,  when  fair  and  equitable  in  their  terms  and  not  the  result 
of  fraud,  coercion,  undue  influence,  or  mistaliie  of  fact,  and  not  against 
public  policy,  are  valid  and  enforceable  in  the  State  of  Michigan,  although 
not  governed  by  the  same  rules  of  law  which  usually  require  others  to 
abide  by  the  terms  of  their  contracts  when  not  tainted  with  fraud  and 
misconduct. 

Pensioner,  by  misrepresenting  his  interest  in  a  land  contract  and  by  his  own 
illegal  conduct,  induced  the  claimant,  his  lawful  wife,  to  execute  an  agree- 
ment with  him  to  make  no  further  claims  ui)on  him  for  her  supi)ort. 

Held:  Said  contract,  if  not  void  for  ambiguity  and  want  of  iin  equitable  con- 
sideration, has  not  been  fully  complied  with  by  i)ensioner,  and  is  therefore 
not  a  bar  to  her  prosecution  of  her  claim  for  one-half  his  pension  under 
the  act  of  March  3,  1899. 

The  evidence  shows  that  pensioner  deserted  claimant,  who  is  of  good  moral 
character  and  in  necessitous  circums'tances  within  the  meaning  of  the  act 
of  March  3,  1899,  as  construed  by  this  department. 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of  Pen- 
sions, April  29^  1911, 

Mr.  William  Henry,  late  private,  Company  A,  One  hundred  and 
eleventh  Pennsylvania  Infantry,  and  a  pensioner  at  $12  per  month 
under  certificate  No.  718560,  appealed  March  3,  1911,  by  Frank  W. 
Clapp,  esq.,  his  attorney,  from  the  bureau  action  of  February  16, 1911, 
wherein  the  application  of  his  wife,  Emily,  filed  April  20,  1910,  for 
one-half  of  his  pension  was  allowed  upon  the  ground  that  he  had 
deserted  her,  she  being  his  law  ful  wife,  of  good  moral  character,  and 
in  necessitous  circumstances.  Division  of  pension  to  commence  from 
March  4,  1910. 

Pensioner  contends  in  his  appeal  that  he  did  not  desert  claunant, 
but  that  she  became  dissatisfied  because  he  objected  to  her  son,  by  a 
former  marriage,  living  with  them,  who  did  not  pay  his  board,  and 
that  she  wished  to  dispose  of  their  home  owned  by  them  as  tenants 
hy  the  entireties;  that  the  place  was  accordingly  sold,  and  that  claim- 
ant received  in  money  on  the  divison  of  the  selling  price  $225,  and 
had  all  the  household  furniture,  and  he  received  $275;  that  after  the 
sale  she  ordered  him  to  leave  the  premises,  which  he  did;  that  she 
signed  an  agreement,  a  copy  of  which  is  in  evidence,  in  which  she 
i4greed  not  to  make  any  further  claim  as  to  his  property  or  pension  or 
for  alimony  or  support  and  agreed  not  to  molest  him;  that  she  has 
since  said  sale  been  living  in  said  home  with  her  said  son,  who  had 
purchased  the  property,  and  who  supports  her;  that  she  is  not  in 
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necessitous  circumstances,  while  he  is  in  needy  circumstances,  unable 
to  do  manual  labor  and  has  only  his  pension  as  his  income. 

Claimant,  by  Howard  W.  Cavanagh,  esq.,  her  attorney,  in  answer 
to  the  appeal,  denies  that  pensioner  is  unable  to  do  any  manual 
labor,  and  alleges  that  he  has  now  reached  the  age  when  his  pension 
will  be  increased  on  application;  that  he  is  now  caring  for  and 
supporting  a  certain  woman,  with  whom  he  is  living,  and  if  able  to 
support  her  he  can  support  claimant;  that  he  deserted  her  for  the 
woman  with  whom  he  is  now  living;  that  she  would  never  have 
been  dissatisfied  had  he  demeaned  himself  as  a  man  and  a  husband 
should,  and  that  no  trouble  was  caused  by  her  son.  She  denies  that 
she  ordered  pensioner  to  leave  her  or  their  home,  and  charges  that 
the  agreement  she  signed  is  void  as  against  public  policy  and  her 
rights,  and  was  executed  without  a  full  understanding  of  her  rights 
at  the  time;  that  pensioner  had  the  agreement  drawn  up  for  the 
purpose  of  leaving  her  and  taking  up  his  abode  with  the  woman 
with  whom  he  is  living;  that  he  has  violated  and  broken  the  terms 
of  said  agreement  ever  since  it  was  signed ;  that  she  is  in  need  and 
living  upon  the  bounty  and  charity  of  her  son. 

The  evidence  in  this  case,  after  special  examination,  shows  that 
claimant  and  pensioner  were  married  at  Battle  Creek,  Mich.,  July 
20,  1887,  and  finally  separated  there  about  June  1,  1909,  since  which 
time  they  have  not  cohabited. 

On  June  4,  1909,  at  Battle  Creek,  Mich.,  they  entered  into  the 
following  agreement: 

This  agreement  is  to  certify  that  William  Henry  is  to  allow  Mrs.  Emily  Henry, 
his  wife,  to  have  all  household  goods  excepting  such  as  personal  wearing  ap- 
imrel,  all  pictures,  in  number ,  whatever  belongs  to  him,  also  all  the  per- 
sonal property  belonging  to  said  William  Henry  at  farm  and  yard,  all  wood 
to  belong  to  Walter  L.  Collins,  except  two  cords  of  wood  out  of  what  wood  now 
on  said  premises,  also  all  fence  pickets,  all  soft  wood,  also  all  wire  around 
flower  beds.  In  this  settlement  of  property  in  a  division  Mrs.  Emily  Henry 
agrees  not  to  make  any  further  claims  as  to  property  and  pension  or  any  other 
claim  for  alimony  for  her  support  in  any  case  and  not  to  molest  him  nor  is  said 
William  Henry  to  molest  his  wife  or  any  of  her  family. 

William  (his  x  mark)  Henby. 
Emily  Henry. 

Chak.  M.  Stephens. 

L.  D.  Batt. 

Pensioner  testified  before  the  special  examiner  at  Battle  Creek, 
Mich.,  November  3,  1910,  that  he  had 

an  equity  In  a  house  of  $500  when  we  parted,  and  I  gave  her  $225  and  kept  the 
rest.  We  divided  up  what  there  was,  and  she  had  all  inside  the  house  and  I 
had  what  was  on  the  outside;  that  all  the  property,  real  or  personal,  that 
claimant  is  possessed  of  is  one-third  Interest  in  a  lot  of  land.  The  lot  is  worth 
$200.    She  has  some  furniture,  the  value  of  which  I  do  not  know. 
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Claimant  testified  before  the  examiner  at  Battle  Creek,  Mich,, 
November  3,  1910,  that- 
All  tlie  furniture  was  mine,  with  which  myself  and  son  had  kept  house  for 
years  before  our  marriage.  When  we  parted  he  took  his  family  pictures  and 
his  things  around  the  bam.  He  took  my  large  dishpan  and  some  other  things 
he  had  given  me.  one  as  a  birthday  present,  ♦  ♦  ♦.  He  would  come  to  the 
house  when  I  was  out  and  take  things  that  did  not  belong  to  him,  and  I  forbid 
him  taking  more  things.  Everything  he  took  from  me  he  carried  over  to  the 
home  of  Mrs.  Town.  We  were  living  very  happily  together  when  the  Town 
woman  moved  into  the  neighborhood.  ♦  ♦  ♦  i  have  used  every  means  to 
induce  him  to  come  back  and  live  with  me.    I  have  done  and  said  all  I  could. 

The  evidence  further  shows  that  pensioner  represented  to  claimant 
that  he  had  $500  interest  in  their  home  property  which  they  held  on 
a  contract  to  purchase,  wherein  they  had  agreed  to  pay  $1,010  for  the 
property,  whereas  he  had  paid  upon  the  land  contract  but  $253.19 
principal,  the  balance  of  his  payments,  amounting  to  $221.81,  being 
for  interest,  making  a  total  of  $475,  instead  of  $500.  paid  upon  the 
contract.  As  his  equity  in  the  property  is  represented  by  the  paj^- 
ments  made  on  the  principal,  the  amount  to  which  claimant  would 
hav6  been  entitled  upon  an  agreed  division  would  have  been  one-half 
of  $253.19  or  $126.59^,  instead  of  one-half  of  $500  or  $250.  But 
claimant  did  not  receive  even  one-half  of  the  $253.19  or  any  cash  pay- 
ment, and  the  inference  drawn  by  some  of  the  witnesses  that  her 
share  in  the  property  is  represented  by  her  interest  in  the  property 
which  was  finally  purchased  by  her  son  is  not  warninted.  Claim- 
ant's son  testified  that — 

My  mother  did  not  pot  hardly  anything;  may  have  be?n  less  than  $25. 
Henry  misrepresented  the  matter  to  her  in  saying  that  his  interest  in  the 
place  was  .$500.  If  he  had  told  the  truth  she  never  would  have  sipiied  off. 
(See  sp.  ex.,  p.  IS.) 

The  evidence  further  shows  that  the  cause  of  the  separation  of 
claimant  and  pensioner  was  his  intimate  relations  with  another  mar- 
ried woman,  who  is  separated  from  her  husband,  and  with  whom  he 
was  living  prior  to  the  separation  from  claimant  and  with  whom  he 
has  ever  since  continued  to  live.  He  has  contracted  to  purchase  the 
house  in  which  they  reside  and  upon  which,  he  testified,  he  had  paid 
$200,  the  title  of  which  property  was  when  paid  for  to  be  conveyed 
to  them.  Claimant  remonstrated  with  her  husband  at  the  beginning 
of  his  intimacy  with  this  woman,  and  appears  to  have  done  all  in 
her  power  to  induce  him  to  remain  with  her.  He  is  shown  to  be  the 
party  at  fault  for  the  separation  and  Mb  misconduct  and  illtrcat- 
ment  of  his  wife,  was  not  only  responsible  for  the  separation  but 
together  wnth  his  misrepresentations  as  to  his  equity  in  the  home 
property,  of  which  she  was  to  receive  one-half,  were  the  inducements 
which  led  up  to  the  agreement  of  June  4,  1909.    All  the  claimant 


Digitized  by  VjOOQIC 


DECISIONS  RELATING  TO   PENSIONS.  407 

received  under  the  terms  of  this  agreement,  as  construed  by  pensioner, 
was  "  all  household  goods^  excepting,"  etc.  The  household  goods 
appear  to  have  belonged  to  claimant,  or  to  her  and  her  son,  and 
even  some  of  this  property  was  removed  from  the  house  by  him 
against  the  protest  of  claimant,  after  the  execution  of  and  in  viola- 
tion of  the  terms  of  the  agreement,  wherein  he  had  agreed  not  to 
molest  her. 

As  stated  by  Cooley,  J.,  in  Stiles  r.  Stiles  (14  Mich.,  72,  76) : 

i 

We  can  see  reason  why  his  wife  should  give  up  part  of  her  property  to  save 
the  rest,  but  none  at  all  why  she  should  surrender  part  to  induce  another  party 
to  accept  the  remainder. 

Under  the  terms  of  the  contract  claimant  appears  to  have  sur- 
rendered her  right  to  her  husband's  support  in  consideration  of  her 
own  household    goods. 

As  stated  by  Campbell,  J.,  in  Jenne  v.  Marble  (37  Mich.,  319,  322) : 

But  the  law  has  not  disregarded  the  fact  that  marital  influence  places  mar- 
ried parties  in  different  relations  from  others,  and  prevents  their  dealings  from 
being  governed  by  the  same  rules  which  usually  require  others  to  abide  by 
bargains  not  tainted  with  distinct  evidences  of  fraud  and  misconduct.  Where 
a  husband  gets  the  advantage,  it  requires  no  great  positive  evidence  to  establish 
the  invalidity  of  his  bargain.     (Citing  Michigan  authorities.) 

The  rules  governing  contracts  of  this  nature  were  clearly  announced 
by  Cooley,  C.  J.,  in  Randall  v.  Randall  (37  Mich.,  563,  571)  wherein 
he  stated  that — 

The  chief  difllculties  with  such  contracts  are  encountered  when  they  under- 
take to  provide  for  a  separation  of  the  parties  and  a  breaking  up  of  the 
marriage,  either  with  or  without  a  divorce.  It  is  not  the  policy  of  the  law  to 
encourage  such  separations,  or  to  favor  them  by  supporting  such  arrangements 
as  are  calculated  to  bring  them  about.  It  has  accordingly  been  decided  that 
articles  calculated  to  favor  seiiaration  which  has  not  yet  taken  place,  will  not 
be  supported.  ♦  ♦  ♦  But  when  a  separation  has  actually  taken  place,  or 
when  it  has  been  fully  decider!  upon,  and  the  articles  contemplate  a  suitable 
provision  for  the  wife  ♦  *  ♦  or  an  equitable  and  suitable  division  of  the 
property',  the  benefits  of  which  both  have  enjoyed  during  the  coverture,  no  prin- 
ciple of  public  i>olicy  is  disturbed  by  them;  on  the  contrary,  if  they  are  fair 
and  equal  and  are  not  the  result  of  fraud  or  coercion,  reasons  abundant  may  be 
found  for  supporting  them  in  their  tendency  to  put  an  end  to  controversies,  to 
prevent  litigation,  and  to  give  the  wife  an  independence  in  respect  to  her  sup- 
port which,  without  some  such  arrangement,  she  would  not  have  under  the 
circumstances.  (Citing  a  number  of  state  decisions  and  Walker  r.  Walkers* 
exr.,  9  Wall.,  743.) 

It  was  held  in  Meyerl  r,  Meyerl  (125  Mich.,  G07)  : 

Where  a  husband  and  wife  voluntarily  enter  into  a  written  contract,  whereby 
tliey  agree  to  separate  and  live  apart,  and  the  husband  agrees  to  pay  a  specified 
sum  monthly  to  the  support  of  the  wife  for  her  support,  his  failure  to  do  so  does 
not  preclude  the  wife  from  enforcing  the  remedy  prescribed  by  section  8G86, 
C.  L.  of  1897,  to  recover  a  imrt  of  his  estate  and  have  the  same  for  her  use. 
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In  the  claim  for  division  of  pension  of  Corwin  v.  Corwin  (17  P,  D., 
162)  this  department  held  that — 

A  contract  for  separation  forced  upon  the  wife  by  the  husband  by  his  immoral 
conduct  which  would  have  entitled  her  to  a  divorce  or  a  decree  of  separation, 
the  terms  of  which  have  been  broken  by  the  husband  and  which  contract  he 
repudiates,  is  no  defense  to  the  charge  of  desertion  in  a  claim  under  the 
first  proviso  of  the  act  of  March  3,  18d9,  as  the  wrongdoer  can  not  thus  take 
advantage  of  his  own  wrong. 

In  that  case  the  husband  repudiated  the  contract.  In  this  case  the 
husband  relies  upon  the  contract  to  defeat  his  wife's  claim. 

In  the  recent  Texas  case  of  Croop  v.  Croop  (18  P.  D.,  282),  No.  62, 
current  series,  it  was  held  that — 

The  signing  of  an  agreement  for  separation  by  claimant  under  the  belief 
that  she  was  but  signing  a  receipt  for  $25,  contributed  by  her  husband  toward 
her  support,  will  not  terminate  a  prior  and  continuing  desertion  of  her  by 
him,  or  bar  her  right  to  one-half  his  pension  under  the  first  proviso  of  the 
act  of  March  3,  1899.  A  postnuptial  agreement  to  be  valid  must  be  entered 
into  without  coercion  or  undue  influence,  and  be  just  and  equitable  in  its 
provision. 

As  stated  by  Stewart  on  Marriage  and  Divorce,  section  187 : 

The  contract  between  husband  and  wife  must  be  free  from  fraud  or  duress, 
the  character  of  the  relation  and  the  duty  of  perfect  frankness  being  con- 
sidered. Thus  where  a  wife,  being  deceived  as  to  the  value  of  her  rights,  re- 
linquishes them  for  a  trifle,  the  deed  was  held  void. 

Postnuptial  contracts  between  a  husband  and  a  wife  and  without 
the  intervention  of  a  trustee,  when  fair  and  equitable  in  their  terms 
and  not  the  result  of  fraud,  coercion,  undue  influence,  or  mistake  of 
fact,  and  not  against  public  policy,  are  valid  and  enforceable  in  the 
State  of  Michigan,  although  not  governed  by  the  same  rules  of  law 
which  usually  require  others  to  abide  by  the  terms  of  their  contracts, 
when  not  tainted  with  fraud  and  misconduct. 

Pensioner  by  misrepresenting  his  interest  in  a  land  contract,  and 
by  his  own  illegal  conduct  induced  the  claimant,  his  lawful  wife, 
to  execute  an  agreement  with  him  to  make  no  further  claims  upon 
him  for  her  support. 

Said  contract,  if  not  void  for  ambiguity  and  want  of  an  equitable 
consideration,  has  not  been  fully  complied  with  by  pensioner,  and 
is  therefore  not  a  bar  to  her  prosecution  of  her  claim  for  one-half  his 
pension  under  the  act  of  March  3,  1899. 

The  evidence  shows  that  pensioner  deserted  claimant,  who  is  of 
good  moral  character  and  in  necessitous  circumstances,  within  the 
meaning  of  the  act  of  March  3, 1899,  as  construed  by  this  department. 
See  departmental  decision  in  Wilson  v.  Wilson  (18  P.  D.,  291)  and 
authorities  therein  cited. 

The  bureau  action  is  accordingly  affirmed* 
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servioei— dishonorable  discharge — ^pardon— act  of  april  19,  lfm>8. 

Ellen  S.  Grosvexor  (widow). 

The  claimant's  husband  having  been  dismissed  from  service  by  sentence  of  a 
court-martial  in  1864  and  never  reappointed,  his  widow  is  not  entitled  to 
pension  under  the  provisions  of  said  act.  The  removal  by  the  President 
of  a  supposed  disqualification  for  reappointment  did  not  in  any  way  affect 
the  character  of  his  discharge. 

AsHistant  Secretary  Cartni  A,  Thompson  to  the  C orrmiissioner  of 
Pensions^  April  29^  1911, 

The  department  has  considered  the  appeal  filed  March  31,  1911, 
from  the  action  of  the  Pension  Bureau  in  the  matter  of  the  claim  of 
Ellen  S.  Grosvenor,  widow  of  William  M.  Grosvenor,  formerly 
colonel  of  the  Seventy-fourth  Begiment  of  U.  S.  Colored  Infantry. 

Beports  from  the  War  Department  show  that  the  above-named 
officer  entered  the  serv'ice  as  adjutant  of  the  Thirteenth  Connecticut 
Infantry  December  25, 1861,  was  mustered  in  as  captain  of  Company 
I,  of  said  regiment.  February  15,  1863,  and  resigned  to  accept  a  com- 
mission as  colonel  of  the  Second  Infantry  Corps  d'Afrique  (after- 
wards known  as  the  Seventy-fourth  U.  S.  Colored  Infantry)  October 
29,  1863;  that  he  was  found  guilty  by  a  general  court-martial  of  con- 
duct unbecoming  an  officer  and  gentleman  and  sentenced  to  be  dis- 
missed the  service;  and  that  the  proceedings  were  approved  and  the 
sentence  promulgated  by  competent  authority  in  orders  dated  May 
28,  1864. 

lie  died  July  20, 1900.  The  widow's  application  for  pension  under 
the  act  of  April  19,  1908,  filed  November  17,  1910,  was  rejected 
December  5,  1910,  on  the  ground  that  he  was  not  honorably  dis- 
charged from  the  service. 

Subsequently  the  claimant's  attorneys  sought  to  have  the  case  re- 
opened by  filing  a  copy  of  a  letter  said  to  have  been  addressed  to 
Colonel  Grosvenor  by  Adjutant-General  Foster,  under  date  of 
August  8,  1864,  as  follows: 

Sib  :  I  am  directed  by  the  Secretary  of  War  to  inform  you  that  the  President 
has  removed  the  disability  in  your  case,  on  the  ground  tliat  the  sentence  (dis- 
missal from  the  service)  awarded  by  the  general  court-martial  before  which 
you  were  tried  is  not  sustained  by  the  evidence.  No  objection  to  your  reen- 
tering the  service,  when  duly  appointed,  is  known  to  exist. 

The  bureau  declined  to  reopen  the  case  and,  under  date  of  Feb- 
ruary 3,  1911,  advised  the  attorneys  that  all  communications  looking 
to  the  correction  of  the  records  of  the  War  Department  and  an  hon- 
orable discharge  should  be  addressed  to  The  Adjutant  Greneral,  War 
Department.  From  that  decision  the  appeal  is  taken,  the  contention 
being  that  the  foregoing  letter  operated  as  a  pardon  and  as  such 
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blotted  out  the  offense  entirely  and  restored  the  officer  to  all  rights 
and  privileges  to  which  he  would  have  been  entitled  if  he  had  never 
been  tried*  by  court-martial,  including  any  right  to  pension  which 
may  have  been  forfeited  by  his  dismissal. 

In  order  that  the  grounds  of  the  appeal  may  be  fairly  presented, 
the  main  portions  of  the  argument  of  counsel  for  the  claimant  are 
given  below : 

A  pardon  granted  leaves  the  pardoned  person  in  the  position  of  one  who  has 
never  been  guilty  of  an  offense. 

In  this  case  the  circumstances  are  such  that  the  United  States  should  not 
undertake  to  set  up  a  defense  to  the  granting  of  a  i>ension  to  the  widow  on 
the  ground  that  the  otRcer  had  beeu  dismissed  from  the  service,  bec»au?e 
the  President  has  the  constitutional  i)ower  to  review  the  proceedings  of  a 
court-martial  and  who,  in  time  of  peace,  would  have  reviewed  the  proceed- 
ings of  this  court,  did  review  them,  and  has  gone  on  record  as  saying  that 
the  sentence  was  not  sustained  by  the  evidence,  and  he  removed  the  disabil- 
ities resulting  from  such  dismissal. 

One  of  the  disabilities  %vhich  the  officer  incurred  by  his  dismissal  was  the 
right  conferred  by  statute  to  a  pension.  That  disability  we  maintain  has 
been  restored  (removed)  by  the  action  of  the  President.  It  is  plain  that 
where  such  action  is  taken — where  a  man  has  been  made  to  suffer  for  some- 
thing of  which  he  was  not  guilty — that  after  his  death  his  widow  should 
(not)  be  visited  with  punishments  which  the  President  of  the  United  States 
plainly  indicated  were  remitted.  That  such  was  the  intent  and  effect  of 
the  President's  action  is  shown  by  the  concluding  paragraph  of  the  letter 
above  quoted,  "  No  objection  to  your  reentering  the  service,  when  duly  ap- 
pointed, is  known  to  exist." 

As  is  well  known,  this  sentence,  or  its  equivalent,  is  the  distinguishing  feature 
of  an  honorable  discharge,  for  a*  man  dishonorably  discharged  can  not  reenter 
the  service,  and  the  Army  Regulations  require  that  when  a  man  is  dishon- 
orably dischargeil  what  is  known  as  the  "  reenllstment  clause**  must  be  siricken 
out. 

We  resiKictfully  submit  that  In  this  case  this  subsequent  action  of  the  Cliief 
Executive  in  entering  on  the  officer's  record  that  "  no  objection  to  his  reenter- 
ing the  service  is  known  to  exist,"  should  be  given  same  effect  in  law  as  though 
it  were  written  on  his  order  of  dismissal.  This  act  follows  the  order  of  dis- 
missal and  it  is  a  modification  and  an  amendment  of  it.  It  should  bo  given 
precisely  the  same  effect  as  though  the  officer  had  subsequently  been  admitteel 
to  the  service  and  been  discharged,  with  the  discliarge  bearing  the  same  words. 
"that  no  objection  to  your  reentering  the  service  is  known  to  exist.*'  This 
appenl  is  based,  therefore,  on  the  legal  effect  to  be  given  to  the  action  of  the 
President  in  pardoning  the  officer  and  removing  his  disabilities  and  granting 
what  may  be  termed  an  amendment  of  his  record,  for  this  order  is  the  final 
expression  of  the  will  of  the  Chief  Executive,  who  is  0)ramander-in-Chief 
of  the  Army  and  who  has  the  power  and  the  unquestioned  right  to  take  snch 
action  under  the  Constitution. 

It  is  true,  as  a  general  proposition,  that  the  effect  of  a  pardon  is  to 
remove  all  penalties  and  disabilities  attached  to  the  offense  or  to  the 
conviction  or  sentence.  It  can  not,  however,  remit  executed  penal- 
ties, nor  does  it  restore  offices  forfeited  in  consequence  of  the  convic- 
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tion  and  judgment.  (Ex  parte  Garland,  4  Wallace,  381.^  An  officer 
who  has  been  dismissed  from  service  by  sentence  of  a  military  court 
can  not  be  reinstated  by  means  of  a  pardon  or  in  any  other  manner 
than  by  a  new  appointment.  (12  Opins.  Atty.  Gen.,  548.)  When  a 
legal  sentence  of  dismissal  has  been  duly  confirmed  and  executed  it 
becomes  an  accomplished  fact,  and  there  is  no  revisory  power  in  the 
President,  or  elsewhere,  by  which  it  can  be  rescinded,  annulled,  or 
modified.  (4  Opins.  Atty.  Gen.,  274.)  A  pardon  can  not  modify 
past  history  or  alter  the  facts  of  a  completed  record.  (Opins.  Judg;' 
Ad.  Gen.,  Digest  of  1901,  sec.  1879.)  It  follows  logically  that  it  can 
not  transmute  a  dishonorable  discharge  into  an  honorable  discharge. 

Upon  the  execution  of  the  sentence  of  dismissal  in  this  case  the 
officer  was  wholly  separated  from  the  military  service  and  became  a 
civilian.  Being  no  longer  in  the  service,  he  could  not  be  given  an 
honorable  discharge  without  first  being  returned  to  the  Armj^  by  a 
new  appointment.  And  if  reappointed,  the  dismissal  would  still 
remain  a  dishonorable  separation  from  the  service.  (Opins.  Judge 
Ad.  Gen.,  Digest  of  1901,  sec.  1883.)  The  effect  of  a  pardon  extends 
only  to  the  remission  of  unexecuted  penalties  and  the  removal  of  con- 
imuing  disqualifications  or  disabilities. 

It  is  needless  to  pursue  this  line  of  discussion  further,  however,  as 
it  is  apparent  that  the  action  of  the  President  in  this  case  was  not, 
and  did  not  profess  to  be,  a  full  pardon.  It  was  only  the  remission 
of  a  supposed  disqualification  for  reentering  the  service.  Its  nature 
and  effect  are  described  in  the  Digest  of  Opinions  of  the  Judge- Advo- 
cates-General, edition  of  1901,  page  612,  as  follows: 

The  so-called  **  removnl  of  disability,"  sometimeB  ordered  by  the  President 
during  the  war  of  the  rebellion,  was  a  form  adopted  in  cnses  of  officers  of  volun- 
teers who  had  l)een  dismissed  the  service,  and  whom,  for  good  cause  shown,  it 
wns  thought  proper  to  reinstate.  This  form  was  not  an  exercise  of  the  pardon- 
ing power,  nor  did  It,  properly  speaking,  discharge  the  party  from  any  disability, 
since  a  dismissed  otlicer  is  under  no  legal  disability  to  reenter  the  Army.  It 
simply  amounted  to  a  waiver  of  objection  on  the  part  of  the  Executive  to  the 
reappointment  of  the  officer  by  the  governor  of  his  State,  or  rather  an  olficial 
decl:) ration  that,  if  reappointed,  he  would  be  received  and  allowed  to  be  mus- 
tered into  the  service  of  the  L'nited  States,  notwithstanding  his  previous  dis- 
missal. Its  effect  was  to  remove  the  stigma  of  the  dismissal  and,  if  a  reap- 
pointment followed,  to  fully  rehabilitate  the  party.  This  form  had,  of  course, 
no  proper  application  to  officers  of  the  Regular  Army,  and  the  term  "  removal 
of  disability"  has  no  longer  any  significance  in  our  service  as  applied  to  cases 
of  dismissal.  (V,  446,  December,  1863;  XXIX,  431,  November,  1869;  XXXVI, 
330,  March,  1S75;  XLI,  675,  September,  3S79.) 

So  far  as  the  record  shows,  the  claimant's  husband  was  not  reap- 
pointed. His  military  service  in  the  civil  war  terminated  with  his 
dismissal  (a  dishonorable  discharge)  in  May,  1864.  His  widow  is, 
therefore,  ineligible  to  pension  under  the  provisions  of  the  act  of 
April  19,  1908.    Rejection  is  affirmed.  r^  t 
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RBiniBURSBMENT— LAST  SICKNESS  AND  BURIAL— ACT  OF  MARCH  2,  1896— 
ASSETS— LIFK  INSURANCES. 

Alfreta  Pierce,  Mother  of  Harvey  Tarzavell. 

The  proceeds  of  an  industrial  life  insurance  policy  in  the  Metropolitan  Life 
Insurance  CJompany,  on  the  life  of  the  pensioner,  in  the  hands  of  the  claim- 
ant herein,  his  mother,  less  the  amount  paid  by  her  for  premiums  on  said 
policy,  became  assets  of  the  estate  of  the  deceased  pensioner ;  and,  as  said 
assets  are  sufficient  to  pay  the  expenses  of  pensioner's  last  sicltness  and 
burial,  claimant  Is  not  entitled  to  be  reimbursed  therefor  out  of  the  pension 
accrued  to  the  deceased  up  to  his  death. 

Assistant  Secretary  Carmi  A,  Thompson  to  the  Commissioner  of 
Pensions^  May  20^  1911, 

Harvey  Tarzwell,  late  private,  Company  L,  Seventh  United  States 
Infantry,  was  a  pensioner  under  the  provisions  of  the  general  law  at 
the  rate  of  $72  per  month,  from  May  9,  1910.  On  July  15,  1910,  he 
died,  never  having  drawn  any  pension  and  not  having  left  a  wife  or 
minor  child,  but  left  a  mother,  Alfreta  Pierce,  who  has  been  allowed 
a  pension. 

On  March  8,  1911,  said  mother,  Alfreta  Pierce,  filed  a  claim  under 
the  act  of  March  2,  1895  (28  Stat  L.,  964),  for  reimbursement  out 
of  the  pension  accrued  to  said  deceased  pensioner,  incurred  and  borne 
by  her  on  account  of  his  last  sickness  and  burial,  amounting  to  $84. 

This  claim  was  disallowed  by  the  Bureau  of  Pensions,  March  10, 
1911,  for  the  reason  that,  according  to  the  claimant's  own  statement, 
the  pensioner  left  assets,  consisting  of  a  life  insurance  policy  for 
$85.80,  sufficient  to  meet  the  expenses  of  his  last  sickness  and  burial, 
from  which  action  an  appeal  was  filed,  April  10,  1911,  contending 
that  soldier  left  no  estate  whatever  and  died  intestate,  and  that  he 
was  insured  by  his  mother  in  the  Metropolitan  Life  Insurance  Com- 
pany under  an  industrial  policy  at  a  premium  of  "  5  cents  a  week," 
payable  to  herself,  the  premiums  upon  such  policy  being  paid  by 
herself,  and  that,  therefore,  the  proceeds  of  said  policy  were  not  a 
part  of  pensioner's  assets,  but  on  his  death  vested  immediately  in  the 
claimant  as  beneficiary,  and  could  not  any  more  be  considered  the 
estate  of  the  pensioner  than  the  accrued  pension  can  be  considered 
assets  in  the  hands  of  an  administrator  or  executor. 

Here  it  may  be  stated  that  the  act  under  which  appellant  claims 
provides  that  "  such  accrued  pension  shall  not  be  considered  a  part 
of  the  assets  of  the  estate  of  such  deceased  pensioner,  nor  be  liable 
for  the  payment  of  the  debts  of  said  estate  in  any  case  whatsoever, 
but  shall  inure  to  the  sole  and  exclusive  benefit  of  the  widow  or  chil- 
dren." Also,  if  no  widow  or  child  survive  an  invalid  pensioner  no 
payment  whatsoever  of  the  accrued  pension  shall  be  made  or  allowed 
except  so  much  as  may  be  necessary  to  reimburse  the  person  who  bore 
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the  expenses  of  his  last  sickness  and  burial,  if  he  did  not  leave  suf- 
ficient assets  to  meet  such  expense.  But  for  this  statute  said  accrued 
pension  would  be  considered  a  part  of  soldier's  assets. 

In  reporting  on  this  appeal  the  following  is  contended  in  support 
of  the  disallowance  of  the  claim  for  reimbursement : 

The  entire  expense  of  the  last  sickness  and  burial,  as  set  forth  in  the  appli- 
cation for  reimbursement,  is  $84.  There  was  in  force  on  the  life  of  the  pen- 
sioner at  the  time  of  his  death  an  industrial  insurance  policy,  the  proceeds 
from  which,  amounting  to  $85.80,  were  paid  to  the  claimant.  The  primary 
purpose  of  industrial  insurance  is  to  provide  a  fund  to  meet  the  exiiense 
incident  to  the  last  siclcness  and  burial  of  the  insured.  The  beneficiary  In  this 
class  of  insurance  does  not  have  a  vested  interest  therein,  for  the  reason  that 
the  company  may,  under  the  terms  of  the  policy,  pay  to  some  other  party,  and 
as  the  person  who  received  the  fund  in  this  case  is  not  only  the  beneficiary,  but 
the  party  who  bore  the  expense  of  the  last  sickness  and  burial,  the  proceeds 
were  evidently  paid  to  her  with  the  Idea  that  the  same  would  be  applied  to 
the  purpose  for  which  the  Insurance  was  written.  Under  the  contract  set  forth 
in  the  policy  the  company  may  pay  the  amount  of  any  death  benefit  due  under 
the  policy  to  either  the  beneficiary  named  or  to  the  executor  or  administrator, 
husband  or  wife,  or  any  relative  by  blood  or  connection,  by  marriage  to  the 
insured,  or  to  any  other  person  apj^earlng  to  the  company  to  be  equitably  en- 
titled to  the  same  by  reason  of  having  incurred  expense  on  behalf  of  the  insured, 
or  for  his  or  her  burial. 

As  stated  in  the  foregoing  the  amount  claimed  by  appellant  as 
having  been  paid  by  her  on  account  of  the  last  sickness  and  burial  of 
her  son  was  $84,  and  the  amount  received  by  her  at  soldier's  death 
on  said  policy  of  insurance  was  $85.80. 

Claimant  swears  that  said  insurance  was  written  in  the  Metro- 
politan Life  Insurance  Company,  "industrial  policy;"  that  the 
premiums  were  paid  by  her,  "  10  cents  per  week,"  for  four  months. 

The  policy  of  insurance  is  not  before  the  department,  but  from  the 
inspection  of  a  policy  issued  by  the  Metropolitan  Company,  which 
the  department  is  informed  is  the  policy  in  use  for  the  "  industrial " 
class,  it  is  found  that  such  a  policy  provides  that — 

The  company  may  pay  the  amount  due  under  this  policy  to  either  the  bene- 
ficiary named  below  or  to  the  executor  or  administrator,  husband  or  wife,  or 
any  relative  by  blood  or  connection  by  marriage  of  the  insured,  or  to  any 
other  person  appearing  to  sjiid  company  to  be  equitably  entitled  to  the  same 
hy  reason  of  having  incurred  expense  on  behalf  of  the  insured  or  for  his  or 
her  burial ;  and  the  production  of  a  receipt  signed  by  either  of  said  persons 
shall  be  conclusive  evidence  that  all  claims  under  this  policy  have  bt^en 
satisfied. 

Prior  to  March  4,  1909,  the  adjudication  and  settlement  of  all 
claims  for  reimbursement  of  this  character  were  vested  in  the  Treas- 
uiy  Department,  and  the  rulings  and  decisions  of  accounting  oiTicers 
of  that  department,  whose  duty  it  was  to  pass  upon  and  decide  such 
claims,  should,  as  stated  in  the  case  of  Edith  A.  Clement  (mother), 
decided  by  this  department  February  28,  1910,  Xo.  45,  Current  D( 

uiymzeu  uy  x^j  v^  v^  - 


§le 


414  DECISIONS  RELATING  TO   PENSIONS. 

cisions,  to  appear  in  18  P.  D.,  page  211,  be  followed  in  their  adjudi- 
cation and  settlement  by  the  Bureau  of  Pensions  and  this  depart- 
ment, unless  weighty  and  controlling  reasons  appear  to  the  contrary. 

On  Februarj'  19,  1902,  a  precisely  similar  claim  to  the  present  one 
was  before  the  Comptroller  of  the  Treasury  (8  Comp.  Dec,  53i) 
in  the  claim  of  John  P.  O'Neill  on  account  of  the  expenses  of  the 
burial  of  Kato  Sullivan,  a  pensioner  under  navy  certificate  No.  5842, 
who  died  August  16,  1901. 

In  that  case  O'Neill  and  his  wife,  who  was  a  sister,  of  the  pen- 
sioner, kept  the  life  of  the  decedent,  Kate  Sullivan,  insured  in  the 
Prudential  Life  Insurance  Company,  of  Newark,  N.  J.,  for  sixteen 
years  before  her  death,  for  the  sum  of  $99,  solely  with  the  view  of 
her  decent  burial.  The  amount  i^eceived  on  the  policy  by  O'Neill 
was  $101.63,  and  the  expenstes  for  the  last  sickness  and  burial  claimed 
were  $102. 

The  auditor  held  that  as  the  amount  of  the  policy  was  paid  to 
O'Neill  and  he  used  it  for  the  purpose  of  defraying  the  funeral  ex- 
penses there  was  no  reason  for  allowing  his  claim  for  reimburse- 
ment on  account  of  the  burial  of  the  pensioner,  the  sum  not  having 
been  paid  by  him  out  of  his  own  funds  or  money,  but  with  the  money 
received  from  the  insurance  company  for  that  purpose,  and  dis- 
allowed the  claim. 

So  much  of  the  action  of  the  auditor  as  held  that  the  full  amount 
of  the  insurance  was  assets  of  the  estate  of  the  deceased  pensioner 
was  disapproved  by  the  Comptroller,  holding  that  the  amount  of 
the  insurance  in  excess  of  the  premiums  paid  by  O'Neill  must  be 
considered  as  having  been  paid  him  as  trustee  for  the  benefit  of  the 
estate  of  the  insured,  citing  Muhial  Life  In^urarvce  Company  v. 
Ulodgett  (8  Tex.  Civ.  App..  45). 

The  policy  in  that  case  contained  this  provision : 

The  company  may  make  any  payment  provided  for  In  this  policy  to  any 
relative  by  blood  or  connection  by  marriage  of  the  insured,  or  to  any  other 
person  appearing  to  said  company  to  be  equitably  entitled  to  the  same  by 
reason  of  having  incurred  expense  in  any  way  on  behalf  of  the  insured,*  for  his 
or  her  burial  or  for  any  other  purpose,  and  the  production  by  the  company  of 
a  receipt  signed  by  any  or  either  of  said  persons,  or  of  other  sufficient  proof  of 
such  payment  to  any  or  either  of  them  shall  be  conclusive  evidence  that  such 
benefits  have  been  paid  to  the  person  entitled  thereto  and  that  all  claims  under 
this  policy  have  been  fully  satisfied. 

The  foregoing  is  substantially  the  same  as  the  provisions  contained 
in  the  policy  here  under  consideration. 

It  therefore  appears  that  money  paid  at  the  death  of  the  insured 
on  a  policy,  such  as  heretofore  stated,  becomes  assets  of  the  estate  of 
the  deceased  pensioner,  the  insured,  and  liable  to  be  applied  to  his 
debts  or  to  the  payment  of  expenses  of  his  burial,  to  the  extent  and 
on  the  condition  that  the  person  to  whom  it  is  paid  may  retain  so 
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much  as  is  necessary  to  reimburse  him  or  her  for  the  cost  of  the 
premiums  paid  by  such  person. 

In  this  case  Mrs.  Pierce  is  entitled  to  the  amount  paid  by  her  as 
premiums  on  said  policy,  and  this  amount  should  be  deducted  from 
the  amount  received,  and  the  remainder  applied  in  payment  of  the 
funeral  expenses  of  her  son,  Harvey  Tarzwell,  the  deceased  pensioner. 

The  amount  of  the  premiums  paid  by  her  for  the  four  months,  as 
claimed,  would  not  .exceed  $1.80.  Deducting  this  amount  from  the 
amount  of  insurance  received  by  her  would  leave  a  balance  of  $84, 
the  exact  amount  of  the  funeral  expenses  she  claims  to  have  paid, 
which  balance  should  be  applied  to  the  payment  of  said  expenses. 

Claimant  is  not  therefore  entitled  to  reimbursement  out  of  the 
pension  accrued  to  the  deceased  pensioner  for  the  expense  of  his 
burial,  he  having  left  sufficient  assets  to  meet  such  expense,  and  the 
action  appealed  from  is  accordingly  affirmed. 


DIVISION  OP  PENSION— ACT  OF  MARCH  8,  1899— PRACTICED- APPEALr- 
RULE  16— NECESSITOUS  CIRCUMSTANCES —FRAUD  — VOLiUNTAR'T 
GIFTS. 

Jago  v.  Jago. 

1.  Rule  1,  of  Rules  of  Practice,  is  applicable  to  appeals  from  bureau  action  in 

cases  arising  under  the  act  of  March  3,  1899,  and  Rule  16  only  limits  the 
time  of  appeal  to  thirty  days  to  the  extent  specified  therein. 

2.  A  pensioner  can  not,  by  voluntary  gifts  or  fraudulent  conveyances  after  mar- 

riage, so  reduce  his  financial  ability  to  suitably  provide  for  the  support  of 
his  wife,  as  to  defeat  her  claim  for  one-half  his  pension  upon  the  ground  of 
his  financial  inability. 

3.  The  evidence  In  this  case  satisfactorily  shows  that  claimant  is  in  necessitous 

circumstances  within  the  meaning  of  the  act  of  March  3,  1899,  as  construed 
by  the  department. 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of  Pen- 
sions^ May  24,  1911. 

Mrs.  Annie  T.  Jago,  by  Charles  L.  Smith,  esq.,  her  attorney,  ap- 
pealed April  14,  1911,  from  the  bureau  action  of  March  4,  1911, 
wherein  her  application,  executed  March  29,  1910,  and  filed  June  15, 
1910,  for  one-half  the  pension  of  her  husband,  Henry  Jago,  late  pri- 
vate Company  C,  Fifty-first  Pennsylvania  Infantry,  and  a  pensioner 
at  $40  per  month  under  Certificate  Xo.  56,500,  was  rejected  upon  the 
ground  that  she  had  failed,  after  special  examination,  to  establish 
that  she  is  in  necessitous  circumstances  within  the  meaning  of  the  act 
of  March  3,  1899.    Other  points  reserved. 

The  appeal  contends  that: 

Appellant  Is  over  56  years  of  ajre  and  has  no  estate,  property,  or  Income, 
except  wages  which  she  derives  by  her  employment  In  a  shoe  factory,  and 
which  is  only  at  irreghlar  intervals  and  in  varying  amounts.    Added  to  thi; 
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she  receives  temporary  alimony  in  a  proceeding  for  divorce  now  pending  in  an 
action  brought  by  her  against  the  pensioner  in  the  court  of  common  pleas  of 
Philadelphia  County,  which  case  has  not  been  prosecuted  to  a  heaiing.  The 
appellant  has  no  other  resources  or  income  and  is  not  in  physical  condition  at 
all  times  to  perform  the  duties  of  her  employment. 

The  appellant  is  entitled  to  be  supported  by  the  i^ensloner  by  reason  of  the 
marriage.    The  appellant  Is  of  good  moral  character. 

The  pensioner  was  possessed  of  real  estate  of  the  value  of  $10,000,  and  of 
cash  amounting  to  $3,000,  which  he  disiwsod  of  to  his  relatives  at  the  time  he 
turned  his  wife  out  of  doors  in  September,  3900.  * 

The  pensioner  is  guilty  of  desertion  of  the  appellant  as  shown  by  the  testi- 
mony taken  before  the  special  examiner  in  these  proceedlnps. 

Pensioner,  by  Daniel  J.  Shern,  esq.,  his  attorney,  moves  to  dismiss 
the  appeal  upon  the  ground  that  it  was  not  filed  within  thirty  days, 
as  required  by  rule  IG  of  Rules  of  Practice. 

Rule  16  of  Rules  of  Practice  provides  that — 

Upon  the  adjudication  of  a  claim  for  division  of  pension  under  the  act  of 
March  3,  1899,  in  the  Bureau  of  Pensions,  both  parties  will  be  promptly  noti- 
fietl  by  the  bureau,  by  registered  letter,  of  the  action  taken.  Each  party  will, 
in  the  absence  of  waiver,  be  allowed  thirty  days  from  receipt  of  said  notice  to 
api)eal  from  said  action,  the  appeal  to  be  accompanied  by  due  proof  of  service 
of  a  copy  thereof  upon  the  appellee  as  required  by  rule  17.  Unless  such  bureau 
action  is  api)ealed  from  within  thirty  days  from  receipt  of  said  notice  the  bu- 
reau action  shall  be  deemed  to  be  final  to  the  extent  that  all  payments  of 
divisions  of  pension  in  accordance  with  such  bureau  action  will  not,  in  the 
absence  of  fraud  or  mistake  of  fact,  be  disturbed. 

Provided,  the  unexplained  failure  of  a  i)ensioner  to  appear,  answer,  or  in 
any  way  plead  to  the  claimant's  application,  after  due  notice  thereof  by  the 
bureau,  will  be  deemed  a  waiver  of  his  right  to  appeal  to  the  extent  that,  if 
the  claim  bo  allowed,  final  orders  for  division  of  i)ension  may  issue  at  once. 

Upon  the  filing  of  a  declaration  or  application  for  division  of 
pension  in  the  bureau,  accompanied  with  evidence  sufficient  to  estab- 
lish a  prima  facie  case,  an  order  of  suspension  is  issued  to  the  pension 
agent,  directing  him  to  withhold  payment  of  one-half  of  the  unpaid 
pension  due  the  pensioner  until  further  directed,  and  in  cases  where 
the  pensioner  has  appeared  and  answered  or  in  any  manner  plead  to 
claimant's  application,  the  suspension  is  continued  in  force  for  thirty^ 
days  after  the  bureau  adjudication  of  the  claim,  so  as  to  give  either 
party  who  may  deem  themselves  aggrieved  by  the  bureau  action,  the 
opportunity  to  appeal  before  any  payment  is  made  pursuant  to  the 
final  bureau  action.  Where  the  pensioner  after  due  notice  from  the 
bureau  has  failed  to  enter  his  appearance  or  interpose  any  defense, 
the  order  to  the  pension  agent  (o  resume  payment  of  the  one-half 
pension  held  in  suspension  pending  the  controversy  of  the  parties  is 
issued  at  once,  and  in  case  the  defeated  party  should  subsequently 
appeal  and  the  bureau  action  be  reversed,  the  appellant  could  not 
recover  any  payments  made  in  accordance  with  the  bureau  action 
prior  to  the  appeal.  To  this  extent  only  is  the  general  provision  of 
rule  1  affected  or  limited,  and  under  that  rule,  which isjyapplicable  to 
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appeals  from  bureau  action  in  cases  arising  under  the  act  of  March 
3,  1899,  the  appeal  is  required  to  be  filed  "  within  one  year  from  the 
date  of  rejection  or  final  action  or  order  "  complained  of.  Sherman  v. 
Sherman  (13  Pension  Decisions,  203) ;  Tilton  v.  Tilton  (ibid.,  363, 
367) ;  Hyatt  v.  Hyatt  (14  P.  D.,  8,  12)  ;  and  White  v.  White  (ibid., 
313). 

The  motion  to  dismiss  the  appeal  in  this  case  is  therefore  overruled 
and  the  question  presented  by  the  appeal  will  now  be  decided  upon 
on  its  merits. 

To  entitle  the  wife  who  is  deserted  by  her  husband  to  one-half 
his  pension  under  the  first  proviso  of  the  act  of  March  3,  1899,  she 
is  required  to  prove  by  satisfactory  evidence  that  she  is  in  necessi- 
tous circumstances  at  the  time  she  executes  and  files  her  application 
therefor.  As  held  in  Wilson  v.  Wilson  (18  P.  D.,  291),  No.  64  cur- 
rent series : 

By  the  term  "necessitous  circuni stances "  in  the  act,  as  applied  to  the 
condition  of  the  wife,  is  meant  her  need  of  those  necessaries  which  are  suit- 
able to  her  situation  and  her  husband's  ability  and  condition  in  life,  and  which 
he  is  bound  to  provide  or  for  which  he  is  liable  in  case  he  /ails  to  provide, 
taking  into  consideration  his  financial  and  physical  ability  and  social  status. 
It  is  a  relative  term,  to  be  considered  with  reference  to  the  circumstances  and 
condition  of  the  parties.  Necessaries  are  not  essentially  limited  to  food, 
clothes,  shelter,  and  medical  attendance,  which  are  usually  enumerated  among 
the  absolute  necessaries,  but  may  include  many  of  the  conveniences  and  even 
luxuries  of  life  when  the  pensioner  is  able  to  provide  them.  No  rule  can  be 
formulated  or  prescribed  which  would  apply  equally  to  all  cases,  but  the  ques- 
tion as  to  whether  a  claimant  is  or  Is  not  in  necessitous  circumstances  depends 
upon  the  facts  in  each  particular  case,  applying  the  well-known  rules  involv- 
ing the  question  of  necessaries.  Fisher  v.  Fisher  (12  P.  D.,  336) ;  Pierce  v. 
Pierce  (ibid.,  203) ;  Parker  v,  Parker  (ibid.,  233)  ;  Hunter  v.  Hunter  (14  P.  D., 
136)  ;  Vogler  v,  Vogler  (ibid.,  385)  ;  Raymond  v,  Raymond  (15  P.  D.,  499)  ; 
Scott  V.  Scott  (16  P.  D.,  65). 

The  financial  ability  of  the  pensioner  always  becomes  an  impor- 
tant factor  to  be  considered  in  determining  the  question  of  the  wife's 
necessitous  circumstances  in  every  case,  and  no  case  has  ever  come 
before  the  Department  upon  the  wife's  appeal  in  which  she  has  not 
deemed  herself  deprived  of  what  she  considered  necessary  to  her 
health,  comfort,  convenience,  respectability,  or  mode  of  living  to 
which  she  was  entitled  by  reason  of  her  husband's  ability  and  his 
marital  obligations.  Therefore,  as  stated  by  Justice  Cooley,  in  Clark 
V.  Cox  (32  Mich.,  204) : 

To  leave  out  of  view  the  husband's  income  or  his  capacity  to  earn  one,  is  to 
omit  the  most  important  factor  in  the  problem. 

The  language  of  the  Pennsylvania  statutes,  like  the  statutes  of 
most  if  not  all  the  States  which  make  the  husband  liable  for  his 
wife's  support,  is,  he  "  being  of  suflScient  ability." 
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The  evidence  in  this  case  as  to  pensioner's  income  is  not  clear.  He 
was  married  to  claimant  at  Camden,  N.  J.,  September  3,  1908,  from 
whom  he  separated  September  20,  1909,  and  just  before  their  mar- 
riage he  informed  her  that  he  had  a  pension  of  $40  per  month  and 
an  income  at  that  time  on  $5,000  from  bonds,  according  to  his  own 
testimony  before  the  special  examiner.     (See  1st  Sp.  Ex.,  p.  23.) 

At  a  subsequent  special  examination,  February  3  and  17, 1911,  pen- 
sioner testified  that  after  the  separation  he  "  sold  it  (his  household 
furniture)  off  at  different  times,"  but  failed  to  state  the  amount  he 
received  for  it  or  when  sold. 

He  further  testified  as  follows : 

Q.  How  many  bank  accounts  have  you  had? 

A.  One.  I  have  an  account  in  the  Northern  Trust  Company.  I  had  no  other 
account  for  myself. 

Q.  Where  did  you  have  a  banlE  account  for  some  one  else? 

A.  I  refuse  to  answer  that  question,  by  advice  of  counsel,  on  the  ground  that 
this  is  not  a  proceeding  to  examine  into  another  person's  affair& 

Q.  Is  it  not  a  fact  that  shortly  after  you  and  your  wife  separated  you  drew 
$3,000  out  of  your  account  in  the  Northern  Savings  fund  and  put  it  in  another 
bank  account  where  it  was  under  your  control? 

A.  Yes;  I  did.  This  $3,000  was  the  proceeds  of  the  sale  of  the  Chelsea  Bank 
stock  belonging  to  my  daughter,  which  I  had  in  my  charge.  My  wife  left  it  to 
my  daughter.  She  did  not  leave  It  by  will,  not  a  written  will.  On  her  death- 
bed, and  before,  she  said  that  stock  should  go  to  her  daughter.  The  stock  was 
in  my  name.  She  had  given  me  the  money  to  buy  it  I  drew  that  mon^  out 
after  my  wife  and  I  separated  and  handed  it  to  my  daughter,  Florence  Yoder. 
I  first  drew  it  out  of  that  bank  and  gave  it  to  my  daughter  in  cash.  Yes;  I 
gave  it  all  at  one  time.    I  do  not  know  the  exact  date. 

Q.  At  the  time  of  the  decease  of  your  former  wife,  what  estate  did  she  have? 

A.  She  had  an  interest  In  some  farm  lands  down  at  Sea  View,  N.  J.  ^  *  * 
Her  share  was  about  $1,000.  She  had  no  other  property  except  the  Chelsea 
Bank  stock.  That  stock  I  bought  in  1901.  My  former  wife  died  in  1903. 
There  were  20  shares  of  stock  and  the  cost  price  was  $2,000. 

Q.  Why  did  you  convey  to  your  sister,  Susie  A.  Jago,  three  houses  and  lots 
on  High  Street  in  MiUville,  N.  J.,  deed  recorded  September  15,  1909,  in  deed 
book  304,  page  418,  at  Brldgeton,  N.  J.? 

A.  That  deed  was  made  to  my  sister  in  February,  1908,  before  I  knew  my 
wife.  The  reason  I  made  that  deed  to  my  sister  was  that  I  had  bought  $5,000 
worth  of  bonds  with  her  money  and  the  bonds  proved  to  be  worthless  and  their 
company  went  into  the  hands  of  a  receiver,  and  I  made  the  deed  to  protect  my 
sister  from  loss. 

Q.  Then  please  explain  why  you  took  a  mortgage  from  your  sister  on  the 
same  property  for  $8,000,  recorded  in  mortgage  book  97,  page  422,  September  15. 
1909. 

A.  Those  bonds  were  not  worthless  at  that  time.  That  mortgage  was  just  a 
transaction  to  cover  up  the  loss  on  the  bonds  when  they  were  sold,  if  they  ever 
were  sold.  The  bonds  had  been  paying  dividends  up  to  that  time,  and  they 
had  ceased  to  pay  and  she  got  scared  and  wanted  security. 

Q.  Is  it  not  a  fact  that  the  whole  transaction  was  a  fraud  upon  your  wife's 
dower  rights,  and  that  the  deed  was  fraudulently  dated  back  prior  to  the 
date  of  your  marriage,  although  in  fact  executed  on  the  date^  was  recorded, 
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80  that  you  could  hold  title  to  the  property  in  your  sister's  name  and  control 
it  by  means  of  the  mortgage  which  y9U  took  on  the  property,  so  that  in  case 
you  wanted  to  convey  the  property  It  would  not  be  necessary  for  your  wife  to 
sign  the  deed? 

A.  No,  sir. 

Q.  What  did  you  do  with  the  money  that  you  got  from  the  sale  of  your 
property  on  Broad  Street,  Philadelphia,  Pa.? 

A.  I  used  it  to  live  on. 

Q.  What  did  you  do  with  the  money  that  you  got  from  the  sale  of  your 
property  in  MiUyille? 

A.  I  used  it  for  living  ezpense&  I  was  a  storekeeper  at  Millyille  from  1884 
to  1901.  I  kept  a  retail  shoe  stora  Have  not  been  engaged  In  any  occupation 
since.  I  received  about  $800  for  my  equity  on  sale  of  the  property  on  Broad 
Street 

Q.  How  long  did  you  and  your  wife  board  after  you  were  married? 

A.  About  ten  months ;  between  nine  and  ten  months. 

Q.  How  did  you  come  to  go  to  housekeeping? 

A.  She  desired  to  go  to  housekeeping,  and  I  bought  the  furniture  and  started. 
I  gave  her  an  allowance  all  the  way  from  $1  to  $10.  I  never  kept  any  account 
of  it.  She  has  no  property  of  her  own  that  I  know  of.  I  liave  l>een  under  the 
doctor's  care  since  last  fall. 

Pensioner  failed  to  produce  the  testimony  of  either  his  sister  or 
daughter  to  corroborate  his  testimony  as  to  the  date  of  the  execution 
of  the  deed  first  filed  for  record  on  September  15,  1909,  or  the  date 
of  transfer  of  the  $3,000  which  he  failed  to  fix.  He  also  gave  con- 
flicting testimony  as  to  the  number  of  his  bank  accounts  and  is  con- 
tradicted as  to  his  attempt  to  conceal  himself  after  the  separation. 

Pensioner  first  testified  February  3, 1911,  that  he  had  but  one  bank 
account,  which  was  in  the  Northern  Trust  C!o. ;  that  he  had  no  other 
account. 

On  February  9,  1911,  he  testified  as  follows: 

Q.  Where  did  you  put  the  money  you  drew  out  of  the  Northern  Trust  Co. — 
the  $3,000? 

A.  In  the  Manayunk  National  Bank;  I  made  the  deposit  in  my  name.  I 
made  the  deposit  individually.  I  deposited  about  $3,000.  It  may  have  been 
a  little  less  or  a  little  over  $3,000.  I  was  paid  some  interest.  The  account 
is  closed. 

The  testimony  of  a  bank  clerk  of  the  Manayunk  National  Bank 
shows  that  pensioner  deposited  $2,950  September  27,  1909,  and  with- 
drew the  amount  and  $4.91  interest  November  29,  1909. 

Pensioner  testified  that  he  did  not  conceal  himself  after  the  sepa- 
ration to  avoid  arrest  for  desertion  and  did  not  hide  under  a  bed. 

The  testimony  of  two  officers  contradict  him  as  to  his  concealing 
himself,  and  the  oflBcer  who  arrested  him  for  desertion  testified  that  he 
found  him  under  a  bed  in  his  sister's  house  after  having  been  in- 
formed at  the  door  that  he  was  not  in  the  house. 

The  evidence  fails  to  show  that  pensioner  is  not  justly  chargeable 
with  the  ownership  of  the  houses  which  he  attempted  to  convey  to 
his  sister  by  the  deed  first  filed  for  record  September  15,  1909,  ju^T/^ 
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after  the  separation,  and  upon  which  he  took  an  $8,000  mortgage, 
recorded  at  the  same  date.  There  is  no  evidence  showing  that  this 
deed  was  ever  delivered  to  the  grantee  aside  from  the  evidence  of 
constructive  delivery,  evidenced  by  the  recording.  The  evidence  also 
fails  to  show  that  the  daughter  had  any  legal  title  to  the  $3,000  al- 
leged to  have  been  paid  her  by  pensioner  subsequent  to  the  separa- 
tion or  that  his  $8,000  mortgage  is  not  justly  chargeable  against  him 
as  his  property,  assuming  that  the  deed  was  delivered  prior  to  the  exe- 
cution of  the  mortgage,  or  that  the  $800  he  received  for  the  Broad 
street  property  has  been  expended.  The  evidence  shows  an  effort  on 
the  part  of  pensioner  to  so  conceal  his  property  us  to  defeat  claimant 
of  her  marital  right.  As  a  claimant  can  not  by  her  voluntary  aliena- 
tion of  her  property,  fraudulently  or  for  a  mere  nominal  considera- 
tion, create  a  title  to  one-half  her  husband's  pension  by  thus  attempt- 
ing to  reduce  her  condition  to  one  of  necessitous  circumstances,  so 
also  a  pensioner  can  not  by  voluntary  gifts  or  fraudulent  convey- 
ances, after  marriage,  so  reduce  his  financial  ability  to  provide  for 
the  support  of  his  wife  in  a  manner  suitable  to  the  station  in  life  in 
which  he  has  placed  her  as  to  defeat  her  claim  for  one-half  his  pen- 
sion upon  the  ground  of  his  financial  inability.  Good  faith  is  re- 
quired by  both  in  all  transactions  affecting  their  marital  rights  under 
said  act. 

Claimant  at  the  date  of  filing  her  application  was  57  years  of  age, 
a  resident  of  Philadelphia,  Pa.,  and  in  receipt  of  an  average  income  of 
$9.53  per  week  from  her  daily  labor  and  an  allowance  paid  her  by 
pensioner  by  order  of  the  court  before  which  she  has  pending  a  suit 
for  divorca  She  is  suffering  from  nervous  strain,  affecting  her  eyes, 
and  requires  medical  treatment,  as  she  is  advised;  that  aside  from 
her  daUy  labor  and  a  small  amount  of  household  furniture,  she  is 
without  other  means  of  support.  She  testified  before  the  special 
examiner  at  Philadelphia,  Pa.,  February  17,  1911,  that  pensioner  in- 
formed her  shortly  before  their  marriage  that  he  OT^ned  three  houses 
in  Millville,  N.  J.,  and  that  they  were  clear  of  all  encumbrance ;  that 
he  received  $25  rent  from  each  house,  or  a  total  of  $75  per  month  for 
the  three  houses,  and  $10  per  week  from  his  pension;  that  he  had 
$9,000  in  railroad  stocks  and  $2,000  in  stock  of  the  Chelsea  National 
Bank,  of  Atlantic  City,  N.  J.;  that  soon  after  their  marriage  pen- 
sioner rented  one  of  his  houses' and  at  her  request  showed  her  the 
lease  and  informed  her  the  same  day  that  she  might  have  to  make 
them  out  herself. 

Pensioner,  after  hearing  claimant's  testimony  read  as  to  his  state- 
ment to  her  regarding  his  property,  did  not  deny  making  the  state- 
ments, but  denied  that  he  owned  the  houses  at  that  time.  If  at  the 
time  of  making  the  statement  to  claimant,  prior  to  their  marriage, 
the  alleged  deed  to  his  sister  had  not  been  delivered,  and  was  not  de- 
livered, if  at  all,  prior  to  September  15,  1909,  j^h^n  it  was  delivered 
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for  record,  then  pensioner's  testimony  that  he  was  not  the  owner  of 
the  houses  at  the  time  of  his  statement  to  claimant  is  not  correct.  A 
deed  takes  effect  from  the  date  of  delivery  to  the  grantee  or  his  or  her 
lawfully  authorized  agent  or  attorney,  and  so  far  as  the  evidence  in 
this  case  discloses,  the  deed  has  never  yet  been  delivered  to  the 
grantee.  She  has  failed  to  testify  in  this  case  and  pensioner  has 
failed  to  give  any  reason  for  not  calling  her  or  procuring  her  testi- 
mony. Neither  the  witnesses  to  the  deed  or  mortgage  nor  the  officer 
who  took  the  acknowledgments  have  testified.  The  inference  to  be 
drawn  from  the  unexplained  absence  of  the  testimony  of  any  of  these 
parties  is,  under  all  rules  of  evidence,  adverse  to  pensioner. 

Pensioner  was  but  65  years  of  age  in  1910,  not  wholly  incapacitated 
for  manual  labor,  in  receipt  of  a  regular  income  of  $115  per  month 
from  his  pension  and  the  rent  from  his  three  houses,  at  the  date  of  his 
separation  from  claimant,  with  $3,000  in  bank,  together  with  certain 
shares  of  stock,  the  value  of  which  does  not  appear. 

In  view  of  all  the  facts  in  the  case  as  disclosed  by  the  evidence,  the 
department  is  of  the  opinion  that  claimant,  on  March  29,  1910,  the 
date  on  which  she  executed  her  application  in  this  claim  and  since,  is 
satisfactorily  shown  to  be  in  necessitous  circumstances  within  the 
meaning  of  the  act  of  March  3,  1899. 

The  bureau  action  appealed  from  is  accordingly  reversed  and  the 
papers  in  the  case  are  herewith  returned  for  further  action. 


patment  of  pension  to  wipe— marriage— new  tork— impedi- 
ment—voii>  able  marriage. 

Elizabeth,  wife  of  Leopold  Sharp?  (insane). 

Appellant's  application  to  have  soldier's  pension  paid  to  her  under  section  4766 
of  the  Revised  Statutes,  he  being  mentally  incompetent  and  confined  in 
the  Buffalo  State  Hospital  in  New  York,  was  rejected  on  the  ground  that 
she  was  not  his  wife.  She  married  pensioner  in  1872  by  a  ceremony,  be- 
lieving that  her  first  husband  was  drowned  in  1867,  less  than  five  years 
after  his  disappearance  and  supposed  death,  he  having  been  alive  until 
1908,  of  which  fact  she  was  not  informed  until  after  filing  her  application. 

Prior  to  the  year  11)01  marriages  as  at  common  law,  per  verba  deprjesenti, 
without  an  agreement  In  writing  executed  in  presence  of  witnesses,  were 
valid  in  the  State  of  New  York,  the  laws  of  which  State  also  provide  that 
the  marriage  of  a  person  during  the  lifetime  of  a  husband  or  wife  who 
had  absented  him  or  her  self  for  the  space  of  five  consecutive  years  without 
being  known  to  such  person  to  have  been  living  during  that  time,  shall  be 
void  only  from  the  time  that  its  nullity  shall  be  pronounced  by  a  court  of 
competent  Jurisdiction. 

Held:  That  the  facts  In  this  case  are  suflSclent  to  warrant  the  presumption  of 
a  common-law  marriage  between  appellant  and  pensioner  subsequent  to  the 
expiration  of  the  five  years  from  tbe  time  said  first  husband  absented  him- 
self, and  prior  to  1901,  and  said  marriage  not  having  been  pronounced  void 
during  said  first  husband's  life,  nor  since,  such  marriage  was,  by  reas 
of  said  statute,  valid. 
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Assistant  Secretary  Canni  A,  Thompson  to  the  Commissioner  of 
Pensions,  May  31, 1911. 

Leopold  Sharpp  served  in  Company  C,  Tenth  New  York  Volunteer 
Cavalry,  civil  war,  and  is  now  a  pensioner  under  the  general  law  at 
$72  per  month  on  account  of  disability  from  rheumatism  and  result- 
ing disease  of  heart  with  resulting  right  hemiplegia  and  disease  of 
the  respiratory  organs.  The  appellant,  Elizabeth  Sharpp,  as  alleged 
wife  of  the  soldier,  filed  an  application  under  section  4766,  Revised 
Statutes  of  the  United  States,  as  amended  by  the  act  of  August  8, 
1882,  alleging  that  soldier  is  mentally  incompetent,  and  is  confined 
in  the  Buffalo  State  Hospital,  Buffalo,  N.  Y. ;  that  she  as  his  wife 
is  entitled  under  said  section  as  amended  to  have  his  pension  paid  to 
her. 

Her  application  was  rejected  December  22,  1910,  on  the  ground 
that  appellant  is  not  the  wife  of  the  soldier.  On  appeal  said  action 
was  affirmed  in  decision  of  the  department  under  date  of  January 
31, 1911.    A  motion  for  reconsideration  was  filed  March  4,  1911. 

Section  4766,  Revised  Statutes  of  the  United  States,  as  amended  by 
the  act  of  August  8, 1882,  reads  as  follows : 

Hereafter  no  i)ension  shall  be  paid  to  any  person  other  than  the  pensioner 
entitled  thereto  nor  otherwise  than  according  to  the  provisions  of  this  title. 
♦  ♦  ♦  Provided,  That  in  case  of  an  insane  invalid  pensioner  having  no 
guardian,  but  having  a  wife  or  children  dependent  upon  him  (the  wife  being 
a  woman  of  good  character)  the  Commissioner  of  Pensions  is  hereby  authorized, 
in  his  discretion,  to  cause  the  pension  to  be  paid  the  wife  upon  her  proper 
voucher.     *     ♦     ♦ 

Appellant  and  soldier  were  married  by  ceremony  July  3,  1872,  in 
Buffalo,  N.  Y.,  where  they  have  since  resided.  By  affidavit  filed 
December  7,  1910,  she  testified  as  follows : 

That  she  is  the  claimant  iu  this  claim  and  in  the  claim  to  have  the  soldier's 
pension  paid  to  her  as  wife  of  soldier,  his  being  incompetent  to  care  for  and 
use  his  pension,  his  being  helpless  and  confined  in  Buffalo  State  Hospital, 
Buffalo,  N.  Y.  Would  state  that  she  first  married  one  Jacob  Graff  April  13, 
1863,  and  they  lived  together  for  about  four  years  (the  date  she  can  not  now 
remember),  and  they  had  one  child  about  1^  years  old  when  said  Grap  disap- 
peared, and  one  child  born  about  three  months  afterwards,  February  7,  186S, 
As  at  the  time  he  disappeared  they  were  running  a  canal  boat  between  Buffalo 
and  Albany,  N.  Y.,  and  when  they  were  at  Troy,  N.  Y.,  one  morning  he  left  the 
boat  to  go  to  a  store  after  some  groceries  and  never  returned  to  boat ;  as  they  had 
had  no  words,  she  always  believed  he  was  drowned.  After  two  or  three  days 
she  turned  the  boat  over  to  the  company  and  returned  to  Buffalo,  N.  Y.,  and 
believing  said  Grap  dead,  she  married  one  Andrew  Wurstner,  and  they  lived 
together  as  man  and  wife  until  his  death,  August  12,  1871.  She  had  two  chil- 
dren by  said  marriage,  one  still  living  and  residing  in  city  of  Buffalo,  N.  Y. 
That  after  said  Wurstner's  death  she  did  not  remarry  until  she  married  the 
soldier,  Leopold  Sharpp,  July  3,  1872,  and  they  have  lived  together  as  man  and 
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wife  from  that  date.  About  15th  of  February  this  year  said  Sharpp  became  so 
helpless  that  this  affiant  could  not  care  for  him,  and  she  had  him  taken  to 
Gaieral  Hospital,  this  city,  and  from  there  he  was  taken  to  the  Buffalo  State 
Hospital,  this  city,  where  he  is  still  confined.  That  her  first  husband,  Jacob 
Grap,  served  under  the  name  of  John  Jacob  Graff  in  Oo.  H,  1st  N.  Y.  L.  Arty., 
from  October  21,  1861,  to  June  19,  1865.  That  her  second  husband,  Andrew 
Wurstner,  never  served  in  Army  or  Navy  of  the  United  States. 

By  affidavit  filed  December  7,  1910,  appellant's  sister,  Minnie  E. 
Hagen,  who  resides  in  Buffalo,  N.  Y.,  testified  that  appellant  and 
Graff  lived  together  for  about  four  years,  when  he  was  "drowned  or 
disappeared  from  a  canal  boat  at  Troy,  N.  Y.,  on  which  they  lived  at 
the  time;"  never  was  heard  from  afterwards;  it  was  supposed  by 
everyone  at  the  time  that  he  must  have  been  drowned.  Appellant 
left  the  boat  after  a  few  days  and  went  to  Buffalo,  and  believing 
Graff  was  dead  married  Andrew  Wurstner. 

It  also  appears  that  appellant's  first  husband,  John  Jacob  Graff, 
was  not  drowned  in  1867,  as  supposed,  but  lived  until  February  23, 
1908,  when  he  died  in  the  State  Soldier's  Home  at  Bath,  N.  Y.,  being 
at  that  time  an  invalid  pensioner,  certificate  No.  913246 ;  that  soldier 
was  committed  to  the  Buffalo  State  Hospital  as  insane,  where  he  is 
now  an  inmate;  and  that  no  guardian  or  committee  has  been 
appointed  for  him. 

On  appeal  it  was  contended  in  substance  that  the  evidence  is  suffi- 
cient to  show  a  marriage  of  appellant  with  soldier  subsequent  to'the 
time  when  the  law  would  have  presumed  Graff  to  be  dead.  It  is 
understood  that  it  is  meant  that  the  facts  raise  a  presumption  of 
Graff's  death  after  the  lapse  of  seven  years  from  the  time  he  disap- 
peared in  1867. 

The  evidence  does  not  establish  facts  that  raise  a  presumption  of 
Graff's  death,  as  it  appears  that  he  lived  until  February  23,  1908,  on 
which  date  his  death  is  shown  to  have  occurred  at  Bath,  N.  Y.  A 
presumption  of  one's  death  is  not  raised  by  evidence  which  establishes 
that  he  is  alive,  and  it  was  so  held  in  the  decision  of  the  department 
on  appeal.  It  was  also  held  that  the  evidence  is  insufficient  to  show 
a  marriage  of  appellant  with  soldier  subsequent  to  Graff's  death  in 
1908,  as  a  conmion-law  marriage  entered  into  in  New  York  since 
chapter  339,  laws  of  1901  of  said  State,  became  operative  must  be 
shown  by  agreement  in  writing  executed  by  the  parties  in  the  pres- 
ence of  witnesses,  as  said  act  provides.  Such  evidence  of  a  common- 
law  marriage  or  evidence  of  a  ceremonial  marriage  of  appellant  with 
soldier  since  the  death  of  Graff  has  not  been  filed. 

It  was  further  held  in  the  decision  of  the  department  that  the  cere- 
monial marriage  of  appellant  with  soldier  of  July  3,  1872,  was  not 
legal  under  the  Revised  Statutes  of  New  York  (sec.  6,  chap.  8,  art.  1, 
vol.  3,  p.  2332) ,  for  the  reason  that  it  was  entered  into  a  few  months 
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less  than  five  years  from  the  time  Graff  deserted  her,  and  therefore 
does  not  comply  with  its  provisions.    The  cited  statute  is  as  follows : 

If  any  person  whose  husband  or  wife  shall  have  absented  himself  or  herself 
for  the  space  of  five  consecutive  years,  without  being  known  to  such  person  to 
be  living  during  that  time,  shall  marry  during  the  lifetime  of  such  abseat  hus- 
band or  wife,  the  marriage  shall  be  void  only  from  the  time  that  its  nullity 
shall  be  pronounced  by  a  court  of  competent  authority. 

In  this  motion  it  is  submitted  in  effect  that  said  statute  contem- 
plates any  legal  marriage — ^a  common-law  as  well  as  a  ceremonial 
marriage — and  that  if  soldier  and  appellant  entered  into  a  common- 
law  marriage  (as  is  contended  they  did),  after  lapse  of  the  requisite 
period  of  five  years  for  a  marriage  to  be  legal  when  entered  into 
while  one  of  the  contracting  parties  has  a  living  spouse,  other  require- 
ments of  the  statute  being  complied  with,  such  common-law  marriage 
of  appellant  with  soldier  was  a  legal  marriage,  although  Graff  was 
then  living. 

There  is  no  error  in  the  decision  of  the  department  in  holding  that 
the  ceremonial  marriage  of  soldier  with  appellant  was  invalid  for 
the  reason  stated,  viz,  that  it  was  entered  into  before  Graff  had 
absented  himself  from  appellant  for  five  years.  However,  it  is 
thought  that  the  statute  may  well  contemplate  a  common-law  as  well 
as  a  ceremonial  marriage,  for  the  reason  that  it  contemplates  all 
legal  marriages,  and  as  a  common-law  marriage  is  a  legal  marriage 
in  New  York,  and  the  cited  statute  makes  no  provision  as  to  how  a 
marriage  shall  be  contracted  in  order  to  be  a  legal  marriage  within 
its  meaning,  it  logically  follows  that  any  marriage  would  be  a  legal 
marriage  under  its  provisions  which  would  meet  the  requirements  of 
other  laws  of  the  State  as  to  any  matter  of  form  in  contracting  it. 

AppeUant  and  soldier  could  have  entered  into  a  common-law  mar- 
riage after  the  lapse  of  five  consecutive  years  from  the  disappearance 
of  Graff,  under  the  cited  statute,  the  requirements  of  said  statute 
being  met  in  other  particulars.  With  reference  to  this  statute  the 
court  of  appeals  of  New  York  in  the  case  of  Gall  v.  Gall  (114  N.  Y., 
109),  said: 

But,  as  Jerman's  first  wife  was,  in  fact,  alive  at  the  time  he  married  the 
plaintiff,  the  question  of  fact  still  remained  whether  he  acted  in  good  faith  in 
contracting  a  second  marriage.  The  statute  quoted  seems  to  be  based  upon  the 
probability  that  the  absentee  is  dead,  and  is  apparently  designed  to  protect  the 
person  who,  in  good  faith,  acts  upon  the  statute  from  evil  results  if  the  absentee 
Is  actually  living.    ♦     ♦     * 

A  statute  with  such  possibilities  should  be  construed  to  promote  good  order, 
and  the  person  availing  himself  of  its  privilege  should  be  required  to  act  in 
perfect  good  faith.  (Jones  v,  Zoller,  32  Hur^,  280,  282;  Cropsey  v.  McKinney, 
30  Barb.,  47;  McCartee  v.  Camel,  1  Barb.  Ch.,  455,  4G4.)  He  decides  the  ques- 
tion as  to  his  right  to  marry  for  himself  without  application  to  any  court  of 
public  authority.  The  whole  responsibility  rests  upon  him.  He  can  not  shut 
his  eyes  and  ears  and  justify  a  second  marriage  because  for  five  years  he  did 
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not  hear  of  his  wife.  Did  he  try  to  hear  of  her?  Did  he  honestly  believe  she 
was  dead?  Did  he  make  inquiry?  Were  the  circumstances  such  that  a  reason- 
able man,  honestly  desiring  to  learn  the  truth,  would  have  made  inquiry?  Was 
he  excused  from  inquiring  by  a  false  report  of  her  death?  Questions  of  this 
character  are  involved  in  the  ultimate  question  of  good  faith,  which  is  necessary 
for  the  jury,  as  it  depends  upon  inferences  to  be  drawn  from  a  great  many 
circumstances. 

The  period  of  five  years  mentioned  in  the  statute  having  elapsed, 
the  other  essential  requirement  for  the  validity  of  any  marriage  under 
the  cited  statute  of  a  person  who  shall  remarry  during  the  lifetime  of 
his  or  her  absent  spouse  not  known  to  such  person  to  be  living  is 
good  faith  on  the  part  of  such  person  in  contracting  such  marriage. 
What  constitutes  good  faith  within  the  meaning  of  the  statute  is 
clearly  stated  in  the  case  of  Gall  v.  Gall,  supra.  If  the  appellant  met 
the  requirements  of  the  statute  in  the  matter  of  good  faith  on  her  part 
in  contracting  a  common-law  marriage  with  the  soldier  after  the  lapse 
of  the  requisite  five  years  from  the  disappearance  of  Graff  and  if  the 
evidence  shows  such  marriage  of  appellant  wnth  soldier,  it  must  be 
held  to  have  been  a  legal  marriage  under  the  provisions  of  the  cited 
statute. 

Appellant  and  soldier  have  lived  together  as  husband  and  wife  for 
over  thirty-five  years,  publicly  acknowledged  such  relation ;  they  have 
been  known  and  considered  as  man  and  wife  by  relatives,  friends,  and 
acquaintances  during  said  period. 

The  intermarriage  of  persons  competent  to  marry  will  be  presumed' 
from  evidence  showing  their  cohabitation  as  husband  and  wife  and 
their  public  acknowledgment  of  such  relation,  in  the  absence  of  law 
requiring  other  evidence  of  their  marriage.  Therefore,  a  marriage 
between  appellant  and  soldier  may  be  presumed  under  the  cited 
statute  after  the  lapse  of  the  requisite  five  years  of  the  absentee 
(appellant's  first  husband) ,  unless  on  her  part  there  was  want  of  such 
good  faith  in  contracting  a  marriage  after  Graff's  absence  of  five 
years  as  to  preclude  her  from  meeting  the  other  requirements  of  the 
statute. 

Undoubtedly  it  is  essential  to  good  faith  in  acting  on  the  statute 
where  a  husband  and  wife  shall  separate,  each  knowing  the  other  to 
be  then  living,  that  the  one  so  acting  must  remain  single  until  the 
lapse  of  the  five  years,  and  during  that  period  make  such  faithful 
effort  to  learn  by  inquiry  and  other  methods  whether  his  or  her 
absent  spouse  is  living  as  would  convince  the  one  so  acting  that  the 
absent  spouse  is  dead,  else  said  spouse  would  be  heard  of. 

Appellant  married  Wurstner  within  a  year  after  the  disappearance 
of  Graff;  on  his  death  she  married  the  soldier — all  within  five  years. 
Assuming  that  appellant's  testimony  is  true,  then  it  shows  she  was 
convinced  that  Graff  was  dead,  not  that  he  was  living  apart  from 
her,  and  her  conduct  appears  to  have  been  consonant,ji^iJ}\jyS^lbQ9ffle 
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viction.  Can  it  be  considered  then  that  she  acted  in  bad  faith  by 
marrying  within  a  year  after  Graff's  disappearance,  situated  as  she 
was,  and  under  the  firm  belief  of  Graff's  death,  when,  where,  and  how 
it  occurred  ?  True,  she  was  most  grossly  deceived,  but  that  fact  does 
not  show  want  of  her  good  faith  to  learn  of  his  whereabouts.  The 
greater  her  deception  the  greater  her  conviction.  Every  day  of  her 
life  made  it  stronger,  corroborated  it.  Under  such  conditions  why 
should  she  search  and  make  inquiry?  What  hope  had  she  to  hear 
from  or  of  Graff?  Hence,  because  she  remarried  believing  she  was 
a  widow,  is  it  to  be  presumed  from  that  fact  that  her  whole  subse- 
quent life  evidences  her  want  of  conviction  of  Graff's  death  when  he 
disappeared  ?  It  is  not  thought  that  the  provisions  of  the  statute  re- 
quire anything  more  of  a  person  than  would  be  consonant  with  his 
just  and  laudable  regard  for  his  marital  relation ;  and,  therefore,  if 
he  remarried  within  the  specified  five  years,  that  fact  per  se  would 
not  be  uncontrovertible  evidence  of  his  want  of  good  faith  which  the 
statute  contemplates  in  order  that  he  may  lawfully  marry  under  its 
l)rovisions  after  the  requisite  five  years  have  elapsed.  Remarriage 
within  the  period  of  five  years  is  a  most  important  fact  evidencing 
bad  faith;  it  may,  however,  under  conditions  shown  by  appellant's 
testimony,  be  perfectly  consonant  with  that  good  faith  which  the 
statute  contemplates  to  legalize  a  marriage  entered  into  after  the 
lapse  of  the  five-year  period.  For  the  foregoing  reasons  it  is  not 
thought  that  either  of  appellant's  ceremonial  marriages  with  Wurst- 
ner  or  the  soldier  is  evidence  of  such  bad  faith  on  her  part  as  would 
show  her  want  of  capacity  to  contract  a  valid  marriage  under  the 
statute  when  the  requisite  five  years  from  the  disappearance  of  Graff 
had  elapsed.  So  far  as  she  knew,  she  was  a  widow  when  she  con- 
tracted said  marriages. 

Considering,  then,  that  appellant's  evidence  prima  facie  shows  such 
good  faith  on  her  part  as  would  meet  the  requirements  of  the  statute 
and  enable  her  to  lawfully  remarry  by  its  provisions  after  the  lapse  of 
five  years  from  the  time  of  Graff's  disappearance,  the  question  arises 
whether  a  marriage  between  her  and  soldier  can  be  presumed  from 
their  public  cohabitation  and  reputation  as  man  and  wife  at  any  time 
after  the  lapse  of  the  said  five  years.  In  New  York  and  also  in  other 
States,  when  parties  have  not  come  together  for  mere  purpose  of 
sexual  intercourse,  but  with  marital  intent,  though  their  relations 
were  unlawful  in  their  origin  from  one  of  them  having  a  living,  un- 
divorced  spouse,  evidence  of  their  cohabitation  and  reputation  as  man 
and  wife  in  the  community  in  which  they  live  is  sufficient  to  raise  a 
presumption  of  a  valid  marriage  between  them  from  the  time  of  tho 
removal  of  the  impediment  to  their  becoming  husband  and  wife. 
(See  Fordham  v.  Gouverneur  Villiage,  39  N.  Y.,  Supp.,  396,  and  cases 
there  cited.)  ^  t 
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The  cited  statute  removes  an  impediment  to  the  legal  marriage  of 
persons  who  have  met  its  requirements,  which  impediment,  by  other 
laws  of  the  State,  would  be  a  bar  to  their  marriage.  It  follows  that, 
in  appellant's  case,  although  he,  Graff,  lived  for  over  thirty-five  yeai-s 
subsequent  to  her  cermonial  marriage  with  the  soldier,  and  that  her 
marriage  to  Graff  was  an  impediment  to  her  lawfully  marrying  the 
soldier  at  the  time  of  their  ceremonial  marriage,  it  ceased  to  be  an 
impediment,  per  force  of  the  statute,  to  her  marriage  with  the  sol- 
dier after  the  lapse  of  the  requisite  five  years,  she  having  met  the 
other  requirements  of  the  statute ;  and,  hence,  public  cohabitation  and 
reputation  of  appellant  and  soldier  as  husband  and  wife  continuously 
from  the  time  of  their  ceremonial  marriage  would  raise  a  presump- 
tion of  a  legal  marriage  between  them  under  the  cited  statute  after 
the  lapse  of  the  requisite  five  years  from  the  disappearance  of  Graff, 
the  same  as  their  cohabitation  and  reputation  would  raise  a  presump- 
tion of  a  marriage  between  them  independent  of  the  statute  had 
Graff  died  at  any  time  prior  to  1901. 

It  is  with  some  hesitancy  that  the  department  has  reached  the  con- 
clusion upon  appellant's  statement  of  facts  that  she  is  the  legal  wife 
of  the  soldier.  It  is  not  desired  to  be  understood  from  what  has 
been  said  in  support  of  a  construction  of  the  statute  which  would 
validate  appellant's  marriage  at  common  law  with  the  soldier  that  the 
department  has  been  Constrained  to  ignore  its  specific  mandate  that 
a  marriage  within  its  provisions  must  have  been  contracted  at  the 
time  which  it  specifies.  It  is  believed  that  its  mandate  has  been  ob- 
served and  the  conclusion  of  the  department  is  based  upon  that  fact. 
It  is  also  thought  that  presumptions  which  are  invoked  to  sustain 
marriages  contracted  in  good  faith,  though  the  relations  of  the 
parties  at  the  beginning  were  unknowingly  unlawful,  can  be  invoked 
with  as  much  reason  to  show  that  a  marriage  of  such  parties  meets 
the  requirements  of  the  cited  statute  as  they  can  be  invoked  for  show- 
ing a  marriage  between  them  should  they  become  competent  to  marry 
independent  of  the  provisions  of  the  cited  statute,  especially  as  said 
statute  is  designed  to  validate  intended  marital  relations  which  but 
for  its  provisions  would  remain  unlawful.  If  such  presumptions 
are  not  thus  invoked  the  statute  can  not  be  given  the  full  effect  of  its 
intended  purpose. 

No  New  York  decision  has  been  found  that  is  in  point.  In  the 
syllabus  to  the  decision  of  the  supreme  court  of  New  York  in  Ford- 
ham  V.  Gouverneur  Villiage,  supra,  it  is  stated  it  was  held  that  "  the 
evidence  was  sufficient  to  show  a  marriage  between  the  parties 
(plaintiff  and  his  deceased  wife)  after  the  lapse  of  the  five  years 
specified  in  the  Revised  Statute.  *  *  *  "  g^t  the  text  of  the 
decision  is  not  to  that  effect,  the  court  holding  that  the  maiTiage  of 
the  parties  was  shown  subsequent  to  the  time  when  the  death  of 
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Grant  (first  husband  of  the  deceased  wife)  was  presumed,  i.  e., 
seven  years  after  Grant's  disappearance.  The  court  said  in  closing 
its  decision: 

Marriage  Is  largely  a  question  of  intent,  and  wbile  intention  alone  is  not 
sufficient  to  establish  the  relation,  yet  where  there  is  Intent,  combined  with  an 
actual  living  together  as  husband  and  wife  and  holding  each  other  out  to  tbe 
world  as  such,  it  is  sufficient  to  constitute  a  valid  marriage  in  the  absence  of 
any  legal  bar.  Tbe  origin  of  tbe  relation  between  the  plaintiff  and  his  ajiesed 
wife  in  this  case  was  not  what  is  connnonly  called  meretricious.  They  did  not 
come  together  for  the  mere  purjxjse  of  sexual  intercourse,  with  no  intention  of 
incurring  or  assuming  any  of  the  obligations  or  rosi)onslbilitles  of  the  marriage 
relation.  They  were  united  by  an  oi)en  public  ceremony  of  marriage,  followed 
by  openly  living  together  for  years  professedly  as  husband  and  wife;  and  there 
being  a  presumption  of  law  after  the  lapse  of  seven  years  that"  Grant  was  dead, 
I  think,  within  the  cases  that  I  have  referred  to  and  those  cited  therein,  that 
a  jury  would  have  a  right  to  find  a  marriage  between  the  parties  after  the 
lapse  of  the  period  sufficient  to  raise  the  presumption  of  Grant's  death. 

In  the  cited  case,  and  appellant's  case,  there  is  this  essential  differ- 
ence of  fact.  Mrs.  Fordham  married  the  plaintiff  (Fordham)  four 
years  after  the  disappearance  of  Grant,  her  first  husband.  Her  in- 
quiries among  her  relatives  possibly  warrant  the  view  that  she  and 
Grant  had  separated,  which  fact  occasioned  her  inquiries.  While  in 
appellant's  case  she  was  conscious  of  no  separation  from  her  hus- 
band save  by  his  death  when  he  disappeared.  Of  the  fact  of  his 
death  at  that  time  she  was  convinced.  Acting  on  this  conviction  she 
remarried.  Under  these  <;onditions  the  department  feels  justified  in 
concluding  that,  if  such  were  the  facts,  the  statute  was  designed — 
well  designed — to  meet  the  conditions  of  appellant's  case,  and  ena- 
bled her  to  contract  a  legal  marriage  under  conditions  by  which  she 
would  have  been  prevented  from  legally  marrying  by  other  laws  of 
the  State,  and  such  legal  marriage  is  presumed  between  her  and 
the  soldier  from  their  open  and  faithful  acknowledgment  of  the 
existence  of  such  relation  from  the  time  she  was  competent  to  marry 
under  the  statute.  The  syllabus  of  the  cited  case  is  suggestive  of  the 
probable  holding  of  a  New  York  court  in  a  case  where  the  facts  are 
like  these  in  appellant's  case. 

As  has  been  stated  tlie  decision  of  the  department  is  based  solely 
on  the  assumption  that  appellant's  evidence  is  sufficient  to  establish 
the  facts  in  the  case.  The  bureau's  action  was  based  on  such  evidence 
and,  therefore,  its  action  was  reviewed  thereon.  The  matter  of  pay- 
ment of  soldier's  pension  to  this  appellant  is  within  the  discretion 
of  the  Commissioner  of  Pensions ;  should  he  see  fit  to  make  payment 
to  appellant  without  further  investigation  of  facts,  such  action  would  . 
not  be  binding  on  the  bureau  in  adjudicating  any  claim  filed  by  ap- 
pellant as  widow  of  the  soldier  should  she  survive  him.  The  soldier 
has  treated  appellant  us  his  wife,  has  held  her  out  to  the  world  as 
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such  for  many  years,  and  so  far  as  he  is  concerned  she  may  be  dealt 
with  as  his  wife.  (See  Nellie  Hutchins,  vol.  18,  P.  D.,  81,  current 
series,  p.  2,  text.) 

The  department  entertained  the  appeal  not  from  the  view  that, 
conceding  appellant  is  soldier's  wife,  the  matter  of  making  payment 
of  pension  to  her  is  not  wholly  within  the  discretion  of  the  Commis- 
sioner of  Pensions,  but  it  is  entertained  only  to  determine  whether 
the  ^nason  assigned  for  not  making  payment  of  pension  to  her  is 
supported  by  the  evidence.  As  it  is  concluded  on  motion  for  recon- 
sideration that  the  evidence  does  not  support  the  reason  assigned, 
said  motion  is  accordingly  sustained  and  the  decision  of  the  depart- 
ment of  January  31,  1911,  is  overruled.  Such  further  action  may  be 
taken  as  the  Commissioner  of  Pensions  may  see  fit  in  the  matter  of 
making  payment  of  soldier's  pension  to  the  appellant  on  the  view  that 
appellant  is  shown  to  be  the  soldier's  legal  wife  by  the  evidence  now 
on  file,  or  as  he  may  see  fit  to  take  in  such  matter  after  evidence  has 
been  filed  which  is  sufficient  in  his  opinion  to  establish  that  appellant 
is  the  legal  wife  of  the  soldier. 


PBB-ATTORNBYS—NEOIjBCT— ORDER  8M— IiIMITATION. 

John  Mosher  (claimant). 
P.  J.  LocKwooD  &  Co.  (attorneys). 

Appellants  failed  to  call  up  the  case  at  Intervals  of  three  years  or  less  from 
January  15,  1898,  date  of  Order  354  of  the  Commissioner  of  Pensions,  or 
to  formally  request  consideration  of  their  title  to  fee  within  three  years 
from  date  of  allowance  of  the  claim  or  within  three  years  from  date  of 
said  order,  and  therefore  the  action  refusing  to  certify  a  fee  to  them  was 
proper. 

Assistant  Seci^eta/y  Jesse  E.  Wilson  to  the  Commissioner  of  Pensions^ 

September  10,  1910, 

P.  J.  Lockwood  &  Co.,  of  Washington,  D.  C,  on  March  28,  1910, 
entered  an  appeal  from  the  bureau's  action  denying  them  a  fee  on 
the  issue  of  June  18,  1897,  in  the  claim  for  additional  pension  under 
the  general  law  of  John  Mosher,  deceased,  who  served  in  Company  I, 
One  hundred  and  eighty-fifth  New  York  Volunteer  Infantry,  civil 
war. 

The  soldier  was  in  receipt  of  pension  under  the  general  law  when, 
in  his  behalf,  on  September  12,  1888,  P.  J.  Lockwood,  of  Washington, 
D.  C,  filed  a  claim  for  additional  pension  under  the  general  law  on 
account  of  disability  from  varicose  veins  of  right  leg.  Certificate 
issued  June  18,  1897,  to  allow  pension  on  account  of  said  disabilitj'. 
On  said  issue  no  fee  was  paid.    Mr.  Lockwood  filed  evidence  in  the 
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claim,  and  filed  February  18,  1889,  articles  of  agreement  for  a  fee 
of  $25.  Calls  for  status  were  filed  December  17,  1892;  July  7,  18^; 
November  8,  1895;  June  28,  1897;  July  26,  1898;  February  24,  1906; 
and  August  16,  1909.  Mr.  Lockwood  was  not  advised  of  the  allow- 
ance of  the  claim;  appellants  were  not  advised  until  1909.  From 
action  denying  them  a  fee  in  the  premises  this  appeal  is  filed. 

The  soldier  died  August  16,  1903,  and  the  accrued  pension  in  his 
claim  was  paid  to  his  widow,  who  is  a  pensioner  in  her  own  right. 

Order  354  of  the  Commissioner  of  Pensions  reads  as  follows : 

Herejifter  (January  15,  1898)  requests  of  attorneys  for  consideration  of  title 
to  fees  will  not  be  entertained  unless  filed  within  three  years  from  the  date  of 
issue  upon  which  such  fees  are  claimed. 

In  the  case  of  John  Paul  (10  P.  D.,  422,  text)  it  was  said  that  as 
it  was  proposed  to  consider  a  call  for  status  at  intervals  of  three 
years  as  a  sufficient  compliance  with  the  order  to  preserve  an  attor- 
ney's title  to  a  fee  when  he  had  not  been  advised  of  the  allowance  of 
the  claim  in  which  he  was  contending  for  a  fee,  the  order  would 
receive  the  approval  of  this  department.  It  was  held  in  the  cited  case 
that  said  order  was  prospective  only. 

It  is  manifest  that  a  call  for  status  in  a  claim  is  not  directed  to  an 
attorney's  rights  in  the  premises,  and  when  a  claim  has  been  allowed 
would  be  for  information  of  that  fact;  if  given  him  he  would  be  put 
on  notice  to  request  consideration  of  his  title  to  a  fee.  A  call  for 
status  in  a  claim  for  pension  can  not  be  considered  as  a  request  for  a 
fee  which  will  comply  with  Order  354  for  the  obvious  reason  that 
such  is  not  its  import  or  purpose. 

The  purpose  which  the  filing  of  calls  for  status  in  a  claim  after  it 
has  been  allowed,  by  an  attorney  who  has  not  been  notified  of  its 
allowance,  would  serve,  is  the  preservation  of  his  right  to  have  his 
request  for  fee  considered  by  the  bureau  when  he  makes  such  request, 
whether  or  not  he  has  been  advised  as  to  the  status  of  the  claim.  In 
order  to  preserve  such  right  he  must  file  calls  for  status  at  intervals 
of  three  years  from  date  of  allowance  until  he  files  his  formal  re- 
quest for  a  fee,  as,  in  substance,  is  stated  in  the  cited  case.  If,  after 
an  attorney  has  completed  a  claim  or  fulfilled  the  requirements  of  the 
bureau  therein,  either  fact  which  he  must  know,  in  order  to  preserve 
his  rights,  he  must  call  up  the  case  at  intervals  of  three  years,  or  take 
the  chance  of  losing  his  rights  when  not  notified  of  the  allowance  of 
the  claim.  The  attorney  can  not  let  lapse  any  number  of  years  and 
then  demand  that  a  fee  be  paid  him  in  a  claim  in  which  he  may  or 
may  not  have  had  title  to  the  fee,  and  which  fee  the  bureau  has  made 
disposal  of,  unless  he  has  observed  the  rules  of  practice.  One  of  the 
purposes  of  this  rule  is  to  limit  the  right  to  make  such  demand  under 
the  recited  conditions. 
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Mr.  Lockwood  or  the  appellants  were  not  notified  of  the  allowance 
of  the  claim  until  1909.  Subsequent  to  the  promulgation  of  Order 
364  (January  15,  1898)  a  call  for  status  was  filed  on  July  26,  1898, 
within  three  years  from  date  of  said  order;  but  another  call  for 
status  was  not  filed  until  February  24,  1906.  Calls  for  status  were 
not  filed  at  intervals  of  three  years  from  date  of  said  order  until 
appellants  in  1909  were  advised  of  the  allowance  of  the  claim.  Said 
order  has  not  been  complied  with,  and  therefore  action  refusing  to 
certify  a  fee  was  proper  and  is  affirmed. 


ATTORNBTS—RBCOGNinON'— PRIORITY. 

ChakI/ES  a.  Foster  (claimant). 
Henry  A.  Welch  (attorney). 

When,  on  June  1, 1910,  appellant  entered  nn  appeal  in  claimant's  behalf  Messra 
Bommhardt  &  Go.  were  the  recognized  attorneys  in  the  claim,  which 
service,  under  the  practice,  inured  to  the  benefit  of  said  Bonmihardt  &  Co., 
as  did  all  other  material  service  appellant  may  have  rendered,  and  his 
power  of  attorney  never  became  operative;  and  as  he  was  not  entitled  to 
recognition  when  the  decision  of  the  department  was  rendered,  June  24, 
1910,  affirming  the  bureau's  action  rejecting  the  claim,  he  is  not  entitled 
to  recognition  in  proceeding  looking  to  the  reopoiing  of  the  claim. 

Assistant  Secretary  Jesse  E.  Wilson  to  the  Corrmiissioner  of  Pen- 
sions^ November  25^  1910. 

Henry  A.  Welch,  of  Detroit,  Mich.,  on  November  5,  1910,  entered 
an  appeal  from  the  bureau's  action  denying  him  recognition  in  the 
claim  for  pension,  under  the  general  law,  of  Charles  A.  Foster,  who 
served  in  Company  M,  Sixth  United  States  Infantry. 

In  behalf  of  the  soldier,  on  January  9,  1908,  Milo  B.  Stevens  & 
Co.,  of  Detroit,  Mich.,  filed  a  declaration  for  pension  under  the  gen- 
eral law,  in  which  several  causes  of  disability  were  alleged.  The 
claim  was  rejected  June  4,  1908. 

Messrs.  Bommhardt  &  Co.  filed  November  17,  1908,  another  dec- 
laration for  pension  under  the  general  law,  in  soldier's  behalf,  which 
contains  a  power  of  attorney  in  their  favor;  they  filed  evidence  in 
1908,  1909,  and  on  February  14,  1910. 

Appellant  filed  April  16,  1910,  another  declaration  for  pension  in 
the  claim  which  contains  a  power  of  attorney  in  his  favor,  and  filed 
evidence  on  May  9,  1910. 

The  claim  was  again  rejected  May  17,  1910,  and  on  May  24,  1910, 
Messrs.  Bonmihardt  &  Co.  were  advised  of  the  date  and  cause  of  said 
action. 

June  1,  1910,  appellant  entered  an  appeal,  and  on  June  24,  1910, 
said  action  was  affirmed  in  decision  of  this  department.    A  copy  of 
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the  decision  was  mailed  to  appellant  on  June  30,  1910.  He  filed, 
August  19,  1910,  medical  evidence.  A  medical  examination  was 
ordered  September  6,  1910,  and  held  November  2,  1910.  Appellant 
was  not  recognized  in  connection  with  the  ordering  of  a  medical 
examination,  hence  this  appeal. 

In  the  case  of  James  Rose  (10  P.  D.,  357)  the  department  said 
(p.  859,  text) : 

Proceedings  in  a  claim  which  follow  the  affirmation  by  this  department  of 
the  rejection  of  a  claim  for  pension  by  the  bureau  are  to  be  regarded  as  pro- 
ceedings de  novo,  and  in  said  proceedings  the  first  attorney  to  file  a  valid  power 
authorizing  him  to  prosecute  the  claim  for  pension  is  entitled  to  recognition 
unless  the  claimant,  subsequent  to  the  decision  of  the  department  affirming  the 
action  of  the  bureau  rejecting  his  claim  fbr  pension  and  prior  to  the  appear- 
ance of  some  other  attorney  in  the  case,  cooperates  with  the  attorney  of  record 
(in  its  further  prosecution). 

On  the  principle  that  the  attorney  of  record  presumably  has  ren- 
dered material  service,  he  is  accorded  the  privilege  of  recognition, 
tinder  the  recited  conditions,  to  further  prosecute  the  claim  without 
filing  a  new  power  of  attorney.  Attorneys,  other  than  the  attorney 
of  record,  who  have  performed  service  that  inured  to  the  benefit  of 
the  attorney  of  record,  or  have  not  performed  any  service,  have  an 
inchoate  right  to  recognition  only,  which  necessarily  ceases  when  the 
claim  "  is  at  an  end  "  (Rose  case,  supra) ;  and  for  any  of  them  to 
institute  proceedings  de  novo,  he  must  file  a  power  of  attorney  for 
that  purpose,  if  he  is  to  be  recognized  as  attorney  in  said  proceedings 
which  revive  the  claim;  otherwise  his  former  power  of  attorney 
would  become  operative  when  the  department  affirmed  the  bureau's 
adverse  action,  and  there  would  be  the  incongruous  practice  of 
according  recognition  to  the  attorney  of  record,  if  the  claimant  co- 
operates with  him  in  the  further  prosecution  of  the  claim,  at  a  time 
when  another  person's  power  of  attorney  is  operative. 

The  appellant  never  acquired  the  attorneyship  in  the  claim  because 
of  the  prior  rights  of  Messrs.  Bommhardt  &  Co.,  the  attorneys  of 
record ;  as  noted,  they  filed  evidence  on  February  14,  1910,  and  hence 
were  entitled  to  recognition  when  the  claim  was  rejected  May  17, 
1910,  of  which  action  they  were  advised  May  24,  1910,  from  which 
later  date  they  were  entitled  to  90  days  to  file  for  reconsideration  in 
the  bureau  or  enter  an  appeal  to  this  department.  Before  the  expira- 
tion of  the  90  days,  viz,  on  June  1,  1910,  appellant  entered  an  appeal, 
which  service,  under  the  practice,  inured  to  the  benefit  of  Messrs. 
Bommhardt  &  Co.,  as  did  all  other  material  service  he  may  have 
rendered.  Under  the  recited  conditions  the  power  of  attorney  in 
favor  of  the  appellant  never  became  operative.  As  he  was  not 
entitled  to  recognition  when  the  decision  of  the  department  was 
rendered  June  24,  1910,  affirming  the  bureau's  action  in  rejecting  the 
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claim,  he  is  not  entitled  to  recognition  in  proceedings  looking  to  the 
reopening  of  the  claim,  he  being  without  authority  to  further  prose- 
cute the  claim.    Action  affirmed. 


I>inSION   OF  PENSION— ACT   OF   MARCH  8,    ISea-DESERTION— RB8I* 

dence  in  soldiers'  home-furlouoh. 
Humble  v.  Humble. 

1.  Appellant's  contentions  that  claimant  is  not  his  wife;  that  she  is  the  de- 

serter ;  that  she  is  not  in  necessitous  circumstances,  and  that  he  is  not  an 
inmate  of  the  National  Soldiers'  Home,  are  not  sustained  hy  the  evidence. 

2.  Mere  separation,  however  long  continued,  never  operates  as  a  divorce  of  the 

married  parties. 

3.  Marital  desertion  is  a  continuous  offense,  and  when  once  established  is 

presumed  to  continue  until  its  termination  is  proved  or  the  contrary 
appears. 

4.  Pensioner's  residence  in  a  National  Soldiers'  Home  is  not  terminated  by  his 

absence  on  furlough  within  the  intent  of  the  act  of  March  3,  18d9. 

5.  Residence  In  a  Soldiers'  Home  becomes  immaterial,  so  far  as  It  affects  the 

wife's  right  to  receive  one-half  her  husband's  pension,  when  his  marital 
desertion  under  the  act  of  March  3,  1899,  is  established. 

6.  The  evidence  falls  to  show  that  pensioner  has  ever  offered,  in  good  faith,  to 

resume  marital  relations  with  claimant. 

Assistant  Secretary  Carmi  A,  Thompson  to  the  Commissioner  of 
Pensions^  June  26^  1911. 

Mr.  Henry  Humble,  late  sergeant,  Company  I,  Twentieth  Penn- 
sylvania Cavalry,  and  a  pensioner  at  $24  per  month  under  certificate 
No.  355690,  appealed  May  23,  1911,  from  the  bureau  action  of  April 
25,  1911,  wherein  the  application  of  Emma  Humble,  filed  February 
14,  1911,  for  one-half  his  pension,  was  allowed  upon  the  ground  that 
he  had  deserted  her,  she  being  his  lawful  wife  of  good  moral  char- 
acter and  in  necessitous  circumstances,  and  also  upon  the  ground  that 
he  was  an  inmate  of  the  National  Home  for  Disabled  Volunteer 
Soldiers.     Division  of  pension  to  commence  from  December  4,  1910. 

Pensioner  in  his  appeal  contends  that  he  and  claimant  are  not  now 
husband  and  wife,  as  the  time  he  has  "  been  away  has  left  her  as 
good  as  divorced  "  and  that  he  was  not  21  years  of  age  when  he 
married  her  and  their  marriage  was  therefore  unlawful,  and  that 
they  have  not  lived  together  for  the  last  33  years;  that  in  1892  he 
offered  her  money  which  she  refused,  and  said  she  did  not  want  his 
money  nor  anything  to  do  with  him ;  that  according  to  her  statement 
to  him  she  could  not  have  been  in  the  necessitous  circumstances  she 
now  alleges  as  she  bought  presents  for  others  and  has  money ;  that  he 
has  not  been  an  inmate  of  the  National  Soldiers'  Home  for  the  last 
15  years,  but  is  a  member  on  furlough;  that  if  the  act  of  March  3, 
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1899,  reads  "  if  the  pensioner  has  left  his  wife,"  she  might  have  the 
right  to  make  a  claim,  but  if  it  reads  "  does  leave  his  wife,"  she  has 
no  right  as  they  were  apart  21  years  prior  to  the  act  being  passed. 

Claimant,  in  answer  to  so  much  of  the  appeal  as  alleges  that  she  is 
not  in  necessitous  circumstances,  states  that — 

The  fact  is,  tliat  22  years  ago,  after  he  had  deserted  me  and  left  me  to  shift 
for  myself  and  three  children,  one  of  my  sons  was  killed  on  the  Philadelphia 
Railroad,  and  the  relief  department  of  said  company  paid  me  about  $500;  I 
used  said  money  for  burial  expenses  and  for  medical  services  for  myself; 
•  ♦  ♦  and  that  money  is  gone  long  ago.  I  have  baked  bread  for  my  living 
for  many  years. 

Claimant  and  pensioner  were  ceremonially  married  at  Columbia, 
Pa.,  October  8,  1861,  and  cohabited  as  husband  and  wife  in  said 
State  until  April,  1878,  when  pensioner  left  her  and  their  three  chil- 
dren and  their  matrimonial  domicile,  since  which  time  they  have  not 
cohabited  as  husband  and  wife,  and  he  has  contributed  nothing 
toward  her  support. 

Pensioner  testified  March  10,  1911,  that — 

We  have  been  apart  32  years.  I  could  not  live  with  her  on  account  of  her 
temper,  so  left. 

Pensioner's  son-in-law,  W.  L.  Newcomer,  aged  53  years,  testified 
April  10, 1911,  that— 

For  the  past  30  years  claimant  has  lived  with  him ;  that  during  that  time  she 
has  proved  herself  a  woman  of  temperate  habits  and  peaceful  disposition  and 
has  entirely  upset  the  theory  that  a  mother-in-law  would  create  trouble  in  the 
domestic  circle. 

One  witness  testified  that  she  frequently  visited  claimant  when  she 
was  living  with  her  husband  and  never  saw  any  display  of  ill-temper 
on  her  part  toward  her  husband. 

There  is  no  evidence,  aside  from  the  testimony  of  pensioner,  to 
justify  his  charge  of  ^*  temper  "  or  to  indicate  that  she  was  at  fault 
for  the  separation;  but,  on  the  contrary,  the  evidence  shows  that  he 
was  addicted  to  the  excessive  use  of  intoxicating  liquor  and  was 
guilty  of  cruelty,  negligence,  and  abuse  of  claimant  and  their  chil- 
dren. The  fact  that  pensioner's  desertion  of  his  wife  has  continued 
since  1878,  instead  of  in  anyway  mitigating,  aggravates  the  offense. 
He  can  gain  nothing  by  his  own  wrong.  Mere  separation,  however 
long  continued,  never  operates  as  a  divorce  of  the  married  parties  or 
as  a  dissolution  of  the  marriage  contract.  Marital  desertion  is  a  con- 
tinuous offense  and  violation  of  the  marriage  contract,  and  when 
established  is  presumed  to  continue  until  its  termination  is  proved  or 
the  contrary  appears.  Mann  v.  Mann  (15  P.  D.,  342).  The  first 
proviso  of  the  act  of  March  3, 1899,  provides  that — 

In  case  a  resident  pensioner  of  the  United  States  shall  for  a  period  of  over 
six  mouths  desert  his  lawful  wife,  she  being  a  woman  of  good  moral  character 
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and  in  necessitous  circumstances,  *  *  *  the  Ck)mmlssioner  of  Pensions  is 
liereby  directed,  upon  being  satisfied  by  competent  evidence  of  such  desertion,  to 
cause  one-half  of  the  pension  due  or  to  become  due  said  pensioner  during  the 
continuance  of  such  desertion  to  be  paid  to  the  wife. 

When  this  act  became  a  law  pensioner  was  absent  from  his  wife, 
without  her  fault  or  consent,  and  upon  the  expiration  of  the  six 
months  specified  in  the  act,  claimant's  rights  under  said  first  proviso 
existed,  she  being  of  good  moral  character  and  in  necessitous  circum- 
stances. The  evidence  fully  justified  the  allowance  of  her  present 
claim  not  only  under  said  first  proviso,  but  also  under  the  third  pro- 
viso of  the  act,  upon  the  ground  that  he  was  an  inmate  of  a  national 
soldiers'  home.  His  residence  in  a  national  home  is  not  terminated 
by  his  absence  on  a  furlough.    Baker  v.  Baker  (15  P.  D.,  56.) 

The  question  whether  pensioner  is  an  inmate  or  resident  of  a 
soldiers'  home  becomes  immaterial  so  far  as  it  affects  the  wife's  right 
to  receive  one-half  her  husband's  pension  when  his  marital  desertion 
under  the  act  of  March  3,  1899,  is  established.  As  stated  in  Liven- 
good  V.  Livengood  (13  P.  D.,  134)  : 

The  first  proviso  of  said  act  Is  much  broader  in  its  provisions  than  the  second 
and  third  provisos,  and  grants  one-half  of  the  husband's  pension  to  the  wife  on 
the  ground  that  he  has  deserted  her  for  over  six  months  (subsequent  to  March 
3,  1899),  regardless  of  the  fact  whether  he  is  or  is  not  an  inmate  of  a  State  or 
national  home. 

So,  also,  the  question  of  marital  desertion  on  the  part  of  pensioner 
is  immaterial  in  claims  based  solely  upon  the  second  or  third  provisos 
of  said  act,  as  was  held  in  Medley  v.  Medley  (12  P.  D.,  490)  and 
Hayes  v.  Hayes  (13  P.  D.,  212). 

The  evidence  fails  to  show  that  pensioner  has  ever  offered,  in  good 
faith,  to  resume  marital  relations  with  claimant  since  their  separation 
in  1878,  or  that  she  has  ever  rejected  any  offer  of  his  to  support  her. 


ACCRITED     PENSIOX— ACT     MARCH    2,    1895— PX:N1>IN0     CLAIM— REIM- 

bijrsemext— parties. 

Margaket  a..  Widow  of  John  W.  Day. 

The  proper  party  has  a  right  to  reopen  a  pension  claim  for  the  purpose  of 
creating  an  accrued  pension  fund  from  which  he  may  be  reimbursed,  not- 
withstanding the  fact  that  the  pension  claim  has  been  adjudicated  unfavor- 
ably prior  to  the  applicant's  death. 

Assistant  Secretary  Carrrd  A,  Thompson  to  the  Comndssioner  of 
Pensions^  June  30  ^  1911. 

Roy  R.  Burleigh  filed  a  claim  for  reimbursement  in  the  matter  of 
Margaret  A.,  as  widow  of  John  W.  Day,  formerly  a  private  in 
Company  H,  First  New  Mexico  Volunteer  Cavalry,  on  March  6, 
1911.  seeking  reimbursement  in  the  sum  of  $2,104.75,  for  care,  nurs- t 
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ing,  and  funeral  expenses  of  said  Margaret  A.  Day.  Claim  was 
disallowed  December  9,  1910,  on  the  ground  that  said  Margaret  A. 
Day  was  not  a  pensioner  and  did  not  have  a  claim  for  pension  pend- 
ing at  the  date  of  her  death,  and  an  appeal  was  filed  May  15,  1911. 
It  appears  by  the  papers  in  the  case  that  one  Margaret,  as  widow  of 
the  aforesaid  John  W.  Day,  filed  her  application  under  the  act  of 
April  19,  1908,  the  claim  being  rejected  November  9,  1909,  on  the 
ground  that  the  death  of  the  soldier  had  not  been  shown  and  that 
the  facts  in  the  case  did  not  warrant  the  presumption  that  he  was 
dead.  On  March  11,  1910,  one  Francisca  filed  her  application  under 
the  act  of  April  19,  1908,  alleging  herself  to  be  the  widow  of  the 
said  John  W.  Day,  this  claim  being  rejected  November  9,  1910,  on 
the  ground  that  she  was  not  the  widow  of  the  soldier  in  question,  it 
being  shown  that,  on  the  date  of  her  marriage  to  him,  March  27, 
1877,  he  had  a  living  and  undivorced  wife,  to  whom  he  had  been 
married  January  10,  1865.  It  is  observed  in  this  connection  that 
this  living  wife  was  the  Margaret  A.,  hereinbefore  referred  to. 

During  the  adjudication  of  the  claim  of  Francisca,  it  was  dis- 
covered that  the  soldier  died  April  1,  1878,  and  it  was  held  by  the 
Bureau,  under  date  of  September  29, 1910,  that  the  said  Margaret  A, 
should  be  accepted  as  the  widow  of  the  soldier.  Margaret  A.,  how- 
ever, died  January  1, 1910,  and  therefore  no  further  action  was  taken 
in  the  claim. 

The  appeal  is  based  solely  upon  a  matter  of  law,  the  contention  be- 
ing that  the  present  claimant  has  a  right  to  reopen  the  claim  of 
Margaret  A.  Day  for  the  purpose  of  having  the  same  allowed  and 
that  he  is  entitled  to  reimbursement  from  the  moneys  which  would 
have  been  paid  Margaret  A.,  had  she  lived. 

It  appears  from  your  report  in  this  case  that  the  claim  for  reim- 
bursement has  been  rejected  upon  the  decision  in  the  case  of  Jouett 
alias  Berry  (1146  L.  B.,  476),  but  you  also  refer  to  other  cases  which 
appear  to  hold  contrary  to  the  decision  in  the  Jouett  case,  and  the 
Department  is  requested  to  again  pass  upon  the  law  of  the  matter. 

The  law  involved  is  the  act  of  March  2,  1895,  which  provides  for 
the  payment  of  accrued  pension  in  certain  cases  and  for  reimburse- 
ment in  other  cases.  The  gist  of  the  act,  so  far  as  it  has  to  do  with 
the  present  issue,  is  that  if  there  is  an  accrued  pension  at  the  death 
of  any  pensioner,  or  of  any  person  entitled  to  a  pension  who  has 
an  application  therefor  pending,  whether  the  certificate  has  issued 
prior  to,  or  shall  be  issued  subsequent  to  the  death  of  the  person, 
such  accrued  pension  shall  be  paid  first  to  the  widow,  and,  if  there 
is  no  widow,  to  the  child  or  children  under  the  age  of  16  years. 
The  act  goes  on  to  say : 

And  If  no  widow  or  child  survived  such  pensioner  ♦  ♦  ♦  no  payment 
whatever  of  this  accrued  pension  shall  be  made  or  allowed,  ezc^t  so  much  as 

uiymzeu  uy  x^jv^' v>^pc  iv^ 


DECISIONS  RELATING  TO   PENSIONS.  437 

may  be  necessary  to  reimburse  the  person  who  bore  the  expenses  of  their  last 
sickness  and  burial,  if  they  did  not  leave  sufficient  assets  to  meet  such 
expenses. 

Inasmuch  as  a  right  to  pension  dies  with  the  party  entitled  there- 
to, the  only  question  at  issue  in  the  present  case  is  as  to  whether 
or  not  the  right  to  reopen  the  claim  adjudicated  prior  to  the  death 
of  the  party  vests  in  any  other  person.  This  can  not  be  decided  in 
the  affirmative  unless  there  is  an  express  statute  granting  such  a 
right.     (Ward,  18  P.  D.,  Advance  Sheets,  38.) 

The  act  of  March  2,  1895,  limits  the  right  to  be  paid  the  accrued 
pension  to  the  widow,  or  to  the  child  or  children  under  16  years  of 
age  at  the  date  of  the  soldier's  death.  Under  this  statutory  limita- 
tion, the  Department  has  recognized  without  question  the  right  of 
the  said  widow  or  children  to  reopen  a  soldier's  claim  for  the  pur- 
pose of  establishing  its  validity,  thereby  creating  an  accrued  pension 
fund  which  may  be  paid  to  them.  No  other  right  to  this  accrued 
pension  vests  in  any  other  person,  save  that  the  act  allows,  provided 
there  is  no  widow  or  child,  the  proi)er  party  to  be  reimbursed  for 
the  expenses  of  the  last  sickness  and  burial. 

If  the  widow  or  children  under  this  act  are  permitted  to  take  such 
procedure  looking  to  the  creation  of  a  fund  which  must  certainly  be 
termed  an  accrued  pension  and  which  may  be  paid  to  them,  then, 
there  being  no  difference  whatever  in  the  nature  of  the  claims,  it 
would  appear  only  consistent  to  say  that  such  a  fund  may  be  created 
by  one  who  claims  only  for  reimbursement.  The  right  to  an  accrued 
pulsion  and  to  reimbursement  are  so  linked  together  in  the  language 
of  the  act  that  there  is  no  other  possible  logical  deduction. 

If  this  Margaret  A.  were  living,  there  is  no  doubt  she  could 
apply  to  have  her  husband's  claim  reopened,  if  he  had  one,  even 
though  it  had  been  rejected,  for  it  has  been  universally  held  for  a 
long  period  of  time  that  such  a  claim  is  pending  notwithstanding  the 
fact  that  it  has  been  rejected.  (Heinrich's  10  P.  D.,  321.)  If  she 
were  successful  in  reopening  the  claim,  an  accrued  pension  fund 
would  necessarily  result,  and  she  would  be  entitled  to  it 

So^  in  like  manner,  has  this  present  claimant  for  reimburs^nent  a 
lawful  right  under  the  statute  to  have  the  claim  of  Margaret  A. 
re(^)ened,  wDid,  if  successful,  the  fund  thereby  created  will  be  liable 
for  reimbursement,  if  the  facts  warrant  it. 

The  Department  concludes,  after  most  careful  consideration,  that, 
so  far  as  the  Jouett  case  contains  evidence  to  the  contrary,  it  is  a 
wrong  construction  of  the  act  of  March  2, 1895. 

The  Department  will  not  go  into  the  merits  of  the  present  claim, 
but  it  holds  that  a  claimant  for  reimbursement  has  the  right  to  re- 
open a  claim  of  the  party  by  reason  of  whom  he  seeks  reimbursement, 
even  though  said  claim  has  been  disallowed  prior  to  the  death  of  su 
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By  reason  of  the  foregoing,  your  action  in  this  case  can  not  be 
sustained  and  it  is  reversed,  with  instructions  that  it  be  reopened 
and  read judica ted  in  accordance  with  the  views  herein  expressed. 

So  far  as  the  Jouett  decision  is  in  conflict  with  this  present  one, 
it  is  hereby  expressly  overruled. 


MARRIAOE— ARKANSAS— IjEQITIMACT. 

Minor  of  Calvin  J.  Flowers. 

The  soldier  and  the  mother  of  the  minor  were  married  by  license  and  ceremony 
in  1893,  and  lived  together  continuously  until  the  death  of  the  soldier  in 
1896.  He  had  previously,  in  1886,  married  another  woman,  who  had  been 
married  four  times  before,  and  who  deserted  him  about  1889.  She  was 
last  heard  from  in  1890,  and  was  then  slclc  and  In  destitute  circumstances. 
There  Is  some  hearsay  testimony  to  the  effect  that  she  died  prior  to  the 
soldier's  last  marriage. 

Heldj  That  the  evidence  (being  the  best  obtainable)  may  be  accepted  as  suffi- 
cient to  establish  a  valid  marriage  between  the  soldier  and  the  mother  of 
the  minor. 

Assvitant  Secretary  Carmi  A.  Thompson^  to  the  Commissioner  of 
Pensions^  July  31,  1911. 

On  February  19,  1902,  J.  S.  Wilson,  as  guardian  of  James  R. 
Flowers,  filed  on  behalf  of  the  latter  a  claim  for  pension  under  the 
act  of  June  27,  1890,  as  minor  child  of  Calvin  J.  Flowers,  deceased, 
who  served  in  the  late  Civil  War  as  a  private  in  Company  I,  Twelfth 
Missouri  Cavalry.  Said  claim  was  rejected  April  7,  1911,  after  a 
special  examination,  on  the  ground  that  the  best  obtainable  evidence 
failed  to  show  the  death,  or  divorce,  of  the  former  wife  of  the  sol- 
dier, and  that  the  child  claimed  for  is  his  lawful  child.  From  that 
action  an  appeal  was  taken  May  19, 1911,  by  the  claimant's  attorneys, 
who  contend  that  the  evidence  furnished  by  them  showed  that  the 
soldier  was  never  married  prior  to  his  marriage  to  the  mother  of  the 
minor,  James  R.  Flowers;  that  if  evidence  of  a  prior  marriage  was 
obtained  by  special  examination  due  diligence  on  the  part  of  the 
special  examiner  should  have  shown  whether  the  former  wife  is  living 
or  dead ;  and  that  in  the  absence  of  positive  evidence  on  that  point 
the  dissolution  of  the  former  marriage  by  death  or  divorce  should  be 
presumed. 

It  is  satisfactorily  shown  that  the  soldier  was  married  by  a  min- 
ister of  the  gospel,  on  November  22,  1893,  to  Malinda  T.  Wilson, 
the  mother  of  the  minor  for  whom  pension  is  now  claimed.  This 
.marriage  occurred  in  the  Indian  Territory,  and  the  parties  lived 
together  until  the  death  of  the  soldier  in  Pope  County,  Ark.,  in 
August,  1896.    The  minor  was  born  July  1,  1895.    His  mother  died 
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The  minor's  guardian,  J.  S.  Wilson,  testified  in  an  affidavit  filed 
July  3,  1907,  that  he  heard  the  soldier  say,  at  the  time  of  his  mar- 
riage to  Malinda  T.  Wilson,  that  it  was  the  first  time  he  had  ever 
been  married;  and,  in  his  deposition  before  a  special  examiner,  on 
'March  5,  1910,  he  declared  that  to  the  best  of  his  knowledge  and 
belief  the  soldier  was  an  "  old  bachelor  "  when  he  married  Malmda. 
who  was  deponent's  sister.  In  this  the  witness  appears  to  have  tes- 
tified falsely,  as  it  is  shown  that  he  well  knew  of  the  existence  of  two 
daughters  of  the  soldier  by  a  former  marriage. 

According  to  the  best  evidence  obtainable  by  special  examination 
the  soldier  was  first  married  to  one  Mary  Newkirk,  by  whom  he  had 
two  children.  Mary  Newkirk  died  while  her  children  were  small, 
and  on  December  4,  1886,  he  married  a  Mary  A.  Daniels,  who  lived 
with  him  several  years  and  then  left  him.  No  reliable  information 
could  be  obtained  as  to  Mary  Daniels's  subsequent  history  and  there 
is  no  positive  evidence  that  she  died  or  was  divorced  from  the  soldier 
prior  to  his  marriage  to  Malinda  Wilson.  Substantially  all  that  is 
known  in  regard  to  her  is  what  is  told  by  Mrs.  Sarah  S.  Pope  and 
Mrs.  Ruthar  McCormick,  the  soldier's  daughters  by  his  first  wife. 
According  to  their  testimony  she  had  been  married  four  times  before 
her  marriage  to  soldier  and  two  of  her  former  husbands  were  living 
at  the  date  of  the  latter  marriage.  When  she  went  away  it  was  with 
u  son-in-law  (husband  of  a  daughter  by  one  of  her  former  husbands) 
who  was  then  living  in  Texas.  The  soldier  appears  to  have  made  no 
attempt  to  induce  her  to  return.  Mrs.  Pope  says  that  in  October, 
1890,  he  received  a  letter  from  Mary  'Daniels,  who  was  then  living 
in  Dodd  City,  Tex.,  stating  that  she  was  sick  and  asking  him  to  come 
and  see  her,  but  h^  did  not  go  and  witness  never  heard  anything 
more  from  or  about  her.  The  special  examiner  could  find  no  one  in 
or  near  Dodd  City,  Tex.,  who  ever  heard  of  her  or  her  son-in-law. 

Mrs.  McCormick  testifies  that  Mary  Daniels's  youngest  son,  Charlie 
Glover,  told  her,  in  the  fall  of  1887,  that  his  mother  had  died  in  a 
house  of  prostitution,  in  Honey  Grove,  Tex.,  and  that  she  told  her 
father. 

These  witnesses  are  obviously  unreliable  as  to  dates  but  are  said  to 
be  "  truthful  to  the  best  of  their  narrow  understanding."  Mrs.  Pope 
was,  apparently,  the  more  intelligent  of  the  two,  and  the  dates  given 
by  her  accord  more  nearly  with  the  meager  facts  gleaned  from  other 
sources.  According  to  her  recollection  Mary  Daniels  was  last  heard 
from  in  October,  1890,  and  was  then  sick  and  in  destitute  circum- 
stances. This  was  about  three  years  before  the  soldier's  marriage  to  ♦ 
Malinda  Wilson. 

The  latter  marriage  was  formally  celebrated  by  a  minister  of  the 
gospel,  under  a  license  duly  issued  by  the  clerk  of  a  United  States 
court  in  the  Indian  Territory.    A  marriage  so  entered  into  is  ordi- 
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narily  presumed  to  be  valid.  The  presumption,  however,  is  not  con- 
clusive, and  may  not  be  relied  upon  in  an  application  for  pension 
where  it  is  shown  that  there  was  an  apparent  impediment  to  lawful 
marriage.  It  is  incumbent  upon  the  applicant,  in  such  a  case,  to  show 
that  the  impediment  did  not  exist  or  was  removed.  This  does  not 
mean  that  he  must  remove  every  possible  doubt  as  to  the  validity 
of  the  marriage  in  question.  That  would  be  to  require  an  impos- 
sibility. He  should  furnish  the  best  evidence  obtainable.  It  is  then 
for  the  Bureau  of  Pensions,  or  the  department,  to  decide  whether, 
in  view  of  all  the  circumstances,^  such  evidence  is  suflScient  to  estab- 
lish a  valid  marriage  under  the  laws  of  the  State  in  which  it  arose. 
In  the  case  now  uilder  consideration  all  sources  of  evidence  appear 
to  have  been  exhausted.  It  appears  that  the  soldier's  second  wife, 
Mary  Daniels,  was  last  heard  from  in  1890.  She  was  then  sick  and  in 
destitute  circumstances.  There  is  hearsay  testimony  that  she  died  in 
a  house  of  ill  frame  prior  to  the  soldier's  remarriage.  She  had  been 
four  timies  married  before  she  met  the  soldier  and  it  may  be  reason- 
ably doubted  whether  all  of  her  previous  marriages  had  been  legally 
dissolved.  Under  these  circumstances  and  in  view  of  the  impossibil- 
ity of  obtaining  further  material  evidence,  it  is  believed  that  the 
presumption  in  favor  of  the  soldier's  marriage  to  Malinda  should 
prevail  and  that  the  child  of  their  union  should  be  regarded  as  tlie 
lawful  child  of  the  soldier.  The  action  of  the  bureau  is  reversed  and 
the  claim  remanded  for  readjudication  in  accordance  with  this  view. 


SERVICB-HONORABIiE  DISCHAROE-^OINT  RESOIilTTION  OP  JULT"  1, 
190S— MIIilTART  Aa£— RATIFICATION  OF  CONTRACT  OF  KNIjIST- 
MENT. 

Frank  Ferrin  alias  Cyrus  F.  Dunby. 

A  minor  by  continuing  to  serve,  after  he  has  passed  the  minimum  military  age» 
under  a  contract  for  service  entered  into  by  him  when  under  that  age, 
thereby  ratifies  said  contract  and  it  is  valid  ab  initio ;  and,  unless  he  has 
been  honorably  discharged  from  said  contract  for  service  within  the  mean- 
ing of  the  act  of  June  27,  1890,  or  the  joint  resolution  of  July  1,  1902,  as 
amended,  he  is  not  entitled  to  the  benefits  of  said  act 

Assistcmt  Secretary  Carmi  A.  Thompson  to  the  Com/ndaaioner  of 
Pensions,  July  21, 1911. 

Frank  Fterrin  alias  Cyrus  F.  Dunby  served  in  Company  H,  Third 
New  Hampshire  Volunteer  Infantry,  and  Company  C,  Fourth  Massa- 
chusetts Heavy  Artillery,  civil  war.  His  claim  for  pension  under 
the  act  of  June  27,  1890,  filed  February  17,  1910,  was  rejected  Feb- 
ruary 28,  1911,  on  the  ground — 

That  claimant  deserted  from  his  first  contract  of  service  and  has  never  been 
honorably  discharged  therefrom    *    *    *    and  under  his  last  ^ilistment  he 
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receiyed  bounty  other  than  from  the  United  States  In  excess  of  that  to  which 
he  would  have  been  entitled  had  he  faithfully  performed  his  first  contract 
of  swvice.  He  therefore  had  no  title  to  pension  under  the  act  of  June  27, 
1890.    •    •    ♦ 

All  appeal  was  entered  March  20,  1911. 

Appellant's  original  claim  for  pension  under  the  act  of  June  27, 
1890,  filed  February  24, 1903,  was  rejected  May  17, 1908,  on  the  same 
ground  as  is  assigned  for  the  rejection  of  the  claim  from  which  this 
appeal  is  entered. 

From  the  reports  of  the  War  Departm^it  it  appears  that  appellant 
enlisted  in  Company  H,  Third  New  Hampshire  Volunteer  Infantry, 
August  20,  1861,  and  deserted  January  20,  1863.  Enlisted  in  Com- 
pany C,  Fourth  Massachusetts  Volunteer  Heavy  Artillery,  August 
12, 1864,  and  was  honorably  discharged  June  17, 1865. 

Appellamt  stated  to  the  bureau,  under  date  of  March  23,  1903, 
that  had  he  served  faithfully  under  his  enlistment  in  Company  H, 
Third  New  Hampshire  Volunteer  Infantry,  he  would  have  received 
$100  bounty.  That  by  reason  of  his  service  in  Company  C,  Fourth 
Massachusetts  Volunteer  Heavy  Artillery,  which  was  his  last  service 
in  the  civil  war,  he  received  $200  bounty  other  than  from  the  United 
States.  As  it  appears  that  under  his  last  contract  for  service  in  the 
civil  war  he  received  bounty  other  than  from  the  United  States  in 
excess  of  what  he  would  have  received  by  sendng  faithfully  under 
his  first  contract  for  service,  his  honorable  discharge  from  his  last 
contract  for  service  does  not  operate  to  honorably  discharge  him 
from  his  first  or  prior  contract  of  service  in  the  administration  of  the 
pension  laws,  by  virtue  of  the  provisions  of  the  joint  resolution  of 
July  1,  1902,  as  amended. 

The  appellant  submits  that  he  was  under  the  age  of  18  years,  in 
fact  was  under  the  age  of  16  years,  when  he  enlisted,  August  20, 
1861,  in  Company  H,  Third  New  Hampshire  Volunteer  Infantry; 
that  said  ^istment  was  voidable;  that  he  repudiated  said  contract 
of  enlistment  when  he  deserted  from  said  organization,  and  having 
subsequently  reenlisted  and  served  for  more  than  90  days  in  the 
civil  war  and  having  been  honorably  discharged  from  said  service  in 
Company  C,  Fourth  Massachusetts  Volunteer  Heavy  Artillery,  from 
August  12,  1864,  to  June  17,  1865,  his  failure  to  complete  his  first 
contract  for  service  is  no  bar  to  his  receiving  pension  under  the  act 
of  June  27, 1890.  In  this  connection  is  cited  the  decision  of  the  de- 
partment in  the  case  of  Joseph  B.  Hughes  (12  P.  D.,  137). 

Appellant  filed  evidence  in  the  bureau  to  show  that  he  was  under 
the  age  of  18  years  when  he  enlisted  August  20,  1861,  in  Company 
H,  Third  New  Hampshire  Volunteer  Infantry.  The  bureau  also 
obtained  evidence  as  to  his  age,  all  of  which  was  considered  by  the 
bureau  and  the  conclusion  reached  as  shown  by  slip  of  the  board 
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of  review  under  date  of  October  11,  1910,  that  appellant  was  in  his 
nineteenth  year  when  he  deserted  January  20,  1863,  "  had  passed  the 
military  age  and  no  longer  a  minor  under  military  law;"  that  ap- 
pellant was  bom  in  1844,  and  (in  effect)  he  ratified  his  voidable 
contract  for  service  in  Company  H,  Third  New  Hampshire  Volun- 
teer Infantry,  and  thereupon  it  became  a  valid  contract  ab  initio. 

When  appellant  enlisted  August  20,  1861,  he  stated  that  his  age 
was  18  years.  When  he  enlisted  August  12,  1864,  he  stated  his  age 
was  20  years.  According  to  his  last-mentioned  statement  he  was 
born  in  1844.  Said  statement  is  probably  correct  as  he  had  no  pur- 
pose for  overstating  his  age,  being  then  past  the  age  of  18  years,  at 
which  age  it  was  permissible  by  law  for  him  to  enlist.  Said  state- 
ment is  corroborated  by  the  census  records  of  1850  showing  his  age 
as  5  years.  When  the  census  of  Lowell,  Mass.,  was  taken  August 
29,  1850,  appellant,  his  brother  William  E.,  age  9  years,  and  his 
sister  Martha,  age  7  years,  with  their  parents  were  living  in  that 
city.  The  appellant,  his  brother  and  sister  appear  as  members  of 
the  household  of  one  Elisha  Davis,  of  whom  appellant  testified  be 
had  no  recollection.  The  age  of  a  person  appearing  in  that  census 
is  what  it  would  be  on  the  last  anniversary  of  his  birth  preceding 
June  1,  1850,  and,  accordingly,  the  fact,  as  shown  by  said  record,  is 
that  appellant  was  5  years  old  August  22,  1849,  the  last  anniversary 
of  his  birth,  making  the  year  of  his  birth  1844,  which  would  be  in 
accordance  with  appellant  s  own  statement  that  he  was  20  years  old 
when  he  reenlisted  in  August,  1864. 

Appellant  testified  that  he  was  born  August  22,  1845.  In  1901, 
appellant  made  application  to  the  War  Department  for  removal  of 
the  charge  of  desertion  against  him  on  the  ground  that  he  was  under 
the  military  age  when  he  enlisted  August  20,  1861,  in  Company  H, 
Third  New  Hampshire  Volunteer  Infantry.  By  affidavit  executed 
February  12,  1901,  filed  in  the  War  Department  in  1901,  appellant^s 
mother,  then  74  years  of  age,  testified  that  appellant  was  bom  August 
22,  1845,  "  and  at  the  time  of  said  (first)  enlistment  was  scarcely 
16  years  old." 

The  evidence  showing  appellant's  age  will  be  further  considered 
and  commented  upon  after  the  department  has  disposed  of  the  legal 
questions  which  are  involved  in  the  issue. 

The  fact  whether  appellant  was  born  in  1844  or  in  1845  is  immate- 
rial in  so  far  as  showing  that  he  was  under  the  age  fixed  by  law  in 
1861  as  the  minimum  age  for  military  service;  for,  if  born  in  1844, 
he  was  under  that  age— 18  years— in  August,  1861,  when  he  enlisted 
the  first  time.  But  it  is  a  material  fact  whether  the  year  of  appel- 
lant's birth  was  1844  in  showing  whether  he  was  under  the  minimum 
age  for  military  service  when  he  deserted  January  20, 1863. 
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In  the  case,  Joseph  B.  Hughes,  supra,  the  department  held  that — 

An  enlistment  of  a  minor,  under  the  age  of  18  years,  In  1861,  was  voidable, 
and  If  he  repudiated  the  contract  and  subsequently  reenlisted  and  served  his 
term  of  enlistment  for  90  days  or  more  during  the  late  War  of  the  Rebellion, 
and  was  honorably  discharged  therefrom,  the  failure  to  complete  his  first  term 
of  enlistment  Is  no  bar  to  his  receiving  pension  under  section  2  of  the  act  of 
June  27,  1890. 

Admitting  that  the  enlistment  of  a  minor  under  the  age  of  18  years 
is  a  voidable  contract  and  one  that  he  can  avoid  at  his  option,  and 
likewise  is  voidable  under  the  law  pertaining  to  the  enlistment  of 
minors  for  the  Army,  it  may  well  be  assumed  and'  considered  that 
such  minor  having  enlisted  there  is  a  way  provided  for  his  dis- 
charge from  the  service  because  he  was  under  the  minimum  military 
Age  at  enlistment,  and  thus  enable  him  to  terminate  his  military 
service  in  accordance  with  the  regulations  governing  improper  en- 
listments, by  which  method  the  Government  is  afforded  an  oppor- 
tunity to  be  heard  in  the  premises,  and  by  which  the  minor  can 
avoid  incurring  the  penalty  for  desertion  in  order  to  repudiate  his 
contract  for  military  service.  But  in  the  case  of  Jasper  M.  Stine 
(9  P.  D.,  488)  it  was  held  on  principle  that  a  minor  under  the  mil- 
itary age  who  enlists  may  repudiate  his  enlistment  by  (the  crime  of) 
desertion.  But  neither  in  that  case  nor  in  the  case  of  Hughes,  supra, 
nor  in  any  of  the  cases  cited  in  the  latter  case,  nor  in  any  Subsequent 
decision,  has  the  department  held  intentionally  that  a  minor  who 
enlisted  while  under  the  minimum  military  age  and  continues  in  the 
service  under  said  enlistment  until  he  is  past  that  age,  can  then 
repudiate  his  contract  for  service  on  the  ground  that  said  contract  is 
voidable,  either  by  deserting  the  service  or  in  any  other  manner.  If 
in  any  of  the  cases  referred  to  the  claimant  was  past  the  minimum 
military  age  when  he  deserted  the  service,  the  fact  was  not  noted  as 
having  any  bearing  or  effect  on  the  subject  under  discussion,  but  on 
the  contrary  was  wholly  ignored. 

In  the  case  of  Stine,  supra,  it  is  stated  (p.  460,  text),  citing  Win- 
tlirop  on  Military  Law  (vol.  1,  p.  773),  that — 

Enlistment  is  essentially  a  contract,  and  the  general  rule  is  that  a  minor  Is 
not  bound  by  his  contract  unless  the  same  is  manifestly  beneficial  to  him. 

Then  follows  citation  of  authorities  to  the  effect  that  the  Govern- 
ment may  authorize  the  enlistment  of  minors  into  the  military  serv- 
ice, and  if  a  minor  enlists  under  a  law  which  enables  him  to  enter  the 
military  service,  his  contract  for  service  is  valid ;  that  in  the  absence 
of  such  law  his  contract  for  service  is  voidable  and  he  may  avoid  it 
at  his  option. 

The  case  of  Hughes,  supra,  cited  by  appellant,  follows  the  rule  in 
the  case  of  Stine,  supra,  based  on  the  incapacity  of  a  minor  at  common 
law  to  make  a  valid  contract  (with  exceptions  whit9|^,^QjE!^4j\S^^Ie 
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mentioned),  which  incapacity  renders  voidable  at  his  option  his  con- 
tract for  military  service,  in  the  absence  of  a  statute  which  authorize? 
him  to  make  such  contract. 

But  at  common  law  a  minor  on  attaining  his  majority  can  ratify  a 
contract  entered  into  by  him  when  a  minor,  and  upon  such  ratifica- 
tion the  contract  is  valid  ab  initio.  It  is  not  understood  that  a^ 
common  law  a  contract  for  military  service  entered  into  by  a  minor  ^ 
and  voidable  because  he  was  a  minor  when  he  enlisted,  may  not  be 
ratified  by  the  minor  on  attaining  his  majority.  It  is  thought  that 
he  may  ratify  such  contract,  and,  thereupon,  it  will  become  a  valid 
contract  for  military  service  ab  initio. 

An  Infant  who  contracts  to  serve  for  a  given  time  at  a  definite  rate  may,  at 
any  time  during  minority,  avoid  the  contract  and  claim  compensation  for  the 
services  rendered  *  *  *.  If  the  infant  continues  in  service  after  he  l^ecomeB 
of  age  on  the  same  terms,  he  wUl  be  held  to  have  ratified  the  c<»Bitract."  (See 
A.  and  B.  Bnc.  of  I^w,  vol.  10,  pp.  d56,  667,  658.) 

There  is  little,  if  any,  analogy  between  a  minor's  contract  for  mili- 
tary service  and  any  other  contract  which  he  can  make^  except  his 
contracts  for  his  services  as  a  servant  or  employee,  or  for  his  personal 
services  in  other  capacities.  As  a  person  after  reaching  the  age  of  21 
years,  by  continuing  in  service  or  employment  in  any  of  said  capaci- 
ties under  a  contract  made  by  him  when  a  minor  thereby  ratifies  said 
contract,,  he  would  ratify  a  contract  for  military  service  imder  an 
enlistment  made  by  him  when  a  minor  by  continuing  to  serve  under 
it  after  he  became  21  years  old.  Such  would  be  the  rule  in  the  ab- 
sence of  a  law  which  authorized  his  enlistment  under  that  age.  But 
when  there  is  a  law  which  authorizes  his  enlistment  at  an  earlier 
age — ^say  at  18  years — then,  along  the  same  line  of  reasoning,  if  en- 
listed before  the  age  of  18  years  and  he  continued  to  serve  under  his 
contract  for  service  after  attaining  the  age  of  18  years,  he  would 
thereby  ratify  it  and  his  contract  for  service  would  be  valid  ab 
initio.  For,  if  he  is  competent  by  law  at  a  certain  age  (under  21 
years)  to  make  a  particular  contract,  then  on  reaching  that  age  he  is 
competent  to  ratify  it,  if  entered  into  by  him  before  he  attains  the 
age,  the  same  as  he  would  be  competent  to  make  it  after  having 
attained  the  age. 

No  inconsistency  is  apparent  in  the  view  that  a  minor  who  has 
enlisted  for  military  service  under  the  age  of  18  years,  by  continuing 
in  the  military  service  under  his  aforesaid  enlistment  after  having 
attained  that  age  thereby  ratifies  his  contract  for  service,  and  there- 
upon he  is  bound  in  law  as  fully  as  he  would  had  he  enlisted  when 
of  the  age  of  18  years. 

The  evidence  shows  that  when  appellant  deserted  from  Company 
H,  Third  New  Hampshire  Volunteer  Infantry,  on  January  20,  1863, 
he  was  past  the  age  of  18  years.    When  he  enlisted  into  that  organi- 
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zation,  August  20,  1861,  the  law  authorized  his  enlistment  at  the  age 
of  18  years.  Although  at  the  time  of  his  enlistment  he  was  under 
the  age  of  18  years,  the  minimum  military  age,  he  was  past  that  age 
when  he  deserted,  and  having  continued  to  serve  under  his  said  con- 
tract for  service  until  past  the  minimum  military  age,  he  thereby 
ratified  said  contract,  and  it  became  a  valid  contract  for  service  from 
the  time-  it  was  entered  into  and  binding  upon  him  as  fully  and  com- 
pletely, to  all  intents  and  for  all  purposes,  as  it  would  have  been 
had  his  enlistment  been  authorized  by  law  at  the  time  he  entered  into 
it.  After  he  ratified  said  contract  he  could  not  repudiate  it,  cer- 
tainly not  by  deserting  the  service.  And  unless  he  was  honorably 
discharged  from  that  service  he  is  without  pensionable  status  under 
the  act  of  June  27,  1890,  for  the  reason  heretofore  stated,  he  not 
having  been  honorably  discharged  from  all  his  service  in  the  civil 
war  within  the  meaning  of  said  act,  or  by  virtue  of  the  provisions 
of  the  joint  resolution  of  July  1,  1902.  The  report  of  the  War 
Department  does  not  show  that  appellant  was  honorably  discharged 
from  his  service  in  Company  H,  Third  New  Hampshire  Volunteer 
Infantry;  it  shows  that  appellant  deserted  from  said  organization 
January  20,  1863,  and  that  the  charge  of  desertion  resting  against 
the  appellant  has  not  been  removed. 

With  regard  to  the  evidence  as  to  appellant's  age  when  he  de- 
serted January  20,  1863,  showing  whether  he  was  then  past  the  age 
of  18  years,  it  will  first  be  restated  that  appellant  has  alleged  and 
repeatedly  testified  that  the  day  and  month  of  his  birth  were  August 
22;  that  when  he  reenlisted  August  12,  1864,  he  stated  his  age  was 
20  years.  These  statements  tend  to  show  that  appellant  was  bom 
as  early  as  August  22, 1844.  He  enlisted  ten  days  prior  to  the  anni- 
versary of  his  birth  and  probably  gave  his  age  on  reenlisting  what 
it  would  be  on  the  coming  anniversary  of  his  birth;  if  he  did  not, 
then  his  statement  when  he  reenlisted  August  12,  1864,  as  to  his  age 
being  20  years  would  tend  to  show  that  he  was  born  in  1843.  On 
his  reenlistment  he  had  no  occasion  to  overstate  his  age  in  order  to 
enter  the  military  service.  His  opportunities  to  learn  his  age  were 
as  good  and  his  sources  of  information  as  reliable  as  generally  are 
those  of  another  to  become  informed  as  to  one's  own  age.  There 
appears  no  reason  why  appellant  should  not  have  known  his  exact 
age  when  he  reenlisted,  and  it  is.  not  apparent  why  he  should  not 
have  correctly  stated  his  age  to  reenlist  when  the  truth  as  to  the  mat- 
ter would  have  served  his  purpose.  Appellant's  statement  as  to  his 
age  when  he  reenlisted  is  therefore  accepted  as  the  best  evidence  on 
file  to  show  his  age.  It  has  been  noted  that  said  statement  is  cor- 
roborated by  the  report  of  the  Census  Bureau  in  going  to  show  that 
the  year  of  appellant's  birth  was  1844.  Other  statements  by  ap- 
pellant as  to  his  age  (excluding  statement  on  his  first  enlistmentU/^ 
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make  the  year  of  his  birth  either  1845  or  1846.  Under  date  of  March 
25, 1903,  appellant  wrote  the  bureau  that  he  was  bom  in  1846. 

It  is  conceded  that  the  evidence  of  a  mother  as  to  the  dates  of  the 
births  of  her  children  generally  is  the  best  evidence  as  to  such  mat- 
ters, save,  perhaps,  certain  public  or  family  records.  In  this  case, 
as  has  been  stated,  there  is  the  evidence  of  appellant's  mother  by  af- 
fidavit, when  she  was  74  years  old,  that  appellant  was  bom  August 
22,  1845.  If  appellant  was  bom  on  that  date  he  was  under  the  age 
of  18  years  when  he  deserted  in  January,  1863.  But  there  does  not 
attach  to  a  person's  evidence  by  affidavit  the  weight  that  attaches 
to  his  oral  evidence  in  open  court.  The  party  against  whom  the 
evidence  is  given  by  affidavit  has  no  opportunity  to  cross  examine 
the  witness  in  order  to  test  the  accuracy  of  his  statements  or  of  his 
memory,  or  to  elicit  any  matter  within  his  knowledge  which  he  may 
not  be  disposed  to  voluntarily  disclose;  nor  is  opportunity  afforded 
the  judge  or  other  officer  or  the  jury  to  observe  his  demeanor  while 
giving  his  testimony.  In  this  instance  it  is  also  to  be  considered  that 
the  statement  of  the  mother  as  to.the  date  of  appellant's  birth  would 
not  have  subjected  her  to  any  penalty  had  she  knowingly  made  a 
false  statement  as  to  such  date,  if  the  fact  was  that  when  he  enlisted  in 
1861  he  was  under  the  age  of  18  years — ^the  material  fact  in  the 
case.  Furthermore,  she  was  in  advanced  years  when  she  made  her 
affidavit  in  question. 

It  is  not  thought,  therefore,  that  her  evidence  as  to  date  of  ap- 
pellant's birth,  in  connection  with  the  appellant's  interested  and  con- 
flicting statements  as  to  his  age  made  in  his  claims  for  pension 
should  be  accepted  as  outweighing  his  disinterested  statement  as  to 
his  age  when  he  reenlisted  in  1864,  he  then  having  had  usual  op- 
portunities to  be  informed  as  to  his  age. 

Action  affirmed. 


Minerva  Branch  (wroow). 

Decided  July  28,  J911. 

Service — Militia — Capt.     Dowd*s     Pacific     Railboad     Ck>MPAKY — Missoum 
Militia— April  19,  1908. 
Capt.  H.  P.  Dowd's  Company  Pacific  Railroad  Guards  of  Volunteer  Mis- 
souri Militia  was  not  in  the  service  of  tlie  United  States  during  the  period  of 
the  Civil   War,  and  the  members  thereof  and  their  widows  and  minor 
children  are  not  pensionable  under  existing  laws. 

Tuon^ivso's^  Assistant  Secretai^: 

The  claimant,  Minerva  Branch,  filed  on   November  28,  1910,  a 
claim  for  pension  under  the  act  of  April  19, 1908,  as  widow  of  Le  Roy 
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Branch,  alleging  that  he  was  enrolled  as  a  volunteer  in  the  Missouri 
Pacific  Railroad  Guards,  July  8,  1866,  and  was  honorably  discharged 
at  the  close  of  the  war.  The  claim  was  rejected  April  15, 1911,  on  the 
ground  that  the  War  Department  records  failed  to  show  that  the 
claimant's  husband  was  in  the  military  service  of  the  United  States, 
the  organization  to  which  he  belonged  having  been  in  the  service  of 
the  State  of  Missouri.  From  that  action  an  appeal  was  taken  May 
24,  1911,  the  contention  being  that  claimant  is  entitled  under  the 
provisions  of  the  act  of  February  15,  1895,  which  are,  in  part,  as 
follows : 

That  the  provisions  of  the  act  of  June  twenty-seventh,  eighteen  hundred  and 
ninety,  be,  and  are  hereby,  extended  to  include  the  officers  and  privates  of  the 
Missouri  State  Militia  and  the  Provisional  Missouri  Militia  who  served  ninety 
days  during  the  late  war  of  the  rebellion,  and  were  honorably  discharged,  and 
to  the  widows  and  minor  children  of  such  persons    ♦    •    • 

A  certificate  has  been  filed  from  the  adjutant  general  of  the  State 
of  Missouri  stating  that  according  to  the  records  of  his  office  Le  Roy 
Branch  was  enrolled  on  the  20th  day  of  March,  1865,  at  Jefferson 
City,  Mo.,  and  ordered  into  active  service  on  the  same  day  as  a  private 
in  Capt.  H.  P.  Dowd's  Pacific  Railroad  Company  of  Volunteer  Mis- 
souri Militia,  organized  under  the  provisions  of  General  Orders  No. 
3,  series  1865,  and  was  relieved  from  duty  July  11, 1865. 

A  report  from  the  War  Department,  dated  March  29,  1911,  states: 

It  does  not  appear  from  the  records  of  this  ofBce  that  such  an  organization 
as  Capt.  H.  P.  Dowd's  Pacific  Railroad  Guards  Ck)mpany  of  Volunteer  Missouri 
Militia  was  mustered  into  the  service  of  the  United  States. 

It  seems  clear  that  the  claimant's  husband  was  in  the  service  of  the 
State  of  Missouri  and  not  of  the  United  States. 

The  benefits  of  the  act  of  June  27,  1890,  are  limited  to  those  who 
were  "in  the  military  or  naval  service  of  the  United  States"  and 
their  widows  and  children.  The  provisions  of  the  act  of  April  19, 
1908,  as  to  service  are  the  same. 

The  act  of  February  15,  1895,  extends  the  provisions  of  the  act  of 
June  27,  1890,  to  officers  and  privates  of  the  Missouri  State  Militia 
and  the  Provisional  Missouri  Militia  and  their  widows  and  minor 
children. 

The  "  Missouri  State  Militia  "  was  a  force  entirely  separate  and  dis- 
tinct from  other  militia  organizations  of  the  State.  It  was  raised 
pursuant  to  an  understanding  between  the  President  and  the  gov- 
ernor of  Missouri  to  serve  within  the  State  in  cooperation  with  United 
States  troops  and,  at  times,  was  recognized  as  being  in  the  service 
of  the  United  States.  The  members  were,  in  fact,  mustered  out  by 
United  States  officers,  and  the  muster  rolls  were  received  and  filed  in 
the  War  Department  like  those  of  volunteers  in  the  United  States 
service.  ^  , 
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The  "  Provisional  Missouri  Militia  "  was  a  force  made  up  of  oflS- 
cers  and  men  detailed  from  regiments  of  the  Enrolled  Missouri 
Militia  for  more  permanent  and  effective  service  than  could  be  ex- 
pected from  the  latter. 

A  full  history  of  these  and  other  Missouri  troops  may  be  found  in 
a  letter  from  the  Secretary  of  War  in  response  to  a  Senate  resolution 
passed  June  14, 1892,  and  printed  as  Senate  Document  No.  412,  under 
the  title  "  Missouri  troops  in  service  during  the  Civil  War." 

It  appears  from  the  certificate  of  service  given  by  the  adjutant 
general  of  Missouri  that  the  company  in  which  the  claimant's  husband 
served  was  "  organized  under  the  provisions  of  General  Orders,  No.  3, 
series  of  1865."  A  copy  of  the  order  is  contained  in  the  publicaticm 
above  referred  to  (p.  188).  Omitting  portions  not  essential  to  an 
understanding  of  the  character  and  purpose  of  the  organizations 
which  it  called  into  being,  it  reads  as  follows: 

General  OrdersJ  Headquarters  District  of  Roixa, 

No.  3.         J  Rolla,  Mo,,  January  2S,  1865. 

In  order  that  the  citizens  of  this  district  may  be  enabled  to  cooperate  in  carry- 
ing out  the  policy  of  the  major  general  commanding  the  Department  of  the 
Missouri,  as  has  been  indicated  in  General  Orders,  No.  7,  current  series,  from 
his  headquarters,  and  thus  defend  themselves  and  their  property  from  thieves, 
robbers,  marauding  bands,  guerrUlas,  and  rebels,  and  to  more  effectually  assist 
the  civil  officers  and  courts  in  the  discharge  of  their  duties,  and  by  these  means 
restore  peace  and  quiet  in  the  country,  it  Is  hereby  ordered  that  all  persons 
capable  of  handling  a  gun,  and  who  can  be  trusted  with  one,  do  form  themselves 
into  companies  of  citizen  guards,  composed  of  such  numbers  as  may  be  most 
convenient  for  the  protection  of  their  immediate  neighborhoods    •     ♦     ♦. 

While  the  citizen  guards,  organized  under  this  order,  will  not  be  considered 
a  regular  military  force,  entitled  to  pay  or  other  remuneration  for  their  serv- 
ices, yet  they  are  so  far  hereby  legalized  as  to  make  them  subject  to  the 
same  laws,  rules,  and  regulations,  and  are  entitled  to  the  same  immunities  as 
are  applicable  for  the  police  of  the  troops  in  the  United  States,  and  officers  are 
expected  to  enforce  obedience  to  their  orders.  •  •  ♦  It  Is  not  expected 
that  the  citizen  guards  will  be  on  active,  constant  duty,  yet  as  many  as  may  be 
deemed  necessary  are  expected  to  patrol  the  country,  and  thus  be  able  to  learn 
the  movements  of  bad  men  and  give  the  alarm  if  there  is  danger.  As  a  general 
rule,  one-tenth  of  the  company  should  be  constantly  scouting,  and  give  three 
continuous  days  each  month  to  this  duty,  so  that,  either  in  person  or  by  sub- 
stitute, each  person  will  give  one-tenth  of  his  time  for  the  common  good  and 
have  nine-tenths  for  himself,  being  in  turn  guarded  by  his  neighbor,  but  all  to 
turn  out  in  case  of  an  emergency.  The  citizen  guards  will  thus  become  an 
organized  armed  posse  comitatus  and  can  be  made  a  powerful  auxiliary  to 
the  civil  courts  in  the  country  and  at  the  same  time  relieve  the  army  of  a  large 
amount  of  labor  that  legitimately  belongs  to  the  people  to  perform  in  g^uardlng 
their  own  firesides.  Regular  rations  of  subsistence  will  be  issued  to  each 
citizen  guard  while  on  active  duty  *  *  *.  Ammunition  in  small  quantities 
will  be  issued  by  the  ordnance  officer  on  the  proper  requisitions.  The  being 
a  member  of  a  citizen  guard  company  will  not  exempt  any  person  liable  to  do 
military  duty  in  the  militia  or  volunteer  service,  nor  will  exemption  from  duty 
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in  the  regular  military  service,  by  reason  of  age,  physical  disability,  alienage, 
or  other  causes  exempt  any  person  from  duty  as  a  citizen  guard.    *    •    • 
By  order  of  Brig.  Gen.  B.  B.  Brown. 

W.  D.  Hubbard, 
First  Lieutenant  <md  Acting  AsHstant  Adjutant  General. 

It  is  clear  from  the  above  that  the  companies  organized  under  this 
order  were  not  a  regular  military  force.  They  were  simply  citizens, 
organized  for  their  own  protection,  to  serve  without  pay.  They  were 
not  in  the  service  of  the  United  States  and  the  members  thereof  and 
their  widows  and  minor  children  are  not  pensionable  under  existing 
laws. 

The  action  appealed  from  was  without  error  and  is  affirmed. 


David  McDaniel  (deceased). 

Decided  July  SI,  1911. 

Accrued  Pbnsiok — ^Act  op  March  2,  1895 — Payment  to  Minor  Child  on 
Decease  op  Widow. 
Under  the  act  of  March  2;  1895,  a  soldier's  child  who  was  under  16  years 
of  age  at  the  date  of  his  death  may  be  paid  the  accrued  pension  due  him 
at  the  time  of  his  death,  though  a  widow  suryived  him  who  has  since  died 
without  payment  having  been  made  to  her  of  any  part  of  such  accrued 
pension,  regardless  of  its  age  at  the  date  of  the  widow's  death. 

Thompson,  Assistant  Secretary: 

David  McDaniel  served  as  a  private  in  Company  B,  Thirty-eighth 
United  States  Infantry,  from  May  20,  1867,  to  May  20,  1870.  In 
May,  1883,  he  was  granted  a  pension.  He  died  November  26,  1883. 
There  was  then  due  him  some  accrued  pension  the  last  payment  hav- 
ing been  made  September  4, 1883.  He  left  a  widow  and  two  children 
under  16  years  of  age.  The  Pension  Bureau,  in  January,  1893,  re- 
fused to  pay.  the  accrued  pension  to  his  widow  on  the  ground  that 
she  had  been  charged  with  and  upon  trial  convicted  of  having  caused 
the  soldier's  death  by  administering  poison  and  could  not  be  per- 
mitted to  take  advantage  of  her  own  wrong.  On  November  11, 1910, 
Mattie  Williams,  one  of  the  soldier's  children,  applied  for  the  accrued 
pension,  alleging  that  she  was  under  16  years  at  the  time  of  his  death, 
and  that  her  mother  and  the  other  child  were  dead.  Her  application 
was  rejected  May  13, 1911,  for  reasons  stated  as  follows: 

Approved  for  rejection  on  the  ground  of  no  title,  as  claimant  was  over  16 
years  of  age  at  date  of  death  of  the  widow,  who  had  prior  title,  but  who  was 
denied  the  accrued  pension  on  the  ground  that  having  been  tried  and  found 
guilty  of  the  charge  of  poisoning  the  soldier,  thereby  causing  his  death,  she 
could  not  be  permitted  to  take  advantage  of  her  own  wrong. 

From  that  action  an  appeal  was  taken  May  23,  1911. 
The  law  regulating  the  disposition  of  accrued  pension  due  a  de- 
ceased pensioner  is  contained  in  the  act  of  March  2,  1895,  the  pro-  t 
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visions  of  which,  so  far  as  they  are  applicable  to  this  case,  are  as 
follows : 

The  accrued  pension  to  the  date  of  the  death  of  any  pensioner,  or  of  any 
person  entitled  to  a  pension  having  an  application  therefore  pending,  and 
whether  a  certificate  therefore  shall  issue  prior  or  sabsequent  to  tlie  death  of 
such  person,  shall,  in  the  case  of  a  person  pensioned,  or  applying  for  pension, 
on  account  of  his  disabilities,  or  service,  be  paid,  first,  to  his  widow ;  second,  if 
there  is  no  widow,  to  his  child  or  children  under  the  age  of  16  years  at  ]m 
death  *  •  *.  Such  accrued  pension  shall  not  be  considered  a  part  of  the  as- 
sets of  the  estate  of  such  deceased  person,  nor  be  liable  for  the  payment  of  tbe 
debts  of  said  estate  in  any  case  whatsoever,  but  shall  inure  to  the  sole  and 
exclusive  benefit  of  the  widow  or  children. 

In  view  of  the  law  and  the  facts  in  this  case  the  department  is 
unable  to  see  any  force  or  pertinency  in  that  part  of  the  assigned 
ground  of  rejection  which  states  that  the  claimant  "  was  over  16  years 
of  age  at  the  date  of  death  of  the  widow/'  She  is  not  claiming  ac- 
crued pension  due  the  widow.  No  certificate  was  ever  issued  to  the 
latter  and  no  pension  accrued  to  her.  The  claim  is  for  the  accrued 
pension  of  the  soldier,  and  the  law  provides  that  if  there  is  no  widow 
such  accrued  pension  shall  be  paid  to  the  child  or  children  under  the 
age  of  16  years  at  the  time  of  his  death.  There  is  no  statute  limiting 
the  time  within  which  payment  may  be  made.  The  age  of  the  claim- 
ant at  the  time  of  the  widow's  death,  or  at  the  time  of  filing  her 
application,  is,  therefore,  immaterial. 

The  case  hinges  upon  the  construction  to  be  given  the  words  "  if 
there  is  no  widow."'  If  these  are  to  be  regarded  as  meaning  in  case 
the  soldier  left  no  widow,  then  clearly  the  condition  in  this  case  is  not 
fulfilled  and  the  minor  has  no  title,  for  the  soldier  did  leave  a  widow. 
On  the  other  hand,  if  the  words  abov«  quoted  relate  to  the  date  of 
filing  the  application  or  the  date  of  payment,  then  it  is  not  clear  why 
pension  should  not  be  paid  to  the  child  who  is  admitted  .to  have  been 
under  16  years  of  age  when  the  soldier  died. 

The  claimant  comes  here  and  virtually  says :  "  I  am  the  only  sur- 
viving child  of  the  soldier.  I  was  under  16  years  of  age  at  the  time 
of  his  death.  There  is  no  widow."  Why  is  she  not  entitled  under 
the  terms  of  the  statute  ?  Is  it  a  sufiicient  answer  to  say :  "  There  was 
a  widow  and  her  title  was  prior  to  yours,  although,  for  reasons 
deemed  good  and  sufficient,  we  refused  to  pay  her  the  pension  "  ? 

It  does  not  appear  that  this  identical  question  has  ever  been 
decided  by  the  department,  or  that  there  has  been  any  published 
ruling  on  it  in  the  Pension  Bureau,  but  in  August,  1881,  the  Secretary 
of  the  Interior  requested  an  opinion  from  the  Attorney  General  as  to 
whether  the  pension  which  had  accrued  up  to  the  death  of  the  soldier 
could  be  paid  to  his  daughter  under  circumstances  stated  as  follows: 

Francis  Thiery  died  while  his  claim  for  pension  was  pending,  leaving  a 
daughter  under  16  years  of  age  and  a  widow.    After  the  child  attained  the  age 
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of  16  years  the  widow  died,  and  still  later  the  pension  was  allowed  and  certifi- 
cate therefor  was  issued. 

The  law  then  in  force  provided  that  if  any  pensioner,  or  person 
entitled  to  a  pension^  should  die, "  his  widow,  or,"  if  there  is  no  widow, 
the  child  or  children  of  such  person  under  the  age  of  16  years  shall 
be  entitled  to  receive  the  accrued  pension  to  the  date  of  the  death  of 
such  person."  (Sec.  4718,  R.  S.)  The  law  at  that  time,  therefore, 
so  far  as  a  case  of  this  kind  is  concerned,  was  the  same  as  it  is  now. 
The  Attorney  General  held  that  the  accrued  pension  should  be  paid 
to  the  daughter.    In  discussing  the  case  he  said  : 

If  the  mother  had  died  before  the  father,  there  would  be  no  question  as  to 
the  child's  rights ;  if  the  widow  had  survived  until  the  time  came  for  payment, 
there  would  be  no  question  as  to  her  right  The  peculiarity  of  the  case  is 
that  there  was  a  widow  at  the  time  of  the  death  of  the  claimant,  and  there  Is 
none  now  when  payment  is  to  be  made.  In  determining  whether  this  fact 
should  prevent  payment  of  the  pension  to  the  child  no  aid  is  obtainable  from 
the  original  statute;  and  as  the  revision  is  not  explicit,  we  are  left  to  the 
reason  and  spirit  of  the  law  for  its  interpretation.  I  can  not  imagine  any 
reason  why  the  child  should  receive  the  accrued  pension  where  the  claimant 
survived  the  mother  that  would  not  apply  with  equal  force  to  a  case  where 
the  death  of  the  mother  Intervened  between  that  of  the  claimant  and  the 
allowance  of  the  pension  *  *  ♦.  The  purpose  of  the  statute  was  to  give 
the  accrued  pension  to  the  widow  or  the  child ;  and  In  my  opinion,  at  the  death 
of  the  father,  each  acquired  a  distinct  contingent  interest;  the  widow's  being 
contingent  on  her  survival  until  allowance  and  payment,  the  child's  being  con- 
tingent on  the  death  of  the  mother  prior  to  and  its  own  survival  until  pay- 
ment.    (17  Op.  Atty.  Gen.,  190.) 

The  reasoning  seems  to  be  applicable  to  the  case  now  under  con- 
sideration. The  fact  that  in  this  case  the  soldier  died  after  his 
claim  was  allowed,  is  immaterial.  The  law  expressly  declares  that 
the  rule  therein  laid  down  as  to  payment  of  accrued  pension  shall  be 
followed  whether  a  certificate  shall  issue  prior  or  subsequent  to  the 
soldier's  death.  The  soldier,  David  McDonald,  died  leaving  a 
certain  sum  of  money  due  him  as  accrued  pension.  To  whom  shall 
it  be  paid?  The  law  says  if  there  is  a  widow,  pay  it  to  her;  if 
there  is  no  widow,  pay  it  to  the  soldier's  child  under  16  years  of  age 
at  the  date  of  his  death.  In  the  opinion  of  the  Attorney  General 
the  words  "if  there  is  no  widow"  must  be  constnied  as  relating  to  the 
time  of  payment.  If  there  was  formerly  a  widow  but  payment  was 
not  made  to  her  then,  upon  proof  of  her  death  the  child  may  demand 
payment. 

The  reason  why  payment  was  not  made  to  the  widow  is  of  no  con- 
sequence in  this  connection.  In  the  Thiery  case  it  was  because  the 
claim  was  not  allowed  until  after  the  widow's  death;  in  this  case  it 
was  because  the  widow  was  held  to  have  destroyed  by  her  own 
criminal  act  her  right  to  receive  any  benefit  from  the  soldier's 
death;  in  another  case  it  might  be  because  the  death  of  the  widow     j 
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followed  SO  soon  after  that  of  the  soldier  that  there  was  not  time  for 
her  to  apply,  or  because  she  was  ignorant  of  her  right  to  the  accrued 
pension.  The  purpose  of  the  statute  being,  as  the  Attorney  General 
says,  to  give  the  accrued  pension  to  the  widow,  or  the  child,  it  matters 
not,  so  far  as  the  child's  right  is  concerned,  from  what  cause  the 
widow  failed  to  receive  it. 

As  the  child  does  not  acquire  her  right  through  the  widow,  but  as 
"  a  distinct  contingent  interest,"  it  is  in  no  way  affected  by  anything 
the  widow  may  have  done. 

Following  the  opinion  of  the  Attorney  General  in  the  Thiery  case, 
the  action  from  which  this  appeal-  was  taken  is  held  to  have  been 
contrary  to  the  meaning  and  intent  of  the  act  of  March  2,  1895,  and 
it  is  accordingly  reversed. 

Albert  Butsch. 

Decided  July  31,  1911. 

Disease  of  Heart — Mitbal  Insufficiency — Continuance. 

The  slight  valvular  (mitral)  murmur  of  heart  found  on  medical  exami- 
nation in  1898,  and  the  marlced  mitral  regurgitant  murmur  found  in  1904, 
is  a.  continuation  of  the  valvular  disease  of  heart  (mitral  insuffici^icy)  for 
which. claimant  was  treated  in  June  and  July,  1888,  and  for  which  he  was 
discharged  on  July  25,  1888. 

Thompson,  Assistant  Secretary. 

The  above-designated  appellant  served  as  private  and  musician  in 
Companies  I  and  C,  Sixth  United  States  Infantry,  from  January  26, 
1884,  to  July  25,  1888,  and  was  discharged  on  a  certificate  of  disa- 
bility because  of  valvular  disease  of  the  heart  (mitral  insufficiency). 
His  subsequent  services  covered  the  following  periods:  From  Feb- 
ruary 16, 1892,  to  April  5, 1892 ;  from  June  24, 1893,  to  June  23, 1898 ; 
from  September  21, 1898,  to  April  13,  1899,  and  from  April  14,  1899, 
to  June  10,  1899. 

On  August  22  1904,  the  soldier  filed  a  claim  for  pension  alleging 
that  while  in  service  in  March,  1886,  he  contracted  rheumatism  and 
disease  of  heart;  that  in  August,  1894,  he  contracted  varicose  veins 
of  his  right  leg,  and  that  in  the  fall  of  1894  rheumatism  and  heart 
trouble  came  on  again.  This  claim  was  rejected  June  14,  1910,  as 
follows :  disease  of  heart,  on  the  ground  of  no  medical  or  other  sat- 
isfactory evidence  of  continuance  since  discharge,  and  the  claimant's 
evident  inability  to  furnish  such  evidence;  varicose  veins,  on  the 
ground  of  no  record,  and  the  claimants  evident  inability  to  furnish 
the  evidence  necessary  to  establish  the  claim  therefor;  rheumatism, 
on  the  ground  that  a  ratable  degree  of  disability  had  not  been  shown 
therefrom  since  the  date  of  filing.  The  appeal  from  this  adverse 
action  as  far  as  it  relates  to  disease  of  heart  was  entered  May  29, 1911, 
by  the  claimant's  attorney,  who  contends  that  a  pension  should  be 
allowed  on  account  of  that  affection.  uiyuzeuuy ^^v^v^^i^ 
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The  records  of  the  War  Department  show  that  the  claimant  was 
under  treatment  for  valvular  disease  of  heart  (mitral  insufficiency), 
incurred  in  line  of  duty,  from  June  10  to  July  25,  1888 ;  that  he  was 
discharged  on  the  latter  date  on  account  of  said  disease;  that  more 
than  10  years  later,  at  the  time  of  his  reenlistment,  September  21. 
1898,  the  existence  of  this  disease  was  noted  as  "  slight  valvular 
(mitral)  murmur  of  heart."  No  physical  defect  was  noted  at  the 
time  of  any  other  enlistment,  nor  does  it  appear  that  the  claimant 
required  or  received  medical  treatment  for  the  disease  of  heart  at  any 
time  during  his  later  periods  of  service. 

The  official  examination  under  the  claim  for  pension  was  made 
October  19,  1904.  This  examination  revealed  a  "  marked  mitral  re- 
gurgitant murmur,"  which  clearly  indicates  the  existence  of  the  same 
valvular  disease  of  the  heart  that  was  the  cause  of  Tiis  discharge  in 
1888  and  noted  in  1898. 

Medical  authorities  show  that  while  there  may  be  recovery  from 
acute  endocarditis  with  valvular  involvement  it  is  not  probable  that 
there  can  be  recovery  from  chronic  valvular  disease.  As  stated  by 
Pepper  (Theory  and  Practice  of  Medicine) : 

The  possibility  of  a  valvular  lesion  resulting  from  chronic  endocarditis  under- 
going complete  resolution  has  been  much  discussed.  There  is,  however,  no 
proof  that  such  a  thiclcened  valve  ever  regains  its  natural  flexibility,  though 
competent  observers  have  claimed  that  physical  signs  of  undoubted  organic 
disease  have  disappeared  under  their  observation.  I  have  already  expressed 
the  opinion,  based  on  cases  closely  observed  for  a  number  of  years,  that  acute 
endocarditis,  especially  in  the  young,  may  terminate  in  complete  recovery,  with 
the  gradual  disappearance  of  a  decided  murmur.  This  is,  however,  a  widely 
different  matter  from  the  cure  of  a  chronic  lesion,  and  it  may  be  questioned 
whether  the  murmurs  in  the  cases  recorded  in  support  of  such  occurrence  may 
not  have  been  due  to  mere  relative  failure  of  the  valve  without  actual  organic 
disease. 

In  this  view  of  the  matter  it  is  obvious  that  continuance  of  disease 
of  heart  since  the  claimant's  discharge  should  be  accepted.  The  ac- 
tion appealed  from  is  therefore  reversed. 

Anna  Thelen  (w^idow). 

Decided  July  St,  1911. 

Pathological  Sequence— Death  Cause — Nephritis  and  Malarial  Poisoning. 
Soldier's  death  from  chronic  nephritis  (disease  of  Icidneys),  which  his 
attending  physician  regarded  as  a  sequel  of  malarial  poison ;  such  a  sequel, 
as  observed  by  medical  authorities,  not  being  unusual,  his  death  is  held  to 
be  due  to  the  malarial  poisoning  shown  to  have  been  contracted  during  his 
military  service  In  line  of  duty. 

Thompson,  Assistant  Secretary, 

Anna,  widow  of  Frank  Thelen,  jr.,  who  served  in  Company  B, 
Twentieth  United  States  Infantry,  from  January  15, 1898.  to  August^lC 
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!iO,  1809,  filed  February  10,  11)11,  a  declaration  for  pension,  alleging 
the  death  of  the  soldier  February  1,  1911,  of  malaria  incuiTed  in  the 
above-named  service. 

The  claim  was  rejected  by  the  bureau  March  29,  1911,  on  the 
ground  his  death  was  due  to  nephritis  which  could  not  be  accepted 
as  a  result  of  malarial  poisoning  and  rheumatism,  on  account  of 
which  he  was  pensioned,  and  that  there  was  no  other  cause  of  "  army 
origin  alleged  or  proved  that  was  a  factor  in  the  death  cause." 

The  claimant  in  her  appeal,  which  was  filed  May  29,  1911,  con- 
tends said  action  of  the  bureau  is  not  borne  out  by  the  facts  in  the 
case. 

The  papers  in  the  invalid  claim  show  the  late  pensioner  was  under 
treatment  during  a  great  part  of  his  service  for  malarial  fever,  and 
that  he  was  discharged  on  surgeon's  certificate  of  disability  on  ac- 
count of  such  disease  and  chronic  articular  rheumatism,  contracted 
while  serving  in  Cuba. 

He  was  allowed  pension  for  the  disability  arising  from  said  dis- 
eases, and  at  the  time  of  his  death,  February  1,  1911,  was  receiving 
a  rate  of  $14  a  month. 

A  certified  copy  of  a  death  certificate  filed  with  the  case,  February 
10,  1911,  shows  his  death  was  due  to  "  uremia,  the  result  of  malarial 
poisoning;  contributory,  malaria  and  nephritis."  The  attending 
physician  was  Dr.  Charles  Keineck,  who  certified  he  attended  the 
soldier  from  January  28,  1911,  to  February  1,  1911. 

The  medical  referee  says  in  his  report  on  the  appeal  dated  June  7, 
1911,  that— 

As  the  three  medical  examinations  of  the  soldier  next  preceding  his  death 
show  that  he  was  the  subject  of  albuminuria  and  the  certified  transcript  from 
the  official  record  shows  cause  of  death  as  uraemia,  in  the  absence  of  evidence 
tending  to  prove  death  not  due  to  nephritis,  no  other  action  than  the  one  com- 
plained of  is  practicable. 

It  thus  appears  that  the  medical  referee,  upon  whose  indorsement 
the  claim  was  rejected,  does  not  accept  the  conclusion  of  the  attend- 
ing physician  that  the  fatal  disease  of  the  kidneys  was  a  result  of 
malarial  poisoning  or  that  malarial  poisoning  was  otherwise  a  fac- 
tor in  death  cause. 

If  the  evidence  in  the  case  is  reliable,  the  late  pensioner  was  pro- 
foundly affected  while  serving  in  Cuba  and  continuously  thereafter 
with  malarial  poisoning,  and  it  is  a  well  known  medical  fact  that 
nephritis  is  not  an  unusual  or  infrequent  sequel  of  malarial  infection. 

Manson,  in  his  work  on  Tropical  Diseases,  4th  ed.,  page  96,  says: 

Malaria  a  cause  of  nephritis.  Changes  similar  to  those  found  in  the  liver 
in  the  course  of,  and  in  consequence  of,  malarial  disease  occur  in  the  kidney : 
in  time  they  result  in  confirmed  Bright's  disease.  Hence,  probably,  the  f re- 
siliency of  Bright's  disease  in  some  highly  malarious  climates.  In  the  British 
Guiana  Medical  Annual,  Daniels  mentions  that  in  926^|j^^-^gp^^^  p^^mina- 
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tions  in  the  hospital  at  Georgetown,  Demarara,  a  highly  malarial  district,  he 
found  evidence  of  disease  of  the  kidneys  in  no  fewer  than  228. 

In  view  of  the  foregoing  the  statement  of  the  late  pensioner's 
attending  physician  that  the  fatal  disease  of  kidneys  was  due  to 
malarial  poisoning  may  be  accepted  as  true  and  fully  warranted 
the  allowance  of  the  claim. 

The  action  for  which  appeal  is  taken  is  therefore  reversed. 


MARRIAOE-VOID  MARRIAOB-B8TOPPEL-NEW  TORK. 

Amelia  A.  Bacon  (widow). 

An  act  or  averment  of  a  widow  entitled  to  i)eusion  is  not  an  estoppel  to  her 
asserting  title  to  such  pension  as  against  the  Government  unless  the  Gov- 
erment  has  relied  upon  said  act  or  averment  to  its  loss  or  prejudice  in 
some  way  connected  with  the  right  which  she  asserts. 

Cases  of  Jennette  Thomson  (14  P.  D.,  469)  ;  Phebe  Ann  CJoburn  (11  P.  D., 
408)  ;  and  Ann  M.  Marshall  (1184  P.  T.  Blc.,  406)  modified. 

Assistant  Secretary  Carmi  A.  Thompson  to  the  Commissioner  of 
Pensions ^  July  21^  1911, 

William  A.  Bacon,  deceased  May  11,  1910,  served  in  Company  A, 
Eighty-ninth  New  York  Vohmteer  Infantry,  civil  war,  from  Feb- 
ruary 8,  1864,  to  May  19,  1865.  He  and  the  appellant,  Amelia  A. 
Bacon,  were  married  February  10,  1865.  Her  claim  for  a  widow's 
pension  under  the  act  of  April  19,  1908,  filed  June  7,  1910,  was 
rejected  December  10,  1910,  on  the  ground  that — 

Claimant  Is  estopped  from  asserting  title  to  pension  as  the  widow  of  the 
soldier  by  reason  of  the  fact  that  she  separated  from  him,  and  thereafter  con- 
tracted two  marriages,  and  lived  with  her  last  husband,  Johnson,  until  his 
death  in  190G,  and  that  she  is  now  known  as  Johnson's  widow. 

An  appeal  was  entered  January  23,  1911,  with  the  contention,  in 
substance,  that  appellant  is  the  soldier's  legal  widow,  and  is  entitled 
to  the  benefit  of  the  act  of  April  19,  1908,  o\\  account  of  his  military 
service  and  death. 

Appellant  testified  on  special  examination  that  she  and  soldier 
were  married  February  10,  1865,  at  Southport  Corners,  Chemung 
County,  N.  Y.,  by  Charles  Evans,  a  justice  of  the  peace.  Soldier's 
mother  (deceased)  was  one  of  the  witnesses  to  the  marriage.  Soldier 
was  home  on  furlough;  he  was  then  at  the  home  of  his  mother,  in 
Southport  Comers,  and  on  their  marriage  soldier  took  appellant  to 
his  mother's  home,  where  she  remained  about  four  weeks.  Soldier 
returned  to  the  Army  about  one  week  after  his  marriage.  Appel- 
lant returned  to  her  parents,  at  Thurston,  Steuben  County,  N.  Y. 
After  soldier's  discharge  "  he  lived  with  me  at  father's  until  some-^ 
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time  in  September,  1805,  and  then  he  left  me  and  I  never  saw  him 
but  twice  afterwards."  First  saw  him  in  Elmira ;  "  my  boy  was  then 
about  2  years  old."  Was  told  on  that  day  that  soldier  had  married 
another  woman.  She  was  advised  that  as  soldier  had  remarried  she 
was  at  liberty  to  remarry.  On  March  28,  1870,  married  Charles 
Whitmore,  in  Tompkins  County,  N.  Y..,  who  died  February  1,  1878, 
in  Canada.  Next  married,  May  30,  1878,  T.  Johnson,  who  died  in 
Elmira,  Chemung  County,  N.  Y.,  November  28,  1900.  Was  about 
16  years  old  when  she  married  the  soldier. 

Soldier  married.  May  18,  1869,  Cordelia  A.  Van  Gooder,  in  Ash- 
land, Chemung  County,  N.  Y.,  with  whom  he  lived  and  cohabited 
as  his  wife  until  his  death.  The  greater  part  of  the  time  they  lived 
together  they  resided  in  Chemung  County,  mostly  in  Elmira.  Her 
claim  for  pension  as  soldier's  widow  under  the  act  of  April  19, 
1908,  filed  May  27,  1910,  was  rejected  December  10,  1910,  on  the 
ground  of — 

No  title,  as  the  claimant  Is  not  the  widow  of  the  soldier,  as  at  the  date  of  her 
attempted  marriage  to  him  he  had  a  living  wife,  Amelia  A.,  from  whom  he  was 
never  divorced,  and  who  survives  him  and  became  his  legal  widow  at  his  death. 

No  appeal  has  been  entered  from  the  action  rejecting  the  claim  of 
Cordelia  A.,  as  widow  of  the  soldier,  under  act  of  April  19, 1908. 
By  the  law  of  New  York  it  is  provided — 

If  any  person  whose  husband  or  wife  shall  have  absented  himself  or  herself 
for  the  space  of  five  consecutive  years,  without  being  known  to  such  person  to 
be  living  during  that  time,  shall  marry  during  the  lifetime  of  such  absent  hus- 
band or  wife,  the  marriage  shall  be  void  only  from  the  time  that  Its  nullity 
shall  be  pronounced  by  a  court  of  competent  authority.  (See  sec.  6,  chap.  9, 
art.  1,  R.  S.  of  N.  Y.) 

The  cited  provisions  of  the  law  of  New  York-  do  not  validate 
appellant's  marriages  with  either  Whitmore  or  Johnson,  nor  soldier's 
marriage  with  Cordelia  A.  The  last-mentioned  marriage  was  con- 
tracted within  five  years  of  soldier's  marriage  with  appellant,  and  it 
does  not  appear  that  appellant  and  soldier  were  living  apart  under 
conditions  where  inquiries  would  not  have  made  known  their  where- 
abouts to  one  another.  A  cousin  of  appellant  intermarried  with  a 
cousin  of  the  soldier  and  they  were  intimate  with  soldier  and  Cor- 
delia A.  while  living  together  as  husband  and  wife.  It  also  appears 
that  Cordelia  A.  was  associated  with  soldier's  family  and  his  ac- 
quaintances in  the  community  where  soldier  had  lived  with  this  ap- 
pellant as  his  wife.  Therefore,  she  was  in  a  position  to  learn  that 
soldier  was  a  married  man  when  she  intermarried  with  him,  who  was 
his  wife,  and  her  whereabouts.  These  facts  well  establish  the  lack 
of  that  good  faith  on  the  part  of  the  appellant  and  the  soldier  which 
would  enable  them  to  contract  a  valid  marriage  under  the  law  of 
New  York  during  the  lifetime  of  the  other  without^heir  inter- 
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marriage  having  fii-st  been  dissolved.  (See  Angenette  Hewitt,  18, 
P.  D.,  p.  395,  current  series  Xo.  83.)  It  can  not  be  considered,  there- 
fore, that  appellant  is  not  entitled  to  a  pension  as  soldier's  widow 
from  the  fact  that  soldier  or  appellant  while  husband  and  wife  con- 
tracted, under  the  law  of  New  York,  a  legal  marriage  with  another 
which  existed  until  his  death,  and  by  which  their  intermarriage  was 
"  placed  in  abeyance"  (see  Gall  i\  Gall,  114  N.  Y.;  109,  cited  in  An- 
genette Hewitt,  supra),  and  so  continued  in  abeyance  until  his  death, 
whereupon  it  terminated  without  appellant  becoming  his  legal  widow. 
It  is  an  established  fact  that  appellant  is  soldier's  legal  widow — 
a  fact  implied  in  the  bureau's  ground  for  rejecting  her  claim  as  such 
w^idow.  It  does  not  appear  that  appellant  has  remarried  since  the 
death  of  the  soldier  or  has  lived  in  open  and  notorious,  adulterous 
cohabitation,  within  the  meaning  of  the  act  of  August  7,  1882,  and, 
hence,  her  right  to  pension  as  widow  of  the  soldier  did  not  terminate 
prior  to  filing  in  the  one  case,  and  has  not  been  forfeited  in  the  other. 
It  follows,  therefore,  that  appellant's  legal  status  is  that  of  the  widow 
of  the  soldier,  and  as  such  widow  she  is  entitled  to  the  benefit  of  the 
act  of  April  19,  1908,  unless  estopped  as  against  the  Government  to 
assert  her  title  to  such  benefit,  by  some  act  or  admission  on  her  part 
of  so  high  and  conclusive  a  nature  that  she  is  not  allowed  to  aver 
against  it  or  offer  evidence  to  controvert  it.  Such  act  or  admission 
must  be  evidence  of  some  matter  between  the  Government  and  the 
appellant,  in  some  way  connected  with  the  right  asserted  by  the 
appellant  against  the  Government,  on  which  the  Government  has 
acted  to  its  prejudice,  else  the  act  or  admission  can  not  be  properly 
invoked  as  an  estoppel.  Says  Mr.  Herman  in  his  work  on  Estoppel 
and  Res  Judicata  (vol."  1,  sec.  20)  : 

There  is  one  general  unlversjil  rule  applicable  alike  to  estopiwl  by  record, 
by  deed,  and  to  equitable  estoppel,  or  estoppel  in  pais;  that  is,  that  estoppels 
must  be  mutual.  Strangers  can  neither  take  advantage  of  nor  be  bound  by  an 
estoppel.  Its  binding  effect  is  between  the  immediate  parties,  their  privies  in 
blood,  in  law,  and  by  estate  (citing  128  decisions  of  courts  of  last  resorts  of 
27  States  of  the  Union). 

Says  the  same  author  (sec.  7) : 

Nobody  ought  to  be  estopped  from  averring  the  truth  or  asserting  a  just 
demand  unless  by  his  a<*ts,  or  words,  or  neglect  his  now  averring  the  truth  or 
asserting  the  demand  would  work  some  wrong  to  some  other  person  who  has 
been  induced  to  do  something  or  to  abstain  from  doing  something  by  reason  of 
what  he  had  said  or  done  or  omitted  to  say  or  do. 

The  acts  assigned  by  the  bureau  on  the  part  of  the  appellant  as 
estopping  her  from  asserting  title  to  pension  as  soldier's  widow  are 
that  appellant  separated  from  soldier;  thereafter  contracted  two  mar- 
riages; lived  with  her  last  husband,  Johnson,  until  his  death  in  1000; 
appellant  is  now  known  as  Johnson's  widow.  r^ i^ 
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The  fact  that  a  woman  and  her  soldier  or  sailor  husband  have  not 
lived  and  cohabited  together  continuously  from  the  time  of  their 
marriage  until  his  death  is  not  a  bar  to  her  having  title  to  pension 
as  his  widow  under  the  act  of  April  19,  1908,  as  said  act  contains  no 
provision  to  such  effect,  and  the  act  of  March  3,  1899,  which  makes 
such  fact  a  bar  to  a  widow  having  title  to  pension,  is  limited  to 
cases  where  her  marriage  to  the  soldier  or  sailor  was  contracted  on 
or  subsequent  to  the  passage  of  the  act  of  March  3,  1899,  and  subse- 
quent to  his  last  service,  he  not  having  served  in  the  War  with  Spain 
(see  Henrietta  Briggs,  12  P.  D.,  479).  The  cited  provision  of  the  act 
of  March  3,  1899,  can  therefore  have  no  application  to  a  widow's 
claims  for  pension  under  the  act  of  April  19,  1908,  as  said  act  itself 
requires  that  the  marriage  of  the  widow  claimant  with  the  soldier  or 
sailor  must  have  been  contracted  prior  to  June  27,  1890,  in  order  to 
entitle  her  to  its  benefit. 

It  is  not  shown  that  the  marriage  of  appellant  with  WTiitmore  or 
with  Johnson  was  a  legal  marriage,  and  it  appears  that  her  relations 
with  both  AMiitmore  and  Johnson  had  ceased  long  prior  to  the  sol- 
dier's death.  The  fact  that  appellant  was  twice  married  after  she 
and  soldier  separated  is  not  a  bar  to  her  having  title  to  pension  as 
his  widow ,  her  said  subsequent  marriages  having  been  unlawful  and 
void.  There  are  several  published  decisions  of  the  department  hold- 
mg  that  a  void  marriage  by  a  widow  of  a  soldier  does  not  terminate 
her  pensionable  status,  and  in  the  case,  Maranda  Rodes  (17  P.  D., 
•281),  it  is  specifically  held  that  if  the  wife  of  a  soldier  or  sailor  con- 
tracts a  void  marriage  while  they  are  living  apart,  such  fact  per  se 
is  not  a  bar  to  her  having  title  to  pension  as  his  widow.  And  if  the 
meretricious  or  unlawful  cohabitation  of  the  wife  following  a  void 
marriage  ceases  before  the  death  of  the  soldier  or  sailor,  it  does  not 
establish  open  and  notorious  adulterous  cohabitation  on  her  part  as 
his  w  idow  within  the  meaning  of  the  act  of  August  7, 1882,  and  hence 
the  fact  that  appellant  contracted  two  void  marriages  while  living 
apart  from  the  soldier  is  not  a  bar  to  her  having  title  to  pension  as 
his  widow. 

The  fact  that  appellant  lived  with  Johnson  until  his  death  in  1900 
can  be  no  bar  to  appellant  having  title  to  pension  as  soldier's  widow, 
as  soldier  did  not  die  until  May  11, 1910.  Said  fact  is  not  suggestive 
of  any  ground  as  a  bar.  It  should  be  noted  in  this  connection  that 
from  the  time  of  Johnson's  death  appellant  has  not  lived  with  any 
person  as  his  wife,  or  in  an  unlawful  relation,  and  from  that  time 
until  soldier's  death  she  was  known  as  Johnson's  widow.  But  that 
she  was  thus  simply  known  can  not  constitute  a  bar  to  her  having 
title  to  pension  as  soldier's  widow,  as  her  conceded  legal  status  as 
soldier's   widow   precludes   any   consideration   of   her   having  been 
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known  as  Johnson's  widow  as  evidential  weight  to  show  that  her 
status  was  other  than  the  soldier's  widow  on  his  death. 

The  acts  and  averments  which  estop  a  person  from  asserting  a 
right,  if  relied  upon  by  another  against  whom  the  right  is  asserted, 
must,  if  true,  of  themselves  or  in  connection  wdth  other  facts  go  in 
denial  of  the  right  or  constitute  a  bar  thereto,  otherwise  they  would 
be  immaterial. 

It  has  been  shown  that  the  several  facts  (acts  by  the  appellant) 
assigned  by  the  bureau  as  estopping  her  froni  asserting  as  soldier's 
w^dow  title  to  pension,  as  against  the  Government,  do  not  consti- 
tute a  ground  for  denying  her  pension,  and  as  it  is  not  necessary  for 
her  to  prove  or  allege  any  of  said  facts,  they  necessarily  by  them- 
selves are  wholly  immaterial  to  the  rights  of  either  herself  or  the 
Government  and  can  not  estop  her  from  asserting  title  to  pension  as 
soldier's  widow  or  afford  the  Government  any  ground  for  denying 
such  title.  Nor  is  anything  shown  by  the  evidence  that  is  sugges- 
tive of  matters  in  connection  with  which  said  facts  may  be  con- 
sidered that  would  estop  appellant  from  asserting  her  title  to  pen- 
sion as  soldier's  widow  as  against  the  Government. 

The  doctrine  of  estoppel  has  been  applied  in  the  adjudication  of 
pension  claims.  In  the  course  of  its  decision  in  the  case  of  Rodes, 
supra,  the  department  reviewed  its  several  prior  published  decisions 
(in  claims  of  widows)  where  estoppel  was  applied,  first  remarking 
(p.  282,  text)  — 

Estoppel  in  pais  or  by  conduct  (equitable  estoppel  as  it  is  frequently  called) 
may  be  asserted  by  a  party  only  wben  the  conduct  of  one  against  whom  it  is 
invoked  has  led  the  assert er  into  a  iwsition  when  a  repudiation  of  it  would 
work  to  his  prejudice, 

and  then  pointing  out  wherein  prior  decisions  were,  or  were  not,  in 
conformity  w4th  the  said  remark.  Said  prior  decisions  are  Clara  M. 
Bennett  (11  P.  D.,  195),  Jennette  Thompson  (14  P.  D.,  469),  Eliza 
Matson  (15  P.  D.,  47),  and  Phebe  Ann  Cobum  (11  P.  D.,  403),  in 
all  of  which  cases  it  was  held  that  the  Government  had  been  led 
by  acts  of  the  claimants  into  a  position  to  its  prejudice,  either  by  the 
Government  having  paid  pension  to  another  at  the  instance  of  the 
claimant,  to  which  pension,  after  payment,  she  asserted  title,  or 
because  of  her  conduct  the  ascertainment  of  facts  in  the  case  by  the 
Government  was  made  uncertain  and  unsatisfactory.  It  was  also 
observed  in  the  case  of  Rodes,  supra^  that  in  the  case  of  Phebe  Ann 
Cobum,  svpra^  where  it  was  held  that  the  claimant  was  estopped  to 
assert  title  to  pension  on  account  of  the  service  and  death  of  her 
husband,  because  after  his  death  she  lived  a  number  of  years  with 
another  as  his  wife,  the  Government  was  thereby  at  a  disadvantage 
to  ascertain  all  essential  facts  pertinent  to  whether  or  not  she  became 
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such  other's  legal  wife  after  the  death  of  the  soldier,  marks  "  the 
limit  to  which  the  department  has  gone  in  applying  the  doctrine  of 
estoppel  in  such  cases — a  questionable  application,  perhaps,  of 
estoppel  of  conduct  as  defined  by  text  writers  and  by  courts  of  last 
resort." 

But  this  appellant  has  not  been  paid  pension  to  which  she  is  not 
entitled,  or  asserted  title  to  pension  on  account  of  the  ser\uce  of  any 
one  save  the  soldier,  nor  testified  or  represented  that  another  person 
as  soldier's  widow  Avas  entitled  thereto.  Nor  has  the  appellant  lived 
with  anyone  in  the  relation  of  husband  and  wife  since  soldiers 
death  or  in  any  other  way  to  the  prejudice  of  the  Government  made 
uncertain  her  status  as  the  soldier's  widow.  On  .the  contrary,  the 
evidence,  is  accepted  as  showing  to  the  bureau's  satisfaction  that 
her  status  is  that  of  soldier's  widow.  Hence  the  several  facts  as- 
signed by  the  bureau  as  estopping  the  appellant  from  asserting 
title  to  pension  as  his  widow  are  not  only  in  themselves  wholly  insuf- 
ficient for  such  purpose  (as  has  been  shown),  but  the  evidence  dis- 
closes no  fact  in  connection  with  which,  under  the  decisions  of  the 
department,  they  would  estop  appellant  from  asserting  title  to  pen- 
sion in  such  capacity. 

As  appears  from  slips  attached  to  the  brief  face,  the  bureau's 
action  in  appellant's  case  is  based  on  the  decision  of  the  department 
in  the  case  of  Anna  M.,  as  widow  of  William  H.  Marshall  (1184 
P.  L.  B.,  40C).  In  that  case  Anna  M.  filed  a  claim  for  pension  on 
account  of  the  service  and  death  of  the  soldier  Marshall.  She  and 
the  soldier  had  been  separated  for  many  years,  and  while  separated 
she  married  another,  a  soldier,  on  account  of  w^hose  service  and 
death  she  also  filed  a  claim  for  pension.  Her  evidence  was  con- 
flicting relative  to  her  marriage  with  Marshall,  and  as  to  whether 
said  marriage  had  been  dissolved  or  not  and  relative  to  other  essen- 
tial matters.  It  was  held  on  the  principle  observed  in  the  case  of 
Coburn,  supra^  that  the  claimant  was  estopped  from  asserting  title 
to  pension  as  the  widow  of  Marshall,  as  the  Government  was  at  a 
disadvantage  in  ascertaining  the  actual  facts  in  the  case  relative  to 
her  title  to  pension  because  of  her  conflicting  evidence  pertaining 
to  said  facts.  As  the  case  of  Coburn,  supra^  is  not  authority  for  the 
bureau's  action  in  appellant's  case,  the  cited  case  of  Marshall,  supnu 
is  likewise  not  in  point. 

No  fact  assigned  by  the  bureau  or  shown  by  the  testimony  evi- 
dences any  act  or  averment  by  the  appellant  relative  to  any  matter 
or  averment  by  the  appellant  between  her  and  the  Government  by 
which  the  Government  has  been  prejudiced  in  any  way  w^hich  can 
be  invoked  as  estopi^el  to  her  claiming  pension  as  the  soldier's  widow. 
The  tenor  of  the  reasons  assigned  for  rejecting  the  claim  are  rather 
suggestive  of  something  else  than  an  equitable  estoppel — of  the  idea 
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that  because  appellant's  conduct,  since  soldier  and  she  separated  in 
1865,  has  not  been  exemplary  as  a  wife,  that  because  she  made  no 
l)retense  to  a  claim  upon  him  as  husband  while  living,  she  has  no 
right  whatever  as  his  widow.  However  these  matters  may  be  from 
a  moral  point  of  view,  they  are  not  the  subject  of  inquiry  in  her 
claim  for  a  widow's  pension  save  so  far  as  under  the  law  of  the 
State  where  she  and  soldier  resided  they  may  affect  the  status  of 
the  Appellant  a.s  soldier's  legal  widow,  a  matter  that  has  received 
careful  attention.  And  when  the  fact  of  such  widowhood  is  estab- 
lished'consideration  of  such  other  matters  must,  of  necessity,  I^e  of 
no  avail,  unless  the  act  of  April  19,  1908,  which  the  appellant  in- 
vokes, requires  that  she  shall  be  something  more  than  the  legal  widow 
of  the  soldier — viz,  a  good  wife.  To  read  such  a  clause  into  the 
act  would  be  to  transgress  all  known  rules  of  construction  of 
statutes,  a  practice  that  can  not  be  resorted  to  in  order  to  defeat  the 
appellant's  claim  for  pension  under  the  law,  in  the  face  of  the  deci- 
sion of  the  department  in  the  case  of  Rodes,  supra,  with  which  it 
is  on  all  fours  as  to  essential  facts.  The  action  of  the  bureau  is 
accordingly  reversed,  with  direction  to  readjudicate  the  claim  in 
accordance  with  the  views  herein  expressed  as  to  the  law  governing 
in  the  matter. 


SERVICE— HONORABLE  DISCHAROE-^OINT  RESOIiUTION  OF  JUNE  28, 
1906— SIX  MONTHS  SUBSEQUENT  SERVICE. 

Ann  Graham  (widow). 

The  service  of  "not  less  than  six  months  under  any  subsequent  enlistment, 
appointment,  or  commission,"  mentioned  in  section  2  of  the  Joint  resolution  of 
June  28,  1906,  is  not  limited  to  a  service  of  six  months  under  one  particular 
enlistment,  but  means  subsequent  service  of  not  less  than  six  months  under 
one  or  more  enlistments. 

Assistant  Secretary  Carml  A.   Thorn pson  to  the  Commissioner  of 
PensionnS^  September  25^  1911. 

Ann  Graham  filed,  on  September  12,  1908,  a  claim  for  pension 
under  the  act  of  April  19,  1908,  as  widow  of  Hubert  R.  Graham, 
formerly  a  private  in  Company.  C,  One  hundred  and  forty-seventh 
Indiana  Infantry.  Said  claim  was  rejected  October  20,  1908,  on 
the  ground  that  the  soldier  deserted  from  his  first  contract  of  service 
during  the  Civil  War,  and  his  last  service  was  of  less  than  six  months' 
duration.  The  claim  was  renewed  May  3, 1911,  and  attention  called 
to  the  fact  that  the  soldier  had  two  terms  of  service  subsequent  to 
the  one  from  which  he  deserted,  from  both  of  which  he  was  hon- 
orably discharged  and  which  together  made  a  total  service  of  more 
than  six  months.     Under  date  of  May  23,  1911,  the  attorney  in  the 
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case  was  notified  that  the  rejection  of  the  claim  would  have  to  be  ad- 
hered to,  as  the  two  terms  of  service  subsequent  to  desertion  could  not 
be  combined  in  order  to  make  a  period  of  six  months'  service.  From 
that  decision  an  appeal  was  taken  May  31, 1911. 

The  soldier  enlisted  as  a  private  in  Company  D,  One  himdred  and 
sixty-third  New  York  Infantry,  August  18,  1862,  was  captured  by 
the  enemy  November  13, 1862,  and  confined  at  Richmond,  Va.,  until 
November  15,  1862.  when  he  was  paroled.  He  reported  at  Camp 
Parole,  Maryland,  November  24,  1862,  was  admitted  to  Convalescent 
Camp  Hospital,  Annapolis,  Md.,  November  29,  1862,  and  appears  to 
have  been  subsequently  in  a  hospital  at  Alexandria,  Va.  The  muster 
rolls  of  his  company  from  April  30,  1863,  to  August  31,  1863,  show 
him  "  absent  without  leave,"  and  on  the  roll  dated  October  31,  1863, 
he  is  reported  ^'  deserted."  He  never  received  a  discharge  from  that 
organization. 

He  reenlisted  April  27,  1864,  as  a  private  in  Company  A,  One 
hundred  and  thirty-third  Indiana  Volunteers  (100  days)  and  was 
mustered  out  with  the  company  September  6,  1864;  again  enlisted 
March  18, 1865,  as  a  private  in  Company  C,  One  hundred  and  forty- 
seventh  Indiana  Volunteers,  to  serve  one  year,  and  was  mustered  out 
with  the  company  August  4,  1865. 

One  of  the  conditions  of  pensionable  title  under  the  acts  of  June  27, 
1890,  and  April  19,  1908,  is  that  the  soldier  on  account  of  whose 
service  pension  is  claimed  shall  have  been  honorably  discharged 
from  his  service  in  the  Civil  War. 

By  section  2  of  a  joint  resolution  approved  July  1,  1902,  Congress 
provided : 

That  in  the  administration  of  the  pension  laws  any  enlisted  man  of  the  army, 
including  regulars,  volunteers,  and  militia,  or  any  appointed  or  enlisted  man  of 
the  Navy  or  Marine  Corps,  who  was  honorably  discharged  from  the  last  con- 
tract of  service  entered  into  by  him  during  the, late  war  of  the  rebellion,  ahaU 
be  held  and  considered  to  have  been  honorably  discharged  from  all  similar 
contracts  of  service  previously  entered  into  by  him  with  the  United  States 
during  said  war :  Provided,  That  such  enlisted  or  appointed  man  served  not  less 
than  six  months  under  said  last  enlistment  or  appointment;  that  his  entire 
service  under  said  last  enlistment  was  faithful ;  and  that  he  did  not  receive  by 
reason  of  said  last  enlistment  or  appointment  any  bounty  or  gratuity  other  than 
from  the  United  States  in  excess  of  that  to  which  he  would  have  been  entitled 
if  he  had  continued  to  serve  faithfully  until  honorably  discharged  under  any 
contract  of  service  previously  entered  Into  by  him  either  in  the  army,  navy,  or 
Marine  Corps,  during  the  war  of  the  rebellion. 

The  administration  of  this  law  in  accordance  with  its  plain  provi- 
sions produced  some  grossly  inequitable  results.  In  the  case  of  John 
Veirs,  alias  William  Dowdell,  which  came  before  the  department  on 
appeal  June  4,  1904,  the  evidence  showed  that  the  claimant  had  three 
terms  of  service  during  the  war.    From  the  first  he  deserted ;  from 
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the  second,  which  was  of  nearly  eight  months'  duration,  he  was  hon- 
orably discharged;  and  from  the  third,  which  was  of  a  little  over 
four  months'  duration,  he  was  also  honorably  discharged.  Mani- 
festly, if  he  had  not  enlisted  the  third  time,  the  joint  resolution  of 
July  1, 1902,  would  have  operated  to  give  him  an  honorable  discharge 
from  the  first  term  of  service,  but  the  service  under  his  "  last  enlist- 
ment "  having  been  less  than  six  months,  the  provisions  of  the  resolu- 
tion did  not  apply.  As  stated  by  his  attorney,  he  was  denied  pension 
"  because  of  too  much  faithful  service ; "  but  as  the  language  of  the 
statute  was  plain  and  unambiguous  the  department  was  compelled 
to  affirm  the  action. 

By  a  joint  resolution  approved  June  28,  1906,  the  joint  resolution 
of  July  1, 1902,  was  amended  to  read  as  follows: 

Sec.  2.  That  iu  the  administration  of  the  pension  laws  any  enlisted  man  or 
commissioned  officer  of  the  army,  including  regulars,  volunteers^  and  militia,  or 
any  appointed  or  enlisted  man  or  commissioned  officer  of  the  navy  or  Marine 
Corps,  who  was  honorably  discharged  from  any  subsequent  contract  of  service 
entered  into  by  him  during  the  late  war  of  the  rebellion,  shall  be  held  and  con- 
sidered to  have  been  honorably  discharged  from  all  previous  contracts  of  service 
as  commissioned  officer  or  enlisted  man  previously  entered  into  by  him  with  the 
United  States  during  said  war :  Provided,  That  such  enlisted  or  appointed  man 
or  commissioned  officer  served  not  less  than  six  months  under  any  subsequent 
enlistment,  appointment,  or  commission ;  that  his  entire  service  under  any  said 
subsequent  enlistment,  appointment,  or  commission  was  faithful,  and  that  he 
did  not  receive  by  reason  of  said  enlistment,  appointment,  or  commission  any 
bounty  or  gratuity  other  than  from  the  United  States  in  excess  of  that  to  which 
he  would  have  been  entitled  if  he  had  continued  to  serve  faithfully  until  honor- 
ably discharged  under  any  contract  of  service  previously  entered  into  by  him, 
either  in  the  army,  navy,  or  Marine  Corps,  during  the  war  of  the  rebellion. 

Under  this  amendment  (leaving  out  the  provisions  as  to  receipt  of 
bounty,  which  are  not  pertinent  to  the  case  now  under  consideration) 
an  honorable  discharge  from  any  contract  of  service  entered  into  sub- 
sequent to  the  desertion  operates  as  an  honorable  discharge  from  all 
previous  contracts,  provided  the  soldier  served  not  less  than  six 
months  under  such  subsequent  enlistment,  and  that  his  entire  service 
thereunder  was  faithful.  It  is  held  by  the  Pension  Bureau  that  this 
law  does  not  apply  unless  there  was  a  faithful  service  of  six  months' 
duration  under  one  enlistment  subsequent  to  the  desertion.  The  de- 
partment is  unable  to  concur  in  that  view.  As  has  been  shown,  the 
object  of  the  joint  resolution  of  June  28,  1906,  was  to  remedy  the 
injustice  and  absurdity  resulting  from  a  literal  construction  of  the 
joint  resolution  of  July  1,  1902.  It  is  a  well-settled  rule  that  reme- 
dial statutes  are  to  be  liberally  construed.  The  evil  of  the  joint 
resolution  of  July  1,  1902,  was  that  it  made  the  removal  of  the  bar 
of  desertion  depend  upon  the  duration  and  faithfulness  of  the  sol- 
dier's service  under  a  particular  enlistment  (viz,  his  last  enlistment 
for  service  in  the  war  of  the  rebellion).    In  the  light  of  the  amenda-   t 
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tory  resolution  of  June  28, 1906,  there  can  be  no  doubt  that  the  intent 
of  Congress  was  that  the  reenlistment  of  a  deserter  followed  by  six 
months'  faithful  service  and  honorable  discharge  should  operate  as 
a  condonation  of  the  offense  of  the  previous  desertion  in  so  far  as  it 
affected  his  right  to  pension.  The  expiatory  service  (so  to  speak) 
must  have  been  subsequent  to  the  desertion,  must  have  been  entered 
upon  during  the  war,  must  have  continued  for  at  least  six  months, 
and  must  have  been  entirely  faithful  and  terminated  by  an  honorable 
discharge.  These  are  the  only  essential  conditions  aside  from  the 
one  relating  to  bounty.  The  department  can  conceive  of  no  reason 
for  holding  that  such  service  would  be  sufficient  to  atone  for  the 
previous  desertion  if  rendered  under  one  enlistment  but  not  if  ren- 
dered under  two  enlistments.  It  might  as  well  be  held  that  the 
service  of  90  days  required  to  give  title  under  the  acts  of  June 
27,  1890,  and  April  19,  1908,  must  have  been  rendered  under  one 
enlistment. 

This  soldier,  subsequent  to  his  desertion  and  during  the  continu- 
ance of  the  war,  reentered  the  service  and  served,  altogether,  about 
nine  months.  So  far  as  the  record  shows  this  service  was  entirely 
faithful  and  was  terminated  by  honorable  discharge.  His  last  en- 
listment was  for  one  year,  but  was  shortened  by  the  close  of  the  war. 
To  deny  him  pension  because  the  service,  or  six  months  thereof,  vrss 
not  rendered  under  one  enlistment  would  be  to  perpetuate  in  a 
slightly  different  form  the  very  evil  which  the  joint  resolution  of 
June  28,  1906,  was  designed  to  remedy.  In  this  view  of  the  law  the 
action  of  the  bureau  is  held  to  have  been  erroneous  and  is  therefore 
reversed. 


Mary  K.  Bruettb  (wife). 

increase-act  of  february  6,  1907— declaration— wife  of 

pensioner. 

A  wife  of  a  pensioner  has  no  right  to  file  and  prosecute  in  her  own  name  a  claim 
for  increase  of  her  husband's  i)ension,  unless  pensioner  is,  by  reason  of 
mental  incapacity,  unable  to  execute  a  declaration  himself  and  she  is  his 
duly  ap|>ointed  guardian,  notwithstanding  she  is  drawing  one-half  of  her 
husband's  pension*  under  the  act  of  March  3,  1899. 

Assistant  Secretary  Carnii  A,  Thompson  to  the  Commissioner  of 
Pensions^  September  JO,  191 L 

Phillip  Bruette,  late  private  in  Company  K,  Twelfth  Wisconsin 
Volunteer  Infantry,  was  pensioned  under  the  provisions  of  the  act  of 
February  6,  1907,  at  $12  per  month  from  August  8,  1907.  His  wife, 
Mary  K.  Bruette,  was  allowed  one-half  his  pension  under  the  pro- 
visions of  the  first  proviso  of  the  act  of  March  3,  1899  (30  Stat.  L., 
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276),  pension  to  commence  from  October  4,  1910,  which  one-half  of 
soldier's  pension  she  is  still  receiving. 

On  May  15,  1911,  said  wife,  Mary  K.,  filed  a  claim  for  increase  of 
her  husband's  pension,  alleging  the  following : 

That  she  is  the  wife  of  Phillip  Bruette,  late  of  CJompany  F,  Twelfth  Wisconsin 
Infantry,  who  is  a  pensioner  of  the  United  States  under  the  act  of  Congress 
approved  February  6,  1907,  and  draws  one-half  of  his  pension  under  the  act  of 
Congress  approved  March  3,  1899;  that  his  pension  certificate  is  numbered 
981,506;  that  he  is  now  i>ast  70  years  of  age  and  is  entitled  to  a  pension  of  $15 
per  month  under  the  first  above-named  act,  and  that  she  makes  this  declaration 
for  the  purpose  of  securing  an  increase  of  his  pension  accordingly. 

m  On  May  17, 1911,  said  Mary  K.  Bruette  was  informed  by  the  Com- 
missioner of  Pensions  that  said  paper  purporting  to  have  been  exe- 
cuted by  her  as  the  wife  of  pensioner  could  not  be  accepted  as  a  formal 
declaration,  for  the  reason  that  declarations  for  pension,  in  order  to  be 
accepted  by  the  bureau,  must  be  signed  and  executed  by  the  claimant 
in  person,  unless  such  person  was,  by  reason  of  mental  incapacity, 
imable  to  execute  a  declaration. 

On  August  28, 1911,  Mrs.  Bruette  filed  an  appeal  from  said  action, 
contending,  among  other  things,  that  her  husband  declines  to  benefit 
her  by  applying  for  an  increase  of  pension;  that  being  pecuniarily 
interested  in  the  pension  she  believes  herself  entitled  to  apply  for  such 
increase  as  the  law  allows,  and  that  she  further  believes  that  under 
the  act  of  February  6, 1907,  an  application  for  increase  is  not  required 
to  secure  such  increase  as  the  law  allows. 

This  appeal  was  inadvertently  docketed  as  an  appeal  under  the  act 
of  March  3, 1899,  and  pensioner  was  notified  of  the  filing  of  the  same, 
when  in  fact  the  only  issue  raised  by  the  filing  of  said  claim  and  the 
commissioner's  action  thereon  is  the  right  of  said  wife  to  file  a  claim 
for  an  increase  of  her  husband's  pension. 

The  wife  bases  her  right  to  file  a  claim  for  increase  of  her  hus- 
band's claim  on  the  fact  that  she  has  a  pecuniary  interest  in  the 
pension. 

A  widow  of  a  deceased  soldier  has  a  pecuniary  interest  in  the 
amount  of  accrued  pension  due  her  husband  at  his  death,  but  it  has 
been  held  that  she  has  no  right  to  file  a  claim  in  lier  own  right  for 
the  rerating  of  her  husband's  pension  for  the  purpose  of  augmenting 
the  amount  of  pension  due  at  his  death.  See  cases  of  Leander  J. 
Moody  (12  P.  D.,  212)  and  Rowland  A.  Colby  (7  P.  D..  24). 

In  the  Moody  case  cited  the  department  said  that — 

The  widow  has  no  more  right  to  file  and  prosecute  an  original  claim  of  her 
own  for  a  rerating  of  the  soldier's  invalid  pension  after  his  denth  than  she 
would  have  hud  to  set  up  such  a  claim  during  his  lifetime,  or  to  have  filed  and 
prosecuted  a  claim  for  original  Invalid  pension  or  increase  of  the  same  in  his 
name,  unless  he  was  mentally  incomi)etent  to  prosecute  such  claim  himself  and 
she  was  his  duly  apiwlnted  guardian.  ^nn](> 
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It  was  further  said : 

She  can  not  be  allowed  the  privilege  of  prosecuting  an  originni  claim  of  her 
own  in  his  case  upon  a  question  which  he  failed  to  formally  raise  himself 
when  he  was  alive  and  had  the  right  to  do  so  if  he  chose. 

The  pensioner  not  having  been  shown  to  have  been  mentally  in- 
competent to  prosecute  a  claim,  no  person  could  file  a  claim  for  in- 
crease in  his  behalf.  The  declaration  must  have  been  signed  by  him. 
(R.  C.  Garden,  8  P.  D.,  330.) 

To  entitle  pensioner  to  an  increase  of  pension  under  the  act  of 
February  6,  1907,  an  application  therefor  must  be  filed  in  each  in- 
stance (Frederick  V.  Hotchkiss,  17  P.  D.,  402),  and  such  declaration 
must  be  signed  by  the  pensioner.     (Garden  case,  supra.) 

Appellant  had  no  right  to  file  and  prosecute  in  her  own  name  a 
claim  for  increase  of  her  husband's  pension,  and  the  action  of  the 
Gommissioner  of  Pensions  refusing  to  entertain  the  paper  filed  by 
her  as  a  valid  claim  for  increase  was  proper. 

Affirmed. 


DlSCLiARATION-DATE  OF  FIIJ:NQ~RATE-ACT  OF  FBBRUABV  6,  1807. 

Benjamin  F.  Havens. 

Declaration — Date  of  Filing — Rate — ^Act  February  6^  1907. 

If  at  the  date  of  the  execution  of  a  declaration  for  pension  under  the  act 
of  February  6,  1907,  the  applicant  had  reached  an  age  entitling  him  to  a 
pension  under  said  act,  upon  the  adjudication  and  allowance  of  such  claim 
he  is  entitled  to  the  rate  of  pension  provided  by  said  act  for  the  age  shown 
at  the  date  of  filing  his  declaration,  though  he  had  not  reached  such  age  at 
the  time  he  executed  his  declaration. 

Asststafit  Secretary  Cartni  A.  Thompson  to  the  Commissioner  of 
Pensions^  October  S,  191L 

Benjamin  F.  Havens,  formerly  first  lieutenant  of  Company  F, 
Eighty-ninth  Indiana  Infantry,  was  receiving  a  pension  of  $8  per 
month  under  the  act  of  June  27, 1890,  when  he  filed,  on  July  24, 1907, 
a  claim  for  pension  under  the  act  of  February  6^  1907,  executed 
July  20, 1907,  in  which  he  alleged  that  he  was  bom  on  July  24,  1837, 
and  was  69  years  old.  By  a  certificate  issued  October  8,  1907,  he  was 
granted  a  pension  of  $12  per  month  from  the  date  of  filing  said 
declaration. 

On  July  28,  1909,  he  filed  another  declaration  which,  in  form,  was 
an  application  for  original  pension  under  the  act  of  February  6, 1907, 
but  which  in  a  letter  accompanying  it  he  referred  to  as  "  my  applica- 
tion for  a  reissue  of  my  pension  at  age  72,"  and  also  stated : 

In  passing  upon  this  application  I  nsk  respectfully  that  you  go  into  this 
matter  and  allow  from  the  start  as  of  the  age  I  now  gip^^y^  uy  GoOqIc 
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By  a  certificate  issued  September  14,  1909,  he  was  allowed  $15  per 
month  from  July  28,  1909. 

In  a  communication  filed  January  9,  1911,  he  asked,  in  effect,  to  be 
allowed  the  difference  between  the  $12  and  $15  per  month  during 
the  period  between  July  24,  1907,  and  July  28,  1909,  contending  that 
he  had  furnished  evidence  showing  that  he  was  bom  on  July  24, 
1837,  and  was  therefore  70  years  of  age  when  his  first  application 
was  filed.  Under  date  of  February  9,  1911,  he  was  informed  that 
as  he  was  not  70  years  of  age  at  the  time  his  original  application 
was  executed  he  was  not  entitled  under  said  application  to  more  than 
$12  per  month.     From  that  decision  he  appealed  on  March  31,  1911. 

On  consideration  of  the  appeal,  May  31,  1911,  said  action  was 
affirmed,  it  being  held  that  it  was  not  proved  that  claimant  was  70 
years  of  age  at  the  time  of  filing  his  first  application  for  pension 
under  the  act  of  February  6,  1907,  and  on  September  16,  1911,  he 
filed  this  motion  to  reconsider  and  set  aside  said  decision,  contending 
that  the  evidence  filed  and  the  report  of  the  Census  Office,  giving  the 
date  of  his  age  in  1860,  showed  that  he  was  70  years  old  when  he  filed 
his  declaration. 

After  a  careful  reexamination  of  the  evidence  in  this  case  it  is 
believed  that  the  former  decision  was  erroneous  in  point  of  fact,  and 
that  July  24,  1837,  should  be  accepted  as  the  correct  date  of  the 
claimant's  birth. 

It  seems  evident,  as  before  stated,  that  he  does  not  know  the  date 
of  his  birth  to  a  certainty.  In  accepting  an  appointment  as  addi- 
tional paymaster  of  volunteers  during  the  war  with  Spain  he  stated 
that  he  was  bom  July  24,  1842,  but  in  weighing  that  statement  it 
must  be  borne  in  mind  that  he  was  then  far  past  the  legal  age  for 
military  service  and  had,  therefore,  a  strong  motive  for  making  him- 
self appear  as  young  as  possible. 

Assuming  that  he  purposely  misrepresented  his  age  at  that  time, 
it  would  be  natural  that  he  should  continue  the  misrepresentation 
in  subsequent  declarations  for  pension.  However  that  may  have 
been,  the  statements  tending  to  show  that  he  was  born  in  1841  or 
1842,  whether  made  designedly  or  inadvertently,  are  so  at  variance 
with  what  must  be  considered  the  most  trustworthy  evidence  in  the 
case  that  for  present  purposes  they  may  be  ignored. 

Under  the  rules  adopted  and  followed  in  this  class  of  cases  the 
best  evidence  as  to  the  age  of  the  claimant  is  that  afforded  by  the 
census  returns  of  1860  and  the  records  of  the  War  Department.  The 
census  enumeration,  which  was  made  in  June,  1860,  gave  his  age  as 
23  years,  which  would  make  the  year  of  his  birth  either  1836  or  1837. 
The  records  of  the  War  Department  give  his  age  at  enlistment 
(August  13,  1862)  as  24  years,  which  would  make  the  year  of  his 
birth  1837  or  1838.    Taking  these  records,  therefore,  tlier^^is  4L.4J&^Ie 
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crepancy  of  only  one  year.  The  information  upon  which  the  census 
return  was  based  was  presumably  obtained  from  his  parents.  The 
Army  record  was  presumably  based  upon  the  soldier's  own  statement. 
As  between  these  two  sources  of  information  the  former  is  regarded 
as  the  most  trustworthy.  Assuming  that  he  was  bom  on  July  24 
and  that  his  parents  gave  his  age  as  of  that  date  (which  is  very  prob- 
able, as  it  was  his  nearest  birthday),  the  record  sustains  his  present 
contention  that  he  was  born  on  July  24,  1837,  and  that  will  be  ac- 
cepted as  the  true  date  of  his  birth. 

Admitting,  then,  that  he  was  70  years  of  age  on  the  day  he  filed 
his  application  (July  24,  1907) ;  to  what  rate  of  pension  was  he 
entitled  ? 

The  Pension  Bureau  held  that  he  was  entitled  to  only  $12  per 
month  and  rejected  his  application  for  a  rerating  on  the  ground 
that  he  was  not  70  years  of  age  when  his  original  application  was 
"  executed." 

The  act  of  February  6,  1907,  provides  that  any  person  who  served 
ninety  days  or  more  in  the  military  or  naval  service  of  the  United 
States  during  the  late  civil  war,  or  sixty  days  in  the  war  with  Mexico, 
and  who  has  been  honorably  discharged  therefrom,  and  who  has 
reached  the  age  of  62  years  or  over,  shall,  upon  making  proof  of  such 
facts,  be  placed  upon  the  pension  roll  and  be  entitled  to  receive  a 
pension,  as  follows: 

In  case  such  person  has  reached  the  age  of  sixty-two  years,  twelve  dollars 
per  month ;  seventy  years,  fifteen  dollars  per  month ;  seventy-five  years  or  more, 
twenty  dollars  per  month ;  and  such  pension  shall  commence  from  the  date  of 
the  filing  of  the  application  in  the  Bureau  of  Pensions  after  the  passage  and 
approval  of  this  act. 

The  words  "  has  reached  the  age,"  etc.,  evidently  relate  to  the  time 
of  filing  the  application.  There  is  no  other  date  mentioned  or  sug- 
gested to  which  they  can  relate.  The  plain  meaning  is  that  in  case 
such  person  has  reached  the  age  of  62  years  at  the  date  of  filing  his 
application  he  shall  be  entitled  to  receive  $12  per  month  from  said 
date;  if  70  years,  $15  per  month,  and  so  on.  This  seems  too  obvious 
to  admit  of  discussion.  It  is  impossible  to  draw  from  the  language 
of  the  act  any  other  meaning. 

Is,  then,  the  age  of  a  claimant  at  the  time  of  executing  his  appli- 
cation or  declaration  under  the  act  of  Februarj'  6,  1907,  to  be  con- 
sidered immaterial?  By  no  means.  The  rule  is  well  settled  that 
a  declaration  for  pension  executed  pior  to  the  date  when  a  right  to 
pension  accrued  is  invalid.  (See  case  of  George  W.  Bills,  17  P.  D., 
403,  and  decisions  therein  cited.)  Thus  the  wife  of  a  soldier  can 
not  execute  a  valid  declaration  for  widow's  pension  prior  to  his 
death;  a  soldier  can  not  execute  a  valid  application  for  invalid  pen- 
sion while  still  in  the  service;  an  application  for  pension  under  the 
act  of  June  27,  1800,  executed  before  the  passage  of  the  aci^s^void, 
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and,  for  a  like  reason,  a  declaration  for  pension  under  the  act  of 
February  6,  1907,  is  invalid  if  made  by  a  man  under  62  years  of  age. 
The  general  principle  underlying  the  rule  is  plain — a  declaration 
must  allege  the  existence  of  those  facts  which  are  essential  to  give 
title  to  the  pension  claimed.  If  the  declarant  can  not  truthfully 
allege  such  facts,  he  can  not  make  a  valid  declaration.  In  common 
parlance,  he  has  no  "  status  to  apply."  The  declaration  is  void  on  its 
face,  because  the  facts  stated  therein  do  not  bring  the  claimant  within 
the  provisions  of  the  law. 

In  the  case  of  William  H.  Haggerty  (10  P.  D.,  359)  the  claimant 
executed  an  application  for  pension  on  the  day  of,  but  a  few  hours 
subsequent  to,  his  muster  out  of  service.  The  question  as  to  the 
validity  of  said  application  having  been  referred  to  the  Assistant 
Attorney-General  for  the  Department,  he,  on  October  25,  1899.  ren- 
dered an  opinion  in  which,  after  citing  various  provisions  of  the  law 
which  would  preclude  or  render  ineffectual  the  filing  an  application 
for  pension  before  discharge,  went  on  to  say : 

and  ♦  ♦  ♦  the  claimant  could  not  well  execute  an  application  for  pen- 
sion before  that  time,  for  the  reason  that  he  could  not  truthfully  allege  dis- 
charge from  the  service,  an  item  of  proof  essential  to  pension. 

But  inasmuch  as  at  the  time  of  executing  the  declaration  the  sol- 
dier could  and  did  truthfully  allege  that  every  element  of  title  ex- 
isted, the  application  (which  was  filed  five  days  after  its  execution) 
was  held  to  be  good  and  pension  was  allowed  from  the  date  of  filing. 

In  the  case  now  under  consideration  the  claimant  executed,  on 
July  20,  1907,  an  application  for  pension  under  the  act  of  February 
6,  1907,  in  which  he  alleged  a  service  of  more  than  ninety  days  in 
the  civil  war,  that  he  was  honorably  discharged  therefrom^  and  that 
he  was  69  years  of  age,  having  been  born  on  July  24,  1837.  It  was 
in  all  respects  a  valid  application,  and,  upon  proof  of  the  facts,  he 
was  entitled  to  receive  a  pension  in  accordance  with  the  provisions  of 
said  act,  one  of  which  (as  already  pointed  out)  is  that  if  an  appli- 
cant otherwise  entitled  has  reached  the  age  of  70  years  at  the  date 
of  filing  his  application  he  shall  be  entitled  to  $15  per  month  from 
that  date. 

It  will  be  observed  that  he  was  not  claiming  any  particular  rate 
of  pension.  It  was  a  general  claim  for  such  pension  as  he  might  be 
entitled  to  under  the  act.  The  application  being  a  good  and  suffi- 
cient one  under  the  terms  of  the  statute,  the  rate  to  be  allowed  was 
a  matter  to  be  determined  from  the  law  and  the  facts.  Applying 
the  law  to  the  admitted  facts,  the  department  can  see  no  escape  from 
the  conclusion  that  he  should  have  been  allowed  $15  per  month 
instead  of  $12  from  July  24,  1907. 

This  view  is  not  in  conflict  with  the  decision  in  the  case  of  Fred- 
erick V.  Hotchkiss  (17  P.  D.,  402)  and  is  not  intended  to  abrogate  t 
the  holding  in  that  case  to  the  effect  that  the  act  of  February  6,  1907,  r^ 
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does  not  increase  j^ensions  thereunder  autoniaticallv,  bnt  that  appli- 
cation must  be  made  for  each  successive  raise  in  rate  before  it  can 
be  granted. 

If  this  claimant,  being  already  in  receipt  of  a  pension  of  $12  per 
month  under  the  act  of  February  (5,  1907,  had  made  the  application 
heretofore  referred  to  for  the  purpose  of  obtaining  an  increase  the 
case  would  present  a  radically  different .  aspect.  In  that  case  the 
application  would  have  been  invalid,  as  it  did  not  allege  the  existence 
of  facts  necessary  to  be  shown  to  entitle  him  to  an  increase.  The 
point  which  it  is  desired  to  make  is  this:  That  an  application  under 
the  act  of  February  6,  1907,  which  does  not  allege  facts  sufficient, 
if  proved,  to  entitle  the  applicant  to  pension  thereunder  is  invalid 
on  its  face  and  may  be  dismissed  or  rejected  without  further  con- 
sideration; but  if  the  application  is  sufficient  to  give  him  pensionable 
status  under  the  act — a  "  standing  in  court,"  so  to  speak — and  the 
case  proceeds  to  adjudication,  then  the  rate  of  pension  to  be  allowed 
is  governed  by  his  age  at  the  time  of  filing  the  application  and  not 
by  his  age  at  the  time  of  its  execution. 

For  the  reasons  stated  the  motion  is  sustained  and  read  judication 
of  the  claim  directed  in  accordance  with  the  views  herein  expressed. 


DEATH     CAXTSB-PATHOLOOICAL    SEQUENCE-CHRONIC     DTARRHKA- 

ANI>  OAL.L.STONEH. 

Hannah  D.  Eusche  (wroow). 

Appellant's  husband  served  during  the  Civil  War,  from  February  25  to  July 
22,  1865,  and  died  September  27,  1899,  of  gall8tone&  He  was  paid  pension 
under  the  general  law  at  $4  per  month,  on  account  of  disability  resulting 
from  chronic  diarrhea,  from  May  1,  1885,  date  of  filing  claim,  to  July, 
1890,  when  he  was  pensioned  at  $6  per  month  under  the  act  of  June  27, 
1890,  for  partial  inability  to  earn  a  support  by  reason  of  disability  from 
diarrhea  and  other  causes,  though  there  were  no  physical  signs  of  said 
diarrhea  present  during  any  of  the  period  from  filing  his  claim  in  1885  to 
his  death  in  1899.  The  facts  in  the  case,  as  stated,  are  not  sufficient  upon 
which  to  base  a  conclusion  that  chronic  diarrhea  bore  any  causative  rela- 
tion to  the  fatal  gallstones. 

Assistant  Sccj^etarnj  (^arin'i  A,   Thompson  to  the  Commhftiofier  of 
Peju^iovs,  September  2o^  191 L 

The  soldier,  Frank  Joseph  Rusche,  served  in  Company  G,  Second 
Minnesota  Vohinleer  Infantry,  from  February  25  to  July  22,  1865. 
He  was  granted  a  pension  under  the  general  law  at  the  rate  of  $4  a 
month  on  account  of  disability  resulting  from  chronic  diarrhea.  He 
was  paid  such  pension  from  May  1, 1885,  date  of  filing  claim,  to  July, 
1890,  when  he  was  allowed  $6  a  month  under  the  act  of  June  27, 1890, 
for  partial  inability  to  earn  a  support  by  manual  labor  by  reascMi  of 
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chronic  diarrhea,  rheumatism,  and  disease  of  heart.  He  died  Sep- 
tember 27, 1899. 

His  widow,  Hannah  D.,  filed,  October  31,  1910,  through  her  at- 
torney. Dr.  Theodore  L.  Hatch,  a  declaration  for  pension  under  the 
provisions  of  the  act  of  April  19,  1908,  and  pension  was  allowed 
December  18, 1910,  commencing  from  date  of  filing. 

She  filed  another  declaration  for  pension,  January  23,  1911,  in 
which  she  stated  the  purpose  of  same  was  to  obtain  arrears  of  pen- 
sion due  her  as  widow  of  the  soldier  "  which  accumulated  at  the  rate 
of  $12  per  month  from  the  date  of  the  death  of  the  said  Joseph 
Rusche,  which  occurred  on  the  27th  day  of  September,  1899,  to  the 
date  of  the  allowance  of  her  pension." 

This  declaration  was  accepted  by  the  bureau  as  a  claim  for  pension 
under  the  general  law.  Said  claim  was  adjudicated  February  15, 
1911,  and  rejected  in  conformity  with  an  indorsement  on  face  brief 
as  follows: 

Approved  for  rejection  on  the  ground  that  the  soldier's  death  from  disease  of 
Uyer  cannot  be  accepted  as  a  result  of  pensioned  disability,  chronic  diarrhea, 
and  it  is  not  shown  by  record,  medical  or  other  satisfactory  evidence  to  have 
been  otherwise  due  to  his  military  service.    See  medical  action  preceding  brief. 

The  preceding  brief  referred  to  contained  an  indorsement  that 
soldier's  death  resulted  from  disease  of  liver  not  due  to  cause  which 
was  legally  accepted  (chronic  diarrhea)  and  that  "alcoholism  can 
not  be  eliminated." 

Subsequent  to  the  rejection  of  the  claim  affidavits  were  filed 
March  7  and  8,  1911,  with  a  view  to  reopening  the  claim,  but  the 
bureau  did  not  regard  same  as  sufficient  for  the  purpose  and  reopen- 
ing was  refused  March  18,  1911. 

Subsequent  to  this  refusal  to  reopen  the  claim  the  attorney  in  the 
case.  Dr.  Hatch,  requested  in  a  letter  dated  March  20,  1911,  that  he 
be  advised  as  to  the  source  of  the  information  that  the  soldier  was  an 
habitual  drunkard,  and  the  bureau  under  date  of  March  22,  1911, 
replied  in  regard  thereto  as  follows: 

Numerous  affidavits  have  been  filed  in  the  bureau  by  the  claimant  relative 
to  the  soldier  having  for  many  years  used  alcoholics  to  excess.  Probably  the 
most  definite  statement  and  the  one  on  which  the  greatest  reliance  has  been 
placed  by  the  bureau  as  to  the  soldier's  habits  is  that  of  the  claimant  herself, 
she  certainly  being  in  a  position  to  know  of  his  habits,  and  In  a  sworn  state- 
ment filed  November  7,  1910,  she  stated  that  "  she  would  have  made  an  appli- 
cation for  a  pension  immediately  subsequent  to  her  husband's  death  but  that 
she  was  ignorant  of  such  matters,  and  that  her  husband,  who  was  a  confirmed 
drunkard  and  had  maltreated  her,  had  given  her  to  understand  that  he  had 
taken  such  measures  as  would  prev^t  her  from  ever  getting  a  pension." 

The  statements  of  numerous  other  persons  which  were  filed  by  the  claimant 
describe  the  soldier's  habits,  and  their  statements  as  a  whole  are  confirmatory 
of  that  of  the  claimant,  if  confirmation  were  necessary,  as  to  his  habits^ 

uiymzeu  uy  V^Jv^/v^VJ  Iv^ 
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With  such  infonnatioii  as  this  on  file,  the  statemoits  of  persons  now  filed  in 
which  it  Is  stated  that  the  soldier  was  not  a  confirmed  drunkard  can  not  be 
accepted  to  disprove  the  admissions  of  the  claimant  herself,  and  the  statements 
of  her  witnesses  as  to  what  his  habits,  as  a  fact,  really  were. 

With  such  a  history  and  with  a  disability  such  as  has  been  shown  In  this 
case,  it  is  believed  and  held  that  the  rejection  of  the  widow's  claim  was  proper. 

If  the  claimant  is  still  not  satisfied  with  the  adverse  action  of  this  bureau, 
she  is  at  liberty  to  make  an  appeal  to  the  honorable  Assistant  Secretary  of  the 
Interior  if  she  so  desires. 

Aocordingly,  the  attorney  in  the  case  entered  an  appeal  April  10, 
1911,  setting  out  in  explanation  of  the  widow's  sworn  statement  in 
regard  to  her  husband's  habits,  that  same  was  made  in  order  to  ac- 
count for  the  delay  in  filing  the  claim. 

Action  on  the  appeal  was  deferred  by  the  department  for  a  time  in 
order  that  more  medical  testimony  could  be  filed  in  the  Bureau  of 
Pensions  going  to  the  cause  of  Uie  fatal  disease.  Such  testimony 
was  duly  filed,  consisting  of  the  affidavits  of  three  physicians,  Drs. 
F.  M.  Smersh,  Charles  H.  Mayo,  and  Frank  F.  Westbrook. 

The  bureau  did  not  regard  said  testimony  sufficient  to  reopen  the 
claim  and  returned  the  papers  in  the  case  to  the  department  August 
11, 1911,  for  disposition. of  the  appeal. 

The  evidence  in  the  invalid  claim  at  the  time  of  the  original  adju- 
dication thereof  was  accepted  by  the  bureau  as  sufficient  to  show  the 
soldier  contracted  diarrhea  in  service  and  line  of  duty ;  that  same  con- 
tinued, and  that  the  degree  of  disability  resulting  therefrom  war- 
ranted the  allowance  of  the  rate  of  $4  a  month.  Medical  examina- 
tions made  under  claims  for  increase  did  not,  it  appears,  disclose 
conditions  warranting  the  allowance  of  a  rate  in  excess  of  that 
originally  granted. 

A  board  of  surgeons  which  examined  him  June  11,  1890,  at  his 
place  of  residence,  Owatonna,  Minn.,  did  not  recommend  a  rate  for 
diarrhea. 

He  was  next  examined  May  16,  1894,  by  the  board  at  Owatonna, 
of  which  Dr.  Smersh,  his  family  physician,  was  secretary.  Said 
board  reported  in  reference  to  the  evidence  of  diarrhea  as  follows: 

Stomach  and  bowels  do  not  show  any  abnormal  condition  on  abdominal 
examination.    Liver  and  spleen  normal. 

The  board,  after  describing  some  symptoms  indicating  the  ex- 
istence of  a  disease  of  the  rectum,  certified  as  follows : 

No  other  disabilities  are  found  to  exist  and  those  existing,  in  our  Judgment, 
are  not  due  to  claimant's  vicious  habits,  although  he  has  not  carried  on  a  T&y 
regular  life.    He  has  been  addicted  to  excessive  drinking  to  some  extent 

It  is  rather  hard  for  us  to  do  any  rating  in  cases  like  these.  We  would 
rather  leave  it  to  the  Judgment  of  those  who  have  more  experience  in  such 
matters.    We  know  the  claimant  does  some  work  at  his  trade — ^shoemaker. 

A  subsequent  examination  made  by  a  board  of  surgeons  at  North- 
field,  Minn.,  August  11, 1897,  or  about  two  years  prior  to  the  soldier's 
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death,   also   failed    to   disclose   any   symptoms   pathognomonic   of 
diarrhea. 

The  cause  of  his  death  was  first  shown  by  an  affidavit  filed  October 
31,  1910,  in  the  handwriting  of  the  attorney,  Dr.  Hatch,  and  signed 
by  Dr.  B.  M.  J.  Conlin,  reading  as  follows: 

That  he  is  a  practicing  physician  and  that  he  was  acquainted  with  said  sol- 
dier about  one  year  and  that  he  attended  said  soldier  in  his  last  illness  and  that 
the  said  Joseph  Rusche  died  on  the  27th  day  of  September,  1890,  of  gallstones, 
resulting  from  chronic  diarrhea,  which  was  produced  by  chronic  gastro-^iteritis 
and  which  terminated  lu  chronic  catarrh  of  the  biliary  passages  and  resulting 
gallstones  and  indigestion. 

There  was  filed  December  6, 1910,  an  affidavit  signed  by  Dr.  Francis 
M.  Smersh,  as  follows: 

That  he  is  a  practicing  physician  and  that  he  was  acquainted  with  said  sol- 
dier for  about  10  years  prior  to  his  death  and  that  he  was  his  physician  during 
most  of  that  time. 

Affiant  further  states  for  the  last  four  or  five  years  of  his  life  affiant  treated 
the  said  Joseph  Rusche  for  a  diseased  condition  of  the  stomach  and  bowels, 
which  was  associated  with  chronic  diarrhea  and  was  a  result  of  it 

Affiant  also  states  that  the  diseased  condition  of  the  alimentary  tract  resulted 
in  gaUstones. 

During  affiant's  absence  Dr.  B.  M.  J.  Ck)nlin  attended  the  said  Joseph  Rusche 
during  the  last  day  or  two  of  his  life. 

Affiant  also  states  that  to  the  best  of  his  knowledge  and  belief  the  said 
Joseph  Rusche  died  from  chronic  diarrhea  and  its  results. 

Affiant  bases  his  judgment  on  his  personal  observation  of  the  case  extending 
over  a  period  of  nearly  10  years,  during  which  he  prescribed  for  him  often. 

The  medical  referee  in  his  action  on  the  claim  held,  as  heretofore 
stated,  that  the  fatal  disease  of  liver  was  not  due  to  chronic  diarrhea 
and  that  alcoholism  could  not  be  eliminated  as  a  factor  in  the  death 
cause. 

The  attorney  in  the  appeal  invoked  the  theory  of  autoinfection  to 
account  for  gallstones  which  led  to  the  soldier's  death.  He  stated 
that  the  intestines  were  diseased  but  not  by  the  use  of  alcoholics,  but 
that  the  disease  of  service  origin,  chronic  diarrhea,  produced  toxins 
in  the  intestines  which  were  carried  into  the  liver  and  its  ducts  and 
these  caused  said  gallstones. 

The  attorney  concluded  his  rather  extended  argument  with  the 
statement  that  "  this  whole  case  hinges  on  whether  the  said  Joseph 
Rusche  died  of  chronic  diarrhea  and  its  results  or  the  results  of  alco- 
holism." 

The  affidavit  of  Dr.  Mayo  recently  filed  contains  the  statement 
that  it  was  very  probable  the  late  pensioner  suffered  with  some 
chronic  disease  of  the  liver  with  infection  of  the  gall  bladder,  and 
"inasmuch  as  Mr.  Rusche  suffered  for  many  years  from  chronic 
diarrhea  it  is  quite  probable  that  it  was  the  source  of  the  liver  trouble 
which  it  was  testified  bv  his  phvsicians  existed  in  his  case."    C^r\r\n]{> 
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Dr.  Westbrook,  in  his  affidavit  filed  at  same  time,  also  expressed  the 
same  views. 

It  may  be  regarded  as  an  accepted  medical  fact  that  gallstones  are 
formed  in  the  gall  bladder,  or  ducts,  by  the  precipitation  of  cho- 
lesterin  from  the  bile  of  which  it  is  the  chief  constituent.  The  causes 
leading  to  such  precipitation  are  not  well  understood  and  several 
theories  have  been  advanced  in  explanation  of  the  process.  One 
theory  is  that  microorganisms,  reaching  the  liver  from  any  source, 
by  primarily  exciting  a  catarrhal  inflammation  in  the  organ  modify 
the  chemical  composition  of  the  bile  and  favor  the  precipitation  of 
cholesterin  and  of  lime  salts. 

If  it  were  possible  for  a  catarrhal  process  in  the  intestines  to  in- 
augurate in  the  liver  such  pathology,  then  it  could  be  reasonably 
held  that  the  intestinal  catarrh  in  this  case  was  the  result  of  the  abuse 
of  alcoholic  beverages  inasmuch  as  it  is  shown  as  a  fact  that  the 
soldier  was  given  to  such  excesses. 

The  theory  of  autoinfection  advanced  by  the  attorney  is  not  appli- 
cable to  the  facts  in  the  case  for  autoinfection  is  self-impoisomnent 
by  the  retention  in  the  body  of  the  products  of  disturbed  metabolism, 
or  of  normal  metabolism  when  accumulated  in  abnormal  quantity. 

There  is  no  proof  whatever  that  there  was  retention  in  the  body  of 
the  soldier  of  any  products  of  either  normal  or  disturbed  metabolism. 

If  there  were  poisoning  by  the  products  of  intestinal  putrefaction, 
which  is  not  autoinfection,  it  would  be  more  reasonable  to  hold  that 
such  intestinal  putrefaction  was  occasioned  by  disease  set  up  by  the 
irritating  effects  of  alcohol  on  the  mucous  membrane  and  glands  of 
the  parts  involved  rather  than  by  the  iiiarrhea  of  service  origin, 
which  necessarily  was  aggravated  by  the  excessive  use  of  alcohol. 

Gallstones  occur  slightly  more  frequently  in  cases  of  cirrhosis  (alcoholic 
liver)  than  In  the  ordinary  run  of  cases.  Thus,  In  136  cases  of  cirrhosis  ex- 
amined after  death  at  St.  George's  Hospital,  gallstones  were  found  In  21,  or  15.4 
per  cent    ♦    ♦    ♦ — (Rolleston.) 

Gallstones  are  particularly  common  in  persons  of  stout  habit  who  consume 
large  quantities  of  rich  saccharine  and  greasy  food  and*  alcoholic  fluids  and  who 
!it  same  time  lead  sedentary  Uvea — (Murchison.) 

The  last-named  authority  also  refers  to  the  frequency  of  the  ail- 
ment in  persons  whose  occupations  require  that  they  sit  in  a  bent- 
over  position.    The  late  pensioner  was  a  shoemaker. 

It  is  of  course  nothing  more  than  mere  conjecture  to  say  that  the 
formation  of  gallstones  in  the  case  of  the  late  pensioner  was  due  to 
diarrhea,  of  which  there  were  no  objective  symptoms  discovered  on 
medical  examination. 

It  is  not  believed  the  facts  in  this  case  are  sufficient  upon  which  to 
base  a  conclusion  that  there  were  microorganisms  in  the  late  pen- 
sioner's intestines,  caused  by  diarrhea  or  causing  diarrhea,  which  in- 
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vaded  the  liver  and  produced  gallstones.  It  does  not  seem  reasonable 
that  such  an  event  would  have  been  postponed  34  years.  Moreover, 
it  is  not  a  clinical  observation  that  persons  afflicted  with  diarrhea 
become  subjects  of  gallstones,  and  among  the  many  thousands  of 
claims  for  pension  adjudicated  by  the  department,  diarrhea  is  not 
known  to  have  produced  such  pathology. 

The  department  does  not  regard  the  theory  advanced  in  this  case 
as  sufficient  to  warrant  the  reversal  of  the  action  of  the  bureau  and 
the  same  is  hereby  affirmed. 

ORIGIN— DISABILITY— TUBERCULOSIS— ENLARGED  GLANDS. 

Ignacy  Goscinski. 

The  "slightly  enlarged  gland,  right  side/'  noted  at  claimant's  enlistment,  was 
evidently  a  manifestation  of  the  tubercular  disease  of  the  lymphatic  glands 
of  the  neck  which  necessitated  operations  for  their  removal  resulting  in 
claimant's  discharge  from  the  military  service,  and  did  not  originate  in  the 
service  in  line  of  duty. 

Assistant  Secretary  Carrtii  A,  Thompson  to  the  Commissioner  of 
Pen&ions^  Noi'emi>er  6^  1911. 

This  claimant  enlisted  Jime  17, 1907,  and  was  discharged  February 
14,  1910,  on  a  certificate  of  disability.  On  March  1,  1910,  he  filed  a 
claim  for  pension  alleging  that  while  in  service  at  Pine  Camp,  N.  Y., 
in  July,  1908,  he  contracted  disease  of  lungs  and  throat  which  de- 
veloped into  pulmonary  tuberculosis.  This  claim  was  rejected  June 
17,  1911,  after  a  special  examination,  on  the  ground  that  a  ratable 
degree  of  disability  was  not  shown  since  the  date  of  filing  from  the 
alleged  disease  of  throat  and  lungs  independent  of  the  disease  of 
glands  of  the  right  side  existing  at  enlistment.  An  appeal  from  this 
adverse  action  was  entered  July  31,  1911,  by  the  claimant's  attorney. 

The  records  of  the  physical  examination  of  the  claimant  at  enlist- 
ment show  that  "Tendency  both  sides.  Slightly  enlarged  gland, 
right  side,"  were  noted  at  that  time.  Correspondence  with  The 
Adjutant  General,  War  Department,  failed  to  elicit  any  information 
in  regard  to  the  precise  location  of  the  enlarged  gland  nor  any  expla- 
nation of  the  phrase  "  tendency  both  sides."  The  medical  records 
show  that  the  claimant  was  under  treatment  for  acute  follicular  ton- 
sillitis, right  side,  in  August,  1908 ;  for  tumor  of  neck,  left  side,  in 
February,  1909;  for  tubercular  adenitis,  cervical,  both  sides,  and 
chronic  pulmonary  tuberculosis,  both  apices,  from  March  15,  1909,  to 
the  time  of  his  discharge.  It  further  appears  that  operations  were 
performed  March  29  and  May  15, 1909,  for  extirpation  of  the  diseased 
glands  in  the  neck,  and  that  in  June,  1909,  when  the  claimant  entered 
the  United  States  General  Hospital,  Fort  Bayard,  N.  Mex.,  the  diag- 
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nosis  was  changed  from  "tubercular  adenitis,  cervical,  both  sides; 
extirpation  of  glands,  both  sides,"  to  "  chronic  pulmonary  tubercu- 
losis, both  apices;  chronic  tuberculosis  cervical  glands,  both  sides." 

The  official  examination  under  the  claim  for  pension  was  made 
May  18,  1910.  The  report  thereof  shows  that  the  claimant  was  then 
26  years  of  age,  5  feet  7  inches  in  height  and  160  pounds  in  weight — 
considerably  above  the  average  of  men  of  his  stature;  that  chronic 
pharyngitis  and  laryngitis  with  tubercular  ulcers  were  found,  but  no 
evidence  of  disease  of  lungs.  There  is  also  a  description  of  one 
enlarged  gland  on  the  left  side  of  the  neck  and  a  description  of  the 
scars  of  the  former  operations  on  each  side. 

The  rejection  of  the  claim  was  in  accordance  with  the  opinion  of 
the  medical  referee  dated  May  25,  1911,  that  "  the  slightly  enlarged 
gland,  right  side,  at  enlistment  may  be  regarded  as  the  earlier  mani- 
festation of  the  general  tuberculosis  shown  in  service  and  the  certifi- 
cate of  examination  and  can  not  therefore  be  excluded  from  the 
alleged  disease  of  throat  and  lungs." 

Medical  authorities  show  that  tuberculosis  of  the  lymphatic  glands, 
generally  known  as  scrofula,  is  most  conunon  in  children  and  young 
adults;  that  the  glands  of  the  neck  are  most  usually  affected,  and  that 
cases  of  pulmonary  or  general  tuberculosis  frequently  owe  their  ex- 
istence to  tubercle  bacilli  implanted  in  early  life  remaining  dormant 
in  the  lymphatic  system.  In  this  case  there  is  no  reason  to  doubt  the 
correctness  of  the  conclusion  of  the  medical  referee,  that  the 
"  slightly  enlarged  gland,  right  side,"  noted  at  enlistment  was  a 
manifestation  of  the  tubercular  disease  which  necessitated  the  surgi- 
cal operations  and  caused  the  claimant's  discharge  from  the  military 
service.  In  fact,  the  history  of  the  case  does  not  justify  any  other 
conclusion. 

Although  the  claimant  alleged  in  his  application  for  pension  that 
his  disability  was  contracted  at  Pine  Camp  in  July,  1908,  it  will  be 
noted  that  in  December,  1910,  when  interviewed  by  a  special  examiner, 
he  asserted  that  his  first  disability  in  service  was  a  sore  big  toe  on  his 
right  foot,  caused  by  marching  from  Pine  Camp,  and  that  his  next 
disability  was  an  enlargement  of  the  glands  of  the  left  side  of  the 
neck  at  Plattsburg  Barracks,  N.  Y.,  in  September,  1908.  He  also 
asserted  that  nothing  was  said  to  him  in  regard  to  any  swelling  or 
enlargement  of  the  glands  of  the  neck,  or  any  tendency  thereto,  at 
the  time  of  his  examination  prior  to  enlistment.  Clearly,  therefore, 
he  has  no  definite  personal  know^ledge  as  to  when  or  where  the 
affection  originated. 

The  question  of  tuberculosis  occurring  in  the  Army  as  the  result 
of  infections  received  while  in  service  and  also  as  a  recrudescence  of 
old  arrested  foci  which  existed  prior  to  enlistment  is  discussed  in  the 
Report  of  the  Surgeon  General,  United  States  Army,  for  the  fiscal 
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year  ending  June  30,  1910,  and  the  conclusions  are  stated  as  follows 
(p.  55): 

It  seems  evident  that  place  infections  must  be  quite  a  small  factor  in  the  pro- 
duction of  tuberculosis  in  the  Army.  In  fact,  a  tuberculous  soldier  has  small 
chance  to  infect  his  comrades,  since  as  soon  as  he  becomes  sick  he  is  promptly 
removed  to  hospital,  and  as  soon  as  a  diagnosis  of  probable  pulmonary  tubercu- 
losis is  made  he  is  transferred  to  the  Hospital  for  Tuberculosis  at  Fort  Bayard, 
N.  Mex.  In  view  of  the  abundant  food  and  good  clothing  and  the  large  amount 
ot  exercise  in  the  open  air  which  the  soldier  enjoys,  as  well  as  the  protection 
from  infection,  due.  as  above  shown,  to  the  prompt  elimination  of  those  infected, 
it  would  seem  that  the  chances  of  acquiring  tuberculosis  in  the  Army  would  be 
small  as  compared  with  civil  life.  It  is  believed,  therefore,  that  a  large  proposi- 
tion of  the  cases  developing  in  the  Army  are  recurrences  of  old  and  arrested  in- 
fections acquired  before  enlistment,  and  that,  as  is  the  case  with  the  venereal 
diseases,  the  hope  of  improvement  in  the  Army  rests  to  a  large  extent  upon  the 
success  of  preventive  work  in  the  civil  population  from  which  it  is  recruited. 

This  case  presents  some  facts  in  common  with  that  of  Alva  H. 
Hinton,  formerly  a  hospital  apprentice.  United  States  Navy,  who 
was  discharged  on  the  report  of  a  medical  survey  on  account  of  tuber- 
culosis of  the  lungs  which  existed  prior  to  his  enlistment  and  whose 
claim  for  pension  (No.  58279)  was  rejected  on  that  ground.  In 
aflSrming  the  adverse  action  in  that  case  (1206  P.  L.  B.,  346)  the  de- 
partment stated  as  follows,  citing  the  Report  of  the  Surgeon  General, 
United  States  Navy,  for  the  fiscal  year  1909  : 

Medical  authorities  show  that  but  few  cases  of  chronic  tuberculosis  of  the 
lungs  develop  symptoms  of  sufficient  magnitude  to  attract  attention  until  the 
disease  has  existed  for  a  number  of  years  in  a  dormant  condition.  The  Report 
of  the  Surgeon  General  of  the  United  States  Navy  for  the  fiscal  year  1909  shows 
(p.  65)  that  during  said  year  33  cases  of  tuberculosis  developed  among  the  re- 
cruits at  three  naval  training  stations,  notwithstanding  the  best  endeavors  at 
the  time  of  enlistment  to  eliminate  the  physically  unfit  and  ineligible.  ''In 
order  to  remove  from  the  service  those  In  whom  the  disease  is  so  latent  or 
quiescent  as  not  to  be  detectable  by  the  usual  method  of  diagnosis  "  the  report 
contains  a  statement  that  as  soon  as  the  harmlessness  of  a  reliable  test  upon 
the  apparently  healthy  has  been  definitely  demonstrated  the  early  requirement 
of  such  an  aid  to  diagnosis  would  be  justified,  since  it  is  quite  as  much  to  the 
interest  of  the  individual  as  it  is  to  the  Government  to  discover  the  disease  at 
the  earliest  possible  moment. 

The  importance  of  determining  the  presence  of  physical  defects  existing  prior 
to  enlistment  is  also  discussed  on  page  48  of  said  report  and  it  is  stated: 
**  Obviously  the  longer  such  determlnataion  is  delayed  the  more  difficult  it  be- 
comes, until  it  may  well  happen  that  the  development  of  obscure  disabilities,  in 
nowise  Incident  to  the  service,  is  made  the  plausible  basis  of  a  pension  claim." 
On  page  66  it  is  further  stated :  "  With  more  reliable  diagnostic  methods  and 
increasing  care  to  detect  the  disease  [tuberculosis]  early,  it  appears  that  the 
actual  number  of  cases  developing  in  the  Navy  must  be  slowly  but  perceptibly 
diminishing.  The  morbidity  ratio  remains  high  and  will  so  continue  because  an 
increasing  number  elect  to  remain  in  the  service  under  the  best  care  and  in  a 
most  favorable  climate  rather  than  request  their  discharge  to  spend  their 
remaining  days  at  home."  /^  i 
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As  already  shown,  this  claimant  did  not  elect  to  remain  under  treatment  in 
the  favorable  climate  of  Las  Animas,  but  was  discharged  upon  his  own  request 
The  fact  that  the  disease  was  first  recognized  at  that  hospital  [where  he  was  on 
duty]  seems  to  indicate  that  it  was  slowly  but  steadily  progressive  and  that 
under  less  favorable  conditions  its  detection  would  have  be^i  possible  at  an 
earlier  period. 

There  is  nothing  to  warrant  a  conclusion  that  the  existing  tubercu- 
lous infection  in  the  case  at  bar  was  in  any  way  due  to  the  claimant's 
military  service  in  the  line  of  duty. 

The  action  complained  of  was  without  error,  and  it  is  therefore 
afiirmed. 


Chaiu>otte  Judd  (wi!X)w). 
res  judicata— evidence— reopening— jurisdiction. 

1.  The  Commissioner  of  Pensions  is  the  exclusive  judge  of  the  law  and  the  facts 

in  all  cases  within  the  scope  of  his  authority,  subject  to  appeal  to  the  Sec- 
retary of  the  Interior.     (Stokely  v.  De  Gamp,  2  Grant's  cases.  Pa.,  17.) 

2.  The  Commissioner  of  Pensions  and  Secretary  of  the  Interior  constitute  a 

special  tribunal  ad  hoc,  and  the  judgments,  decrees,  and  awards  of  such 
tribunal  are  in  the  nature  of  judicial  decrees  concluding  the  rights  of  all 
persons  within  the  scope  of  their  authority,  and  are  necessarily  conclusiTe 
and  final.  (Stokely  v,  De  Camp,  2  Grant's  cases.  Pa.,  17.) 
8.  In  this  case  the  Commissioner  of  Pensions  having  rejected  the  widow's 
claim  for  restoration  of  pension  on  evidence  satisfactorily  showing  that 
her  marriage  contracted  subsequent  to  the  death  of  the  soldier  was  valid, 
a  decree  of  another  tribunal  subsequently  entered  declaring  said  marriage 
null  and  void  is  inadmissible  as  evidence  to  reopen,  or  in  the  further  prose- 
cution of  the  claim. 

Asshtaiit  Secretary  Carmi  A,   Thompson  to  the  CommisKioner  of 
PensiouH^  December  27^  1911. 

V 

This  appellant,  Charlotte  Judd,  and  the  soldier,  William  D.  Judd, 
deceased  February  2,  1865,  who  served  in  Company  D,  Eighth  Kan- 
sas Volunteer  Infantry,  Civil  War,  were  married  April  15,  1852; 
she  remarried  October  6,  1877^  in  St.  Louis,  Mo.,  with  A.  B.  Thomas. 
In  her  claim  for  pension  under  the  general  law  as  widow  of  William 
D.  Judd,  filed  December  3,  1866,  certificate  issued  October  5,  1887, 
to  allow  pension,  which  was  paid  to  her  from  February  2, 1865,  date 
of  soldier's  death,  to  October  6,  1877,  date  of  her  remarriage,  and 
thereupon  her  name  was  dropped  from  the  rolls. 

Appellant  filed  February  7,  1898,  a  declaration  for  restoration  of 
pension  as  widow  of  William  D.  Judd,  alleging  that  her  remarriage 
with  A.  B.  Thomas  was  void,  as  Thomas  had  a  living  undivorced 
wife  at  the  time  of  their  intermarriage.  Said  claim  for  restoration 
was  rejected  December  11,  1905,  on  the  ground  that  "claimant's 
marriage  with  A.  B.  Thomas,  October  6, 1877,  was  legal."   Reopening 
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on  application  (new  declaration)  filed  July  11,  1910,  was  denied 
November  18, 1910.    An  appeal  was  entered  December  28, 1910. 

In  June,  1910,  appellant  on  her  petition  obtained  a  decree  in  the 
circuit  court  of  the  city  of  St.  Louis,  Mo.,  declaring  her  marriage 
with  Thomas  null  and  void  ab  initio  on  the  ground  that  Thomas 
had  a  living  undivorced  wife  at  the  time  of  his  intermarriage  with 
appellant.  A  copy  of  the  decree  is  filed  by  appellant  in  support  of 
her  application  for  reopening  her  claim  for  restoration  of  pension 
as  the  widow  of  the  soldier.  As  noted,  said  application  was  denied 
November  18,  1910.  There  is  also  filed  a  copy  of  all  the  papers  in 
the  suit  in  which  the  decree  was  rendered. 

It  appears  from  the  evidence  on  file  in  the  bureau  that  appellant 
and  Thomas  separated  about  a  year  prior  to  the  allowance  of  her 
claim  for  pension ;.  soon  after  their  separation  she  returned  to  St. 
Louis,  Mo.,  where  she  has  since  resided  and  where  she  resided  when 
she  and  Thomas  intermarried  in  1877.  They  were  married  in  St. 
Louis,  Mo.,  and  in  a  few  months  removed  to  Indiana,  where  they 
lived  as  husband  and  wife  until  their  separation.  Their  marriage 
was  entered  into  by  agreement  in  writing  signed  by  them  and 
attested  by  several  witnesses.  No  evidence  showing  the  marriage 
was  filed  in  appellant's  original  claim  for  pension  until  February 
18,  1886,  about  nine  years  after  it  was  contracted.  The  method  by 
which  appellant  and  Thomas  entered  into  the  marriage  relation  is  in 
conformity  with  the  law  of  Missouri.  There  is  no  contention  said 
marriage  was  not  valid  unless  Thomas  had  a  living  undivorced  wife 
at  the  time  it  was  contracted. 

It  also  apears  from  the  papers  in  the  suit  of  annulment  that 
Thomas  was  a  nonresident  of  Missouri,  that  his  residence  was  un- 
known to  the  appellant,  and  that  only  constructive  service — service 
by  publication  in  compliance  with  the  statute — ^was  obtained  upon 
him. 

On  appeal  it  is  contended  that  the  decree  declaring  appellant's 
marriage  with  Thomas  null  and  void  is  a  valid  decree  and  is  con- 
clusive as  to  her  status  and  as  to  the  invalidity  of  said  marriage. 

Said  decree  affords  evidence  as  to  the  status  of  the  appellant  and 
of  the  invalidity  of  her  marriage  with  Thomas,  and,  as  it  was  ren- 
dered by  a  court  of  competent  jurisdiction,  it  would  be  entitled  to 
great  weight  in  any  legal  proceedings  in  which  it  can  be  received  in 
evidence  as  to  the  status  of  the  appellant  and  the  validity  of  her 
marriage  with  Thomas.  But  said  decree  is  not  evidence  to  show  the 
marital  status  of  the  appellant  in  any  controversy  which  had  been 
regularly  determined  by  a  tribunal  of  competent  jurisdiction  before 
said  decree  was  rendered,  and,  therefore,  can  not  be  received  as  evi- 
dence in  appellant's  claim  for  restoration  of  pension  as  the  widow  of 
the  soldier  to  show  that  her  marriage  with  Thomas  is  void,  as  sai^Tp 
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claim  was  adjudicated  by  the  Commissioner  of  Pensions  several  years 
before  said  decree  was  rendered. 

It  is  the  duty  of  the  Commissioner  of  Pensions  to  judge  and  de- 
termine all  applications  for  pension  and  to  construe  and  interpret 
all  questions  which  may  arise  as  to  the  construction  of  the  several 
acts  of  Congress  relating  to  pensions;  and  said  officer  is  the  exclusive 
judge  of  the  law  and  the  facts  in  all  cases  within  the  scope  of  his 
authority,  subject  only  to  the  direction  of  the  Secretary  of  the  In- 
terior. Thus,  acting  under  the  direction  of  the  Secretary  of  the 
Interior,  the  Commissioner  of  Pensions  constitutes  a  special  tribunal 
for  the  adjudication  of  pension  claims,  and  his  judgments,  awards, 
and  decrees  in  such  claims  are  final;  they  are  in  the  nature  of  judi- 
cial decrees  which  necessarily  conclude  the  rights  of  all  persons 
within  the  scope  of  his  authority.  (See  Herman  on  Estoppel,  vol.  1, 
p.  526;  Stokely  v.  De  Camp,  2  Grant's  Cas.,  Pa.,  17.) 

In  the  cited  case,  Stokely  v.  De  Camp,  the  court  held  (syllabi, 
which  accurately  epitomize  the  conclusions  of  the  court) : 

1.  It  is  the  duty  of  the  Commissioner  of  Pensions  to  judge  and  determine  all 
applications  for  pensions  and  to  construe  and  interpret  all  questions  which  may 
arise  as  to  the  construction  of  the  several  acts  of  Congress  relating  to  pensions, 
subject  only  to  the  direction  of  the  Secretary  of  War  or  Navy  to  whom  appeal 
may  be  made. 

2.  The  Commissioner  of  Pulsions,  aided  by  the  Secretary  of  War  or  Navy, 
constitute  a  special  tribunal  ad  hoc,  and  its  judgments,  decrees,  and  awards  are 
itecessarily  conclusive  and  final. 

3.  The  decisions  and  awards  of  the  Commissioner  of  Pensions  and  by  the 
Secretary  of  War  or  Navy  are  in  the  nature  of  judicial  decrees  which  con- 
clude the  rights  of  all  persons  within  the  scope  of  their  authority. 

4.  The  Commissioner  of  Pensions  is  the  exclusive  judge  of  the  law  and  the 
facts  in  all  cases  within  the  scope  of  his  authority,  subject  to  appeal  to  the 
Secretary  of  War  or  Navy. 

This  decision  was  rendered  at  the  time  when  the  Commissioner 
of  Pensions  acted  under  the  direction  of  the  Secretary  of  War  or 
Navy  in  the  adjudication  of  pension  claims.  The  reasoning  of  the 
court  is  equally  applicable  to  the  existing  situation  where  the  Secre- 
tary of  the  Interior  has  supervisory  power  over  the  acts  of  the 
Commissioner  of  Pensions  as  to  said  matters. 

Said  decision  is  also  cited  by  Mr.  Herman  in  his  treatise  on  Estop- 
pel and  Res  Judicata  in  instancing  the  Commissioner  of  Pensions  as 
a  special  tribunal  whose  decisions  are  final  and  conclusive  as  to  law 
and  facts  in  claims  for  pension,  subject  only  to  appeal  to  the  Secre- 
tary of  the  Department  under  whom  he  performs  such  duties. 

Therefore,  all  matters  upon  which  appellant  proceeded  to  estab- 
lish her  title  to  restoration  of  pension  as  the  widow  of  the  soldier 
which  were  controverted  became  res  judicata  by  the  decision  of  the 
Commissioner  of  Pensions  in  said  claim,  whose  decision  is  as  con- 
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elusive  as  to  those  matters  as  would  be  the  decision  of  any  other 
tribunal  on  any  matter  coming  regularly  before  it  to  be  decided  and 
determined. 

The  only  fact  on  which  the  appellant  proceeded  to  establish  title 
to  restoration  of  pension  as  the  widow  of  the  soldier,  and  which  may 
be  deemed  to  have  been  controverted,  is  that  her  marriage  with 
Thomas  was  void.  By  the  decision  of  the  Commissioner  of  Pensions 
said  marriage  was  valid  for  all  purposes  of  the  claim ;  hence,  a  sub- 
sequent judgment  or  decree  by  another  tribunal  that  appellant's  mar- 
riage was  void  would  not  be  evidence  of  its  invalidity  in  her  claim 
for  restoration  of  pension,  for  the  reasons  heretofore  stated,  and 
would  not  be  admissible  as  evidence  in  the  claim. 

There  arises  in  all  claims  for  pension  by  a  widow  the  question 
whether  a  marriage  contracted  by  her  which  enters  into  her  pension- 
able status  is  valid  or  invalid.  Its  validity  or  invalidity  is  estab- 
lished by  the  best  evidence  showing  the  facts.  The  Commissioner 
of  Pensions  does  not  delay  the  adjudication  of  a  widow's  claim  for 
pension  awaiting  the  determination  of  the  validity  or  invalidity  of 
her  marriage  by  another  tribunal.  For  those  purposes  the  commis- 
sioner is  made  by  law  the  sole  tribunal  to  ascertain  all  the  facts 
which  enter  into  the  title  of  a  claimant  for  pension;  and  his  decision 
relative  to  said  facts,  which  may  include  the  question  as  to  whether 
a  marriage  is  void  per  se,  is  conclusive,  subject  to  an  appeal  to  the 
Secretary  of  the  Interior,  as  has  already  been  shown.  Of  course,  the 
rule  is  otherwise  where  the  marriage  is  merely  voidable,  and  not  in 
itself  void. 

It  may  be  properly  further  said  in  this  connection  that  the  fact 
as  to  whether  a  marriage  is  valid  or  void  can  be  established  in  any 
controversy  in  the  absence  of  a  decree  of  a  court  of  competent  juris- 
diction declaring  it  valid  or  void;  the  fact  can  be  well  shown  by 
other  evidence  when  such  a  decree  has  not  been  rendered.  A  void 
marriage  depends  upon  the  facts  and  the  law,  and  not  upon  the  decree 
of  a  court.  But  where  the  fact  is  thus  shown,  and  thereupon  a  mar- 
riage is  declared  to  be  valid  or  void  by  a  tribunal  vested  by  law  with 
jurisdiction  to  render  judgment  in  a  controversy  which  depends  upon 
the  validity  or  invalidity  of  said  marriage,  its  judgment  must  neces- 
sarily be  final  and  conclusive  as  to  that  fact  for  all  purposes  of  that 
controversy;  for  otherwise  the  tribunal  would  not  be  authorized  by 
law  to  determine  it  on  the  evidence.  Therefore,  a  subsequent  judg- 
ment or  decree  of  another  tribunal  declaring  said  marriage  to  be  valid 
or  void  is  not  evidence  to  show  that  the  fact  is  otherwise  than  it  was 
held  to  be  in  said  controversy  by  the  tribunal  having  sole  jurisdiction 
to  determine  all  facts  for  the  purposes  of  adjudging  and  determin- 
ing it. 
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Had  the  appellant  filed  in  her  claim  for  restoration  of  pension  as 
the  widow  of  the  soldier,  a  valid  decree  of  a  court  of  competent  juris- 
diction annulling  her  marriage  with  Thomas,  in  lieu  of  filing  evi- 
dence to  establish  the  facts  she  alleged  as  invalidating  said  marriage, 
the  decree  would  have  been  admissible  in  evidence  in  the  claim  and 
might  have  been  taken  as  persuasive  proof  of  the  fact  However,  it 
was  not  necessary  for  the  appellant  to  obtain  a  decree  annulling  her 
marriage  with  Thomas  for  the  purposes  of  said  claim.  As  has  beea 
stated,  if  the  marriage  was  void  its  invalidity  could  be  established  by 
evidence  showing  the  facts  which  she  alleged  as  invalidating  it,  and, 
accordingly,  this  appellant  filed  evidence  for  such  purpose  in  said 
claim.  On  said  evidence  the  Commissioner  of  Pensions  decided  that 
the  marriage  was  valid  and  rejected  the  claim.  Under  the  rules  of 
practice  the  claim  may  be  reopened  and  adjudicated  on  new  and  suffi- 
cient evidence.  In  lieu  of  filing  such  evidence  to  show  the  facts 
alleged  as  invalidating  her  marriage  with  Thomas,  this  appellant, 
after  the  Commissioner  of  Pensions  had  decided  (Dec.  11, 1905)  that 
she  was  the  lawful  wife  of  Thomas  under  said  marriage,  and  not- 
withstanding his  authority  to  decide  that  fact  for  all  purposes  of 
the  claim,  in  June,  1910,  takes  the  same  issue  into  the  circuit  court  of 
the  City  of  St.  Louis,  Mo.,  obtains  a  judgment  directly  contrary  to 
that  of  the  Commissioner  of  Pensions,  and  offers  it  as  evidence  in  her 
claim  for  restoration  of  pension,  on  which,  in  the  face  of  evidence 
previously  filed  in  said  claim  by  the  appellant  showing  that  said 
marriage  was  valid,  she  asks  that  the  claim  be  reopened  and  allowed, 
on  the  view  that  said  decree  is  conclusive  evidence  that  the  marriage 
was  void,  and  as  such  is  of  binding  effect  on  the  Commissioner  of 
Pensions  in  the  matter  of  reopening  and  adjudicating  the  claim. 

It  is  believed  it  has  been  demonstrated  that  the  decree  of  the 
Missouri  court  can  not  be  received  in  evid^ice  in  appellant's  claim 
for  pension  for  the  reason  that  the  subject  matter  of  the  decree  was 
res  judicata  in  the  claim  before  the  decree  was  rendered.  The  appel- 
lant secured  a  decree  annulling  her  marriage  many  years  too  late  to 
serve  any  purpose  as  evidence  in  her  claim  for  restoration  of  pen- 
sion. As  before  stated,  the  claim,  under  the  practice  relating  to  the 
prosecution  of  claims  for  pension,  may  be  reopened  and  readjudi- 
cated  on  new  and  sufficient  evidence.  But  this  evidence  must  be  such 
as  the  rules  of  practice  contemplate,  which  is  in  appellant's  claim  evi- 
dence showing  the  facts  alleged  as  invalidating  her  marriage  witl^ 
Thomas — facts  which  necessarily  must  be  shown  by  evidence  aliunde 
the  decree  upon  which  she  requests  the  reopening  and  read  judication 
of  her  claim. 

Affirmed. 
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ATTORNEYS— FORFEITURE-NEGLECT— DISBARMENT-PRACTICE. 

William  Fletcher  &  Co.,  Attorneys. 

1.  Forfeiture  by  an  attorney  of  his  rigbts  in  a  pension  claim  under  rule  18  or 

rule  19,  Rules  of  Practice  in  the  Bureau  of  Pensions,  is  occasioned  by  his 
default  in  rendering  material  service  within  his  allotted  time  under  said 
rules,  from  his  incapacity  to  render  such  service  by  reason  of  being  dis- 
barred, or  from  his  neglect  when  entitled  to  practice. 

2.  If  forfeiture  is  occasioned  by  disbarment  of  the  attorney,  he  has  no  rights 

in  the  claim  upon  his  restoration  to  practice  otlier  than  he  would  have  had, 
had  forfeiture  been  occasioned  by  neglect. 
8.  The  allotted  time  provided  by  rule  19  for  compliance  with  its  provisions  by 
a  disbarred  attorney  begins  with  the  date  of  the  rejection  of  the  claim. 

Assistant  Secretary  Camii  A,   Thompson  to   the  G ommission^r  of 
Pensions^  December  30^  1911. 

William  Fletcher  &  Co.,  of  Washington,  D.  C.,  on  August  22, 1911, 
entered  an  appeal  from  the  bureau's  action  denying  them  a  fee  on 
the  issue  of  June  6,  1910,  in  the  claim  for  pension  under  the  general 
law  of  George  W.  A.  Reed,  who  served  in  Hospital  Corps,  United 
States  Army. 

In  behalf  of  the  soldier,  on  October  12,  1907,  Edgar  T.  Gaddis,  of 
Washington,  D.  C,  filed  a  declaration  for  pension,  alleging  affection 
of  back  and  malarial  fever  as  of  service  origin,  and  containing  a 
power  of  attorney  in  his  favor.  He  filed  December  21,  1907,  articles 
of  agreement  for  a  fee  of  $25  and  filed  November  23, 1907,  and  March 
7,  19,  and  30,  1908,  evidence,  and  on  the  last-mentioned  date  filed  a 
call  for  status.  The  evidence  which  he  filed  made  out  a  prima  facie 
case  in  so  far  as  the  services  of  an  attorney  are  concerned.  The  claim 
was  thereupon  sent  into  the  field  for  special  examination  in  May, 
1908.  He  was  disbarred  from  practice  May  1, 1908,  and  was  restored 
to  practice  March  1,  1909,  by  an  order  of  the  Secretary  of  the  Inte- 
rior, which  provided  that  he  should  be  accorded  recognition  in  all 
claims  with  which  he  was  connected  prior  to  May  1,  1908,  excepting 
those  in  which  his  power  of  attorney  had  been  revoked. 

The  claim  was  rejected  December  28,  1908,  of  which  action  Mr. 
Gaddis  was  never  advised,  he  being  disbarred  at  the  time.  He  called 
up  the  case  on  March  22,  1909,  and  on  divers  subsequent  date^ 

Appellants,  April  26,  1910,  filed  a  power  of  attorney  and  articles 
of  agreement  for  a  fee  of  $25.  They  were  advised  May  2,  1910,  of 
the  date  and  cause  of  rejecting  the  claim,  and  on  May  17,  1910,  they 
filed  evidence  on  which  the  claim  was  reopened  and  allowed.  A  fee 
of  $25  was  paid  appellants  on  issue  of  June  6,  1910,  in  the  claim, 
which  they  have  been  required  by  the  bureau  to  refund  in  favor  of 
Mr.  Gaddis.    Hence  this  appeal. 
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The  bureau  submits  in  its  report  on  appeal,  in  substance,  that 
under  the  order  of  the  Secretary  of  the  Interior  restoring  Mr.  Gaddis 
to  practice  he  became  entitled  to  recognition  in  all  claims  in  which 
he  was  not  in  neglect  under  the  rules  of  practice  and  in  which  his 
power  of  attorney  had  not  been  revoked  while  he  was  disbarred; 
that  he  had  prima  facie  completed  the  present  claim  before  he  was 
disbarred,  and  as  his  power  of  attorney  had  not  been  revoked  and 
he  was  not  in  neglect  while  he  was  disbarred,  he  became  entitled  to 
recognition  in  the  claim  when  restored  to  practice,  ^'  as  under  the 
decisions  of  the  department  he  would  have  become  entitled  to  recog- 
nition upon  his  reinstatement  in  all  claims  in  which  he  was  not  in 
neglect,  under  the  rules  of  practice  and  in  which  his  power  of  attor- 
ney had  not  been  revoked  prior  to  the  completion  of  the  particular 
claim  for  pension,"  citing  Margaretta  Asbach  (20  Fee  P.  L.  bk.,  368) 
and  minor  child  of  Benjamin  Smith  (52  Fee  P.  L.  bk.,  337) ;  that  as 
he  was  never  notified  of  the  rejection  of  the  claim  he  was  in  good 
standing  when  it  was  allowed  and  became  entitled  to  the  fee — all 
services  rendered  by  the  appellants  inuring  to  his  benefit. 

Appellants  submit,  in  substance,  that  under  rule  13  Mr.  Gaddis  has 
no  title  to  the  fee  for  the  reason  that  the  claim  was  not  allowed  while 
he  was  disbarred;  that  rule  13  contemplates  giving  notice  by  the 
bureau  to  attorneys  only  who,  at  the  time  of  rejection  of  a  claim, 
are  entitled  thereto.  They  also  submit,  in  effect,  that  under  the  rules 
of  practice  Mr.  Gaddis  was  not  entitled  to  notice  of  rejection  of  the 
claim  December  22,  1908,  as  he  was  then  disbarred,  and,  hence,  as  no 
benefit  was  conferred  upon  him  by  the  bureau  having  observed  the 
practice  in  not  giving  him  notice  of  that  action,  he  had  no  rights 
other  than  an  attorney  would  have  who  had  failed  to  comply  with 
rule  19  through  neglect. 

Appellants  are  clearly  right  in  all  they  submit  and  nothing  is 
found  in  any  of  the  decisions  of  the  department  cited  by  the  bureau 
that  sustains  the  practice  for  which  it  contends. 

Briefly  stated,  the  bureau's  contention  is  that  Mr.  Gaddis  has  title 
to  the  fee  under  rule  13  of  the  rules  of  practice  as  construed  by  the 
department  in  the  cited  cases.    Said  rule  reads  as  follows: 

If  an  attorney  or  agent  is  disbarred  pending  the  adjudication  of  a  claim, 
and  if  Willie  such  disbarment  is  in  force  the  claim  Is  adjudicated  and  the  cer- 
tificate Issued  without  certification  of  a  fee  by  reason  of  such  disbarment,  and 
if  thereafter  said  attorney  or  agent  is  restored  to  practice,  and  if  claimant 
has  not,  by  reason  of  such  disbarment,  canceled  or  revoked  the  authority 
theretofore  existing,  upon  such  restoration  as  aforesaid  the  lawful  fee  will  be 
certified  and  paid  to  such  attorney  or  agent. 

It  will  be  noted  that  the  rule  is  limited  to  cases  where  no  fee  is 
certified  by  reason  of  "  such  disbarment."  Then,  cleariy,  if  the  attor- 
ney in  a  case  is  in  default,  title  to  fee  may  be  denied  him  when  dis- 
barred on  the  ground  of  default.    An' attorney, (jiipyuyha^iliviiefault 
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through  inability  to  complete  the  daim  from  his  disbarment,  the 
same  as  he  may  become  in  default  through  neglect  of  the  case  if  not 
disbarred.  The  purpose  of  rule  13  clearly  is  to  secure  payment  of 
fees  to  disbarred  attorneys  in  cases  where,  under  like  conditions, 
they  would  be  entitled  to  fees  if  not  disbarred.  In  other  words,  rule 
13  does  not  subvert  other  rules  of  practice;  hence,  by  either  rule  18 
oi*  rule  19  of  the  rules  of  practice  in  the  bureau,  if  an  attorney,  when 
disbarred,  is  in  default  he  has  no  title  to  the  fee  the  same  as  he  would 
not  have  title  under  said  conditions  if  not  disbarred.  In  brief,  dis- 
barment does  not  operate  to  preserve  his  rights  from  forfeiture  by 
default,  but  may  be  the  cause  of  his  becoming  in  default. 

The  departmental  decisions  in  Margaretta  Asbach  and  minor 
child  of  Benjamin  Smith,  cited  by  the  bureau,  were  rendered  in  cases 
where  the  question  was  presented  whether  the  attorney  of  record 
became  in  default  under  rule  18.  In  the  former  case  Mr.  H.  D. 
Phillips,  who  had  been  suspended  from  practice,  had,  a  short  time 
prior,  rendered  material  service  in  the  claim,  which,  however,  did 
not  complete  it,  and  under  rule  18  (then  rule  12)  was  entitled  to 
one  year  in  which  to  take  further  action.  The  power  of  attorney 
was  not  revoked  by  the  claimant  while  he  was  suspended  from 
practice;  upon  being  restored  to  practice  he  filed  evidence  within  his 
allotted  time  of  one  year.  It  was  held  that  the  appellant,  a  contest- 
ing attorney,  was  not  entitled  to  recognition,  as  Mr.  Phillips  had 
neither  become  in  default  from  having  been  suspended  from  prac- 
tice nor  from  having  neglected  the  case. 

In  the  latter  case  Mr.  Gaddis,  who  was  the  appellant,  had  last 
filed  evidence  (which  did  not  complete  claim)  on  May  2,  1907,  and 
he  was  disbarred  from  practice  on  May  1,  1908.  The  claim  was  com- 
pleted in  November,  1908.  Under  rule  18  Mr.  Gaddis  became  in 
default  on  May  2,  1908,  the  day  following  his  disbarment.  He 
pleaded,  in  effect,  his  disbarment  as  preserving  his  rights  from 
default,  but  it  was  held  that  his  rights  were  forfeited  by  his  default 
from  neglect  and  disbarment  on  May  2,  1908;  that  his  disbarment 
conferred  no  special  privilege  upon  him.  In  the  course  of  its  deci- 
sion the  department  said : 

It  win  be  seen  that  no  question  would  arise  as  to  appellant's  default  on 
Blay  2,  1908,  had  he  not  been  disbarred  on  May  1,  1908 ;  and  further  any  con- 
tention that  he  did  not  become  in  default  on  said  date  for  the  reason  that  he 
was  disbarred  the  day  prior  is  a  contention  in  substance  that  disbarment 
preserved  his  rights,  and  In  effect  that  in  this  claim  disbarment  operated  to 
hia  advantage. 

The  rule  governing  the  matter  is  rule  13  in  the  bureau. 

It  is  understood  from  what  appellant  urges,  i.  e.,  that  no  other  attorney 
was  appointed  to  prosecute  the  claim,  is  meant  that  his  power  of  attorney 
was  not  revoked  by  the  claimant  or  guardian,  and  therefore  he  is  entitled  to 
the  fee.  He  could  make  the  same  contention  with  as  much  reason  had  he  been 
disbarred  for  a  period  of  years.    Such  view  either  as  to  this  matter  or  that  his 
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diBbaroaent  operated  to  presence  his  rights — to  lengthen  the  time  in  which  to 
comply  with  a  call  of  the  bureau  or  the  allotted  time  for  an  attorney  to  prima 
facie  complete  a  claim — Is  both  unreasonable  and  fallacious. 

In  the  case  of  Margaretta  Asbach  (20  Fee  P.  L.  bk.,  368),  the  department 
held  January  19, 1895,  in  substance  and  effect,  tliat  a  disbarred  attorney's  rights 
In  a  claim  upon  his  restoration  to  practice  are  those  he  had  at  the  time  of 
disbarment  subject  to  loss  by  default  as  would  be  the  case  had  he  not  been 
disbarred,  provided  his  power  of  attorney  has  not  been  revoked  (while  dis- 
barred), in  which  event  he  lias  no  title  to  the  fee  unless  he  had  earned  it  before 
disbarment.  The  disbarment  does  not  work  any  benefit  to  the  attorney  dis- 
barred, but  a  loss  of  all  rights  during  disbarment  So  that  if  disbarred  for 
a  longer  period  than  one  year  he  would  be  denied  recognition  or  a  fee  on  his 
restoration  to  practice  in  any  of  his  incompleted  claims  at  disbarment,  under 
the  rules  which  work  a  forfeiture  of  right  by  the  attorney's  neglect  of  a  claim. 
For  it  must  be  considered  that  rule  13  does  not  supersede  any  rule  of  practice 
under  which  an  attorney  could  forfeit  his  rights  by  neglect,  and  does  not 
operate  to  preserve  the  rights  of  an  attorney  during  his  disbarment  in  those 
cases  where  failure  on  his  part  to  prosecute  his  claims  to  completion  or  other- 
wise comply  with  the  practice  to  preserve  his  rights  within  his  allotted  time, 
could  work  a  forfeiture  of  those  rights,  if  he  were  not  di6l>arred,  whether  or 
not  his  power  of  attorney  is  revoked  by  the  claimant  either  by  appointing  an- 
other attorney  to  prosecute  the  claim  or  in  any  other  way. 

In  the  present  case  Mr.  Gaddis  forfeited  his  rights  under  rule  19 
of  the  rules  of  practice  in  the  bureau,  and  his  forfeiture  was  occa- 
sioned jointly  by  his  disbarment  and  his  neglect.  Said  rule  reads  as 
follows : 

Upon  the  rejection  of  a  claim  for  pension  or  bounty  land  the  duly  consti- 
tuted attorney  of  record  will  be  notified  of  such  rejection  and  the  reason  there- 
for, and  will  be  allowed  90  days  from  date  of  such  notice  in  which  to  file  a 
motion  for  reconsideration  sustained  by  material  evidence,  or  in  which  to 
enter  an  appeal  to  the  Secretary  of  the  Interior,  and  on  his  faUure  to  do  either 
he  shall  be  held  to  have  abandoned  the  case,  and  the  claimant  may  employ  any 
other  duly  qualified  attorney  to  further  prosecute  the  claim. 

There  would  be  need  of  little,  if  any,  additional  discussion  of  the 
status  of  Mr.  Gaddis  in  the  present  case  under  rule  19  of  the  rules 
of  practice  but  for  the  contention  of  the  bureau  in  its  report,  as 
the  principle  upon  which  the  decision  of  the  department  rests  in  the 
case  of  the  minor  child  of  Benjamin  Smith,  supra,  is  decisive  of  the 
issue  in  this  case,  and  it  would  only  remain  to  observe  the  principle. 
But  as  the  bureau's  contention  is  made  in  the  belief  that  it  is  founded 
on  the  cited  decisions  of  the  department  it  will  be  duly  considered. 
It  is  made  on  the  view,  as  understood  by  the  department,  that  be- 
cause the  bureau  did  not  notify  Mr.  Gaddis  of  the  date  and  cause  of 
the  rejection  of  the  claim  when  he  was  restored  to  practice  he  never 
thereafter  defaulted,  and  hence  was  in  good  standing  when  the  claim 
was  allowed,  was  entitled  to  the  fee,  etc. 

The  answer  to  this  is  that  it  was  not  incumbent  on  the  bureau  to 
draw  from  the  files  the  claims  of  Mr.  Gaddis  and  advise  him  of  their 
status  on  his  restoration  to  practice.    His  rights  on  restoration  to 
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practice  in  his  claims  are  what  they  were  when  he  was  disbarred,  sub- 
ject to  forfeiture  by  his  disbarment  or  by  his  neglect  on  restoration, 
and  no  other.  In  the  present  claim  when  rejected  he  was  entitled 
to  90  days  from  date  of  the  bureau's  action,  on  which  day  it  is  pre- 
sumed he  would  have  been  notified  had  he  not  been  disbarred,  and 
on  the  lapse  of  90  days  he  became  in  default  whether  occasioned 
wholly  by  his  disbarment  or  jointly  by  his  disbarment  and  his  neglect 
to  comply  with  rule  19  on  his  restoration  to  practice.  He  was  en- 
titled to  no  longer  time  on  any  view,  under  rule  19,  as  no  provision  is 
contained  therein  that  on  reinstatement  attorneys  who  have  been 
restored  to  practice  shall  be  advised  of  the  date  and  cause  of  the 
rejection  of  a  claim.  Their  time  having  commenced  to  run  from 
date  of  rejection  continues  to  run  imtil  it  expires,  and  if  they  have 
not  complied  with  the  rule,  they  become  in  default  as  would  be  the 
case  if  a  call  for  additional  evidence  had  issued  while  they  were  dis- 
barred. Suppose  in  this  case  such  a  call  had  issued  while  Mr.  Gad- 
dis  was  disbarred  and  thereafter  he  continued  in  disbarment  for  two 
years  or  longer,  would  he  be  entitled  to  a  new  call?  Certainly  not. 
He  may  be  recognized  in  the  claim  on  restoration  if  his  power  of 
attorney  was  not  revoked,  but  he  would  be  in  default.  It  frequently 
happens  that  attorneys  who  are  in  default  are  recognized  and  given 
the  status  of  the  claim  through  the  courtesy  of  the  bureau,  who  there- 
upon may  acquire  rights  by  rendering  material  service  in  the  claim 
before  another  is  appointed  and  supersedes  them — an  old  rule  sus- 
tained by  a  long  line  of  decisions. 

But  under  the  facts  in  the  case  it  happened  that  Mr.  Gaddis  was 
restored  to  practice  12  days  before  his  allotted  time  of  90  days  ex- 
pired. If  during  those  12  days  service  was  rendered  by  another,  it 
would  have  inured  to  his  benefit ;  on  the  lapse  thereof  with  no  service 
rendered,  he  became  in  default,  with  no  other  rights  than  has  a  once- 
recognized  attorney  in  neglect.  It  can  not  be  supposed  that  the  rules 
of  practice  would  confer  any  benefit  upon  Mr.  Gaddis  from  his  hav- 
ing been  disbarred,  and  the  intention  of  rule  13  plainly  is  not  to 
deprive  him  of  any  right  he  has  not  forfeited  by  default  from  his 
disbarment.  He  is  left  to  his  own  resources  to  preserve  his  rights, 
viz,  his  client,  an  inspection  of  the  files  in  the  bureau,  or  the 
chances  of  a  call  for  status  to  elicit  the  desired  information  on  which 
to  meet  the  requirements  of  the  claim.  But  nothing  short  of  render- 
ing material  service  would  preserve  his  rights  as  against  another 
who  renders  service,  when  once  in  neglect,  as  the  rule  would  be  had 
he  not  been  disbarred.  The  90  days  elapsed  without  any  action  on  his 
part  which  complied  with  rule  19,  for  these  appellants  did  not  appear 
in  the  claim  until  April  26,  1910,  and  they  did  not  file  evidence  until 
May  17,  1910,  nearly  14  months  after  the  expiration  of  said  90  days. 
Clearly,  said  evidence  did  not  inure  to  the  benefit  of  Mr.  Gaddis,  whoj^ 
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during  those  months  had  been  in  default,  as  has  been  shown,  from 
his  disbarment  and  his  neglect  of  the  case  when  restored  to  practice. 

The  point  is  also  made  that  by  the  order  restoring  Mr.  Gaddis  to 
practice  he  was  to  be  accorded  recognition  in  all  claims  with  which 
he  was  connected,  and  in  which  he  was  recognized  when  disbarred, 
save  those  in  which  his  power  of  attorney  had  been  revoked.  He 
would  have  been  accorded  recognition  in  such  claims  under  the  rules 
of  practice  in  the  absence  of  such  order,  as  would  any  disbarred  attor- 
ney, unless  otherwise  specifically  provided;  hence  no  special  benefit 
was  conferred  on  Mr.  Gaddis  in  this  instance. 

These  appellants  came  into  the  case  long  after  the  default  of  Mr. 
Gaddis,  earned  the  fee,  and  were  in  good  standing  when  the  claim 
was  allowed.  The  fee  should  be  paid  them,  and  the  acticm  of  the 
bureau  complained  of  is,  accordingly. 

Reversed. 

George  F.  Wright. 

Decided  October  31,  1911. 

Cebtiohari — Practice — Rule  X,  Rules  of  Practice — Limitation — Appeal. 

The  claim  was  rejected  March  8,  1905.  Appeal  was  filed  September  12,  1911, 
and  the  Commissioner  of  Pensions  refused  to  forward  the  same  and  the 
papers  In  the  claim  to  the  Department,  as  said  appeal  was  not  filed  within 
a  year  from  the  date  of  rejection,  as  required  by  Rule  III,  Rules  of  Prac- 
tice. Claimant  therefore  proceeded  under  Rule  X,  Rules  of  Practice,  and 
presented  a  prima  facia  showing  that  notice  of  said  rejection  was  not 
received  by  him  until  June  8,  1911,  and  the  application  for  a  certiorari  was 
granted  and  the  record  was  certified  to  the  department.  It  appearing, 
however,  from  an  inspection  of  the  record  that  notice  of  said  rejection  was 
duly  given  claimant  and  his  attorney  March  8,  1906,  over  one  year  prior 
to  filing  the  appeal,  the  action  refusing  to  send  up  the  appeal  and  record 
was  proper,  and  is  afiSrmed. 

Thompson,  Assistant  Secretary, 

This  case  is  before  the  department  on  certiorari  to  the  Commis- 
sioner of  Pensions,  application  therefor  having  been  granted  Sep- 
tember 27,  1911.  the  record  being  certified  to  the  department  October 
5,  1911. 

It  appears  by  the  papers  in  the  case  that  the  above-named  soldier 
filed  his  declaration  under  the  general  law  August  16,  1904,  claim 
being  rejected  March  8,  1905,  on  the  ground  of  no  ratable  degree  of 
disability  from  causes  alleged.  The  record  further  shows  that  claim- 
ant and  his  attorney.  E.  P.  Kendrick,  of  Springfield,  Mass.,  were 
duly  notified  March  8,  1906,  of  the  action  taken,  and  that,  June  8, 
1911,  the  claimant  was  again  advised  of  the  date  and  cause  of  rejec- 
tion. On  September  12,  1911,  the  claimant  filed  an  appeal  with 
the  Commissioner  of  Pensions  from  the  said  rejection,  and  he  was 
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duly  advised  that  an  appeal  would  not  lie,  it  having  been  filed  more 
than  a  year  after  notice  of  rejection  (Rule  III,  Rules  of  Practice). 
Soldier  thereupon  proceeded  under  Rule  X  of  the  Rules  of  Practice, 
which  went  into  effect  September  1,  1911,  and  presented  a  prima 
facie  showing  sufficient  to  require  the  removal  of  the  record  and  pro- 
ceedings into  this  office. 

The  contention  of  the  claimant  is  that  he  received  no  notice  of  the 
adverse  action  of  the  bureau  until  June  8,  1911,  and  hence  was 
hindered  and  debarred  from  taking  an  appeal  within  the  time  re- 
quired  by  the  rules,  but  an  examination  of  the  record  shows  that  both 
he  and  his  attorney  were  duly  notified,  as  hereinbefore  set  forth,  and 
the  claimant's  mere  assertion  that  he  was  not  notified  until  June  8, 
1011,  is  not  sufficient  to  impeach  the  record,  which  must  be  presumed 
to  be  authentic.  More  than  five  years  passed  between  the  rejection 
and  the  time  he  filed  his  appeal,  and  it  is  hardly  probable  that  either 
he  or  his  attorney  has  remained  silent  in  the  belief  that  no  action 
whatever  had  been  taken  in  his  claim  during  that  time. 

The  action  of  the  Commissioner  of  Pensions  refusing  to  allow 
his  appeal  of  September  12,  1911,  is 

Affirmed. 

JuiJA  A.  Darling  (widow). 

Decided  February  12,  1912. 

Mabriaoe — MAssACHusirrTS — Impediment — Presumption   of   Death. 

Appellant  married  one  Know  leg  by  a  ceremony  In  the  State  of  New  Hampshire 
In  1870,  with  whom  she  lived  as  his  wife  in  New  Hampshire  and  New  York 
until  August  13,  1876,  when  he  left  her,  ostensibly  to  go  to  his  father  in 
Minnesota,  and  has  not  since  been  heard  of  or  from  by  appellant  or  any  of 
his  relatives  known  to  be  alive;  and  being  informed  and  believing  that  he 
was  dead  she  married  the  soldier  by  a  ceremony  in  the  State  of  Massachu- 
setts on  May  6,  1882,  and  lived  with  him  as  his  wife  from  the  time  of 
such  marriage  to  his  death  In  said  State  on  June  26.  1910. 

Held:  That  said  Knowles  is  presumed  to  have  been  alive  until  the  expiration 
of  seven  years  from  his  disappearance,  but  under  the  facts  in  this  case 
he  is  presumed  to  be  dead  from  and  after  August  13,  1883. 

2.  That  appellant's  marriage  to  soldier  by  a  ceremony  in  1882,  was  void,  but 
having  lived  with  him  continuously  from  said  date  to  his  death  in  said 
State  of  Massachusetts,  and  after  the  removal  of  the  Impediment  to  a 
lawful  marriage  by  presuming  the  death  of  Knowles  after  seven  years 
unexplained  absence  unheard  of,  under  the  act  of  the  Massachusetts  Legis- 
lature of  May  29,  1895  (Rev.  L.  ^lass.,  Cb.  427),  and  the  supplemental 
leglalation  of  1896  (Rev.  L.  Mass.,  Ch.  499)  she  is  held  to  have  been  legally 
married  to  said  soldier  from  and  after  the  removal  of  such  impediment, 
August  13, 1883,  and  on  his  death  on  June  2G,  1910,  became  his  widow  under 
the  laws  of  Massachusetts.  See  Turner,  Admr.,  v.  WMUiams,  Admr.  (202 
Mass.,  5(X)). 

8.  The  decisions  in  the  cases  of  Sarah  M.  Reed  (15  P.  D.,  462)  and  Lena  E. 
CJogln   (17  P.  D.,  268)  will  not  hereafter  be  followed  in  any  case  wheMlp 
the  facts  bring  it  within  the  scope  of  this  decision,  ^m^^^^  ^y  ^^^^^l^ 
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Thompson,  Assistant  Secretmy. 

Julia  A.  Darling  filed  a  claim  for  pension  under  the  act  of  April 
19,  1908,  on  June  30,  1910,  as  the  widow  of  Samuel  B.  Darling, 
formerly  a  private  in  Company  A,  First  Massachusetts  Volunteer 
Heavy  Artillery,  alleging  her  marriage  to  said  soldier  in  the  State 
of  Massachusetts  on  May  6, 1882,  and  his  death  in  said  State  on  June 
26,  1910.  Also  that  she  was  previously  married  to  John  R.  Knowles, 
who  died  at  Minneapolis,  Minn.,  August  11,  1876. 

The  claim  was  rejected  April  6,  1911,  on  the  ground  that  claimant 
was  not  the  widow  of  the  soldier,  she  having  been  previously  married 
to  John  R.  Knowles,  whose  death  or  divorce  is  not  shown  by  the  evi- 
dence on  file,  which  appeared  to  be  the  best  obtainable,  from  which 
action  an  appeal  was  filed  April  13,  1911,  contending  that  claimant 
believes  her  former  husband,  Eaiowles,  has  been  dead  many  years, 
and  inasmuch  as  he  had  not  been  heard  of  in  many  years  his  death 
should  be  presumed. 

From  the  evidence  it  appears  that  claimant  married  on  August  9, 
1870,  one  John  Roscoe  Knowles,  in  Manchester,  N.  H.,  and  lived  with 
him  as  his  wife  until  August,  1876,  when  they  separated  and  she 
never  saw  or  heard  from  him  thereafter;  that  without  being  divorced 
she  married  the  soldier  on  May  6,  1882,  and  lived  with  him  as  his 
wife  until  his  death  on  the  date  stated. 

Appellant  testified  that  on  August  11,  1876,  she  got  a  pass  over  a 
railroad  and  went  to  her  parent's  home  in  Burke,  N.  Y.,  leaving  her 
husband,  Knowles,  at  Rome,  N.  Y.,  working  in  the  mills,  and  two 
days  thereafter  he  went  to  Minneapolis,  Minn.,  where  he  said  his 
father  lived,  with  the  understanding  that  when  claimant  got  better 
she  should  join  him  there,  but  she  never  received  word  from  him 
thereafter. 

She  further  testified,  October  24,  1910,  that  15  months  after  she 
last  saw  Knowles  she  went  to  work  in  the  mills  at  Lowell,  Mass., 
where  she  met  Oliver  and  Henry  Marsh,  cousins  of  Mr.  Knowles, 
who  told  her  that  her  husband  was  dead,  and,  as  she  understood  them, 
he  died  in  Colorado,  but  did  not  state  when  he  died ;  that  these  two 
cousins  called  on  her,  as  they  said,  to  inform  her  of  her  husband's 
death,  and  that  when  they  got  back  to  Maine  they  would  send  her 
a  paper  containing  the  notice  of  Mr.  Knowles's  death,  but  she  never 
heard  from  them  again. 

Relatives  of  Kiiowles  interviewed  state  that  they  never  heard  of  a 
relative  named  Marsh. 

In  an  affidavit  filed  August  16,  1910,  claimant  said  that  the  two 
Marshes  told  her  that  her  husband  died  in  August,  1876,  and  that 
they  were  out  west  about  the  time  her  husband  died,  and  that  both 
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these  men  had  since  died.  Claimant  says  that  Kiiowles  was  in  poor 
health  when  she  last  saw  him,  suffering  from  kidney  trouble,  and  she 
always  believed  that  he  died  before  he  reached  Minnesota,  where  he 
said  he  was  going. 

It  appears  from  the  testimony  of  relatives  of  Knowles  that  he  was 
not  in  poor  health  when  they  last  saw  him,  but  was  a  rugged  young 
man,  coming  from  a  rugged  family.  One  says  she  received  a  letter 
from  him  informing  her  he  was  leaving  Kome  that  day  and  knew 
not  where  he  would  go,  but  that  he  would  write  her,  requesting  her, 
in  his  letter,  not  to  mention  his  leaving  Rome  to  anyone  except  his 
grandfather;  that  his  wife  had  gone  to  her  folks  at  Burke,  and  that 
while  he  was  to  follow  her  as  soon  as  he  could  get  his  things  packed, 
but  that  he  did  not  intend  to  do  so.     This  witness  said : 

This  all  goes  to  show  that  he  neither  intended  to  resume  his  marriage  rela- 
tions with  his  wife  nor  wish  her  to  know  where  be  had  gone. 

The  continued  and  unexplained  absence  of  Knowles  from  his  home 
and  family  for  seven  years,  during  which  period  no  intelligence  of 
his  existence  had  been  received,  would  warrant  the  presumption  of 
his  death.  But  the  presumption  of  life  continues  until  the  end  of 
seven  years. 

Presumption  of  death  under  like  circumstances  attaches  in  Massa- 
chusetts as  at  the  common  law  (Ruth  A.  Pitkin,  14  P.  D.,  438).  As 
appellant  married  the  soldier  less  than  six  years  after  she  last  saw 
and  knew  her  husband  Knowles  to  be  alive,  said  marriage  to  him 
under  the  laws  of  Massachusetts  was  void,  for  the  reason  that  at 
that  date  she  had  an  undivorced  husband  living,  the  presumption 
being,  as  before  stated,  that  her  first  husband  was  alive  until  August 
11,  1883.  Common-law  marriages  are  not  recognized  as  legal  in  the 
State  of  Massachusetts  (Harriet  M.  Murry,  16  P.  D.,  511) ;  no  such 
marriage,  therefore,  could  have  possibly  sprung  into  existence  after 
the  date  when  Knowles  might  have  been  presumed  to  be  dead 
(Emma  A.  Morrell,  14  P.  D.,  310).  It  is  not  claimed  that  appellant 
and  Darling  had  been  ceremonially  married  at  any  time  subsequent 
to  August  11,  1883,  the  date  on  which  the  presumption  of  death 
would  attach. 

The  only  other  law  under  which  appellant  could  base  any  claim  as 
being  the  wife  or  widow  of  soldier.  Darling,  is  the  act  of  the  Mas- 
sachusetts Legislature  of  May  29,  1895  (Rev.  L.  Mass.  1902,  ch.  427), 
which  provides: 

If  a  person  during  the  lifetime  of  a  husband  or  wife,  with  whom  the  mar- 
riage is  in  force,  enters  into  a  subsequent  marriage  contract  with  due  l^al 
ceremony,  and  such  parties  thereto  live  together  thereafter  as  husband  and 
wife,  and  such  subsequent  marriage  contract  was  entered  into  by  one  of  the 
parties  in  good  faith,  in  full  belief  that  the  former  husband  or  wife  was  dead, 
or  that  the  former  marriage  had  been  annulled  by  a  divorce,  or  without  knowl-  . 

uiyiiizeu  uy  x^j  v^  v^pc  Iv^ 
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edge  of  such  former  marriage,  they  shall,  after  the  impedlmeat  to  their  marriage 
has  been  removed  by  the  death  or  divorce  of  the  other  party  to  the  former 
marriage,  if  they  continue  to  live  together  as  husband  and  wife  in  good  faith 
on  the  part  of  one  of  them,  be  held  to  have  t>een  legally  married  from  and  after 
the  i*emoval  of  such  Impediment,  and  the  issue  of  such  subsequent  marriage 
shall  be  considered  the  legitimate  issue  of  both  parenta 

This  statute  was  supplemented  in  1896  (Laws,  ch.  499)  by  the 
following: 

The  provisions  of  chapter  427  of  the  acts  of  the  year  1895  shall  apply  to 
cases  in  which  the  impediment  to  remarriage  therein  referred  to  was  removed 
prior  to  the  date  when  said  act  took  effect,  as  well  as  to  cases  in  which  such 
impediment  was  removed  subsequent  to  such  date;  provided,  that  no  marriage 
otherwise  valid  shall  hereby  be  rendered  invalid. 

This  department  has  Jield,  however,  in  the  cases  of  Lena  E,  Cogin 
(17  P.  D.,  268)  and  Sarah  M.  Iteed  (15  P.  D.,  462)  that  this  statute 
and  the  amendment  thereto  is  limited  in  its  application  to  pension 
cases,  to  cases  where  the  removal  of  the  impediment  and  subsequent 
continued  cohabitation  occurred  after  the  passage  of  the  act,  citing 
the  cases  of  Lufkin  v.  Lufkin  (182  Mass.,  476)  and  Ommonwealth  t\ 
Josselyn  (186  Mass.,  186). 

In  this  case  the  removal  of  the  impediment  by  presuming  the  death 
of  Knowles  after  his  absence  for  seven  years,  unheard  of,  and  subse- 
quent continued  cohabitation  occurred  prior  to  the  passage  of  said 
statutes,  and,  under  the  decisions  referred  to,  it  affords  appellant  no 
relief. 

In  the  case  of  Turner,  admr.,  v,  Williams,  admr.  (202  Mass.,  500), 
decided  June  22,  1907,  since  the  date  of  said  decisions  of  Reed  and 
Cogin,  supra,  wherein  the  impediment  was  removed  in  September, 

1895,  subsequent  to  the  passage  of  the  statute  of  May  29,  1895, 
referred  to,  but  prior  to  the  passage  of  the  supplemental  statute  of 

1896,  which  provided  that  said  statute  (c.  499)  shall  apply  to  cases 
in  which  the  impediment  to  marriage  was  removed  prior  to  the  date 
when  the  act  took  effect,  as  well  as  to  cases  where  the  impediment  was 
removed  subsequent  to  said  date,  the  court,  after  deciding  the  ques- 
tion before  it  on  other  grounds,  made  the  following  statement : 

Inasmuch  as  Nelson  N.  Ingalls  was  nbsait  and  unheard  of  for  more  than 
seven  years  after  the  time  to  which  the  testimony  of  Marsh  referred,  brfore 
the  death  of  the  plaintiff's  testator,  so  tliat  the  presumption  of  his  death 
would  arise,  it  would  seem  that  the  marriage  here  questioned  mi^t  be  upheld 
under  R.  L.  (c.  151,  sec.  6),  as  having  been  entered  Into  with  good  fiftith  by 
Joseph  Turner  and  followed  by  continued  cohabitation  after  the  removal  of  the 
impediment  That  Is  a  fact  dependent  upon  evidence  and  could  not  have  been 
ruled  as  a  matter  of  law. 

This  case  suggests  two  points  bearing  upon  the  right  of  the  appel- 
lant to  receive  pension  as  the  widow  of  the  soldier;  first,  while  of 
course  the  quoted  excerpt  is  a  suggestion  rather  than  a  decision,  it 
implies  that  a  presumption  of  death  may  be  indulged,  as  would  be 
necessary  in  the  instant  case,  at  a  date  subsequent  to  the  illegal  cere- 
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menial  marriage,  thereby  removing  any  obstacle  to  the  operation  of 
the  amended  act  of  May  29,  1895,  aforesaid;  secondly,  it  intimates 
that  the  judicial  mind  of  the  last  appellate  court  in  Massachusetts 
lies  in  the  direction  of  sustaining  the  constitutionality  of  said  acts, 
at  least  so  far  as  applicable  to  the  facts  conceded  to  exist  in  this  case. 

In  other  words,  while  the  supreme  court  of  Massachusetts  at  the 
time  the  Reed  and  Cogin  cases  were  decided  by  this  department  was 
noncommittal  as  to  the  constitutionality  of  the  remedial  acts  when 
applied  to  circumstances  existing  in  the  Reed  and  Cogin  cases,  a 
material  part  of  which  is  common  to  this  case,  the  court  has  now  so 
expressed  itself  that  it  is  a  foregone  conclusion  that,  were  this  case 
before  that  tribunal,  a  lawful  marriage  between  soldier  and  appellant 
would  be  found. 

The  position  of  the  department,  as  announced  in  its  cited  cases,  has 
been  that  until  the  Massachusetts  courts  had  determined  the  issue 
evaded  in  the  Lufkin  case,  supra,  the  department  would  proceed  pari 
passu  with  the  local  courts  in  the  application  of  the  acts  as  consti- 
tutional to  the  facts  in  each  case,  it  not  being  within  the  juridical 
province  of  the  department  to  pass  upon  the  constitutionality  of 
any  act. 

Consonant  with  that  position,  now  in  the  light  of  the  court's  inti- 
mation in  the  Turner  case,  supra,  it  is  the  duty  of  the  department  to 
concede  the  validity  of  appellant's  marriage  because  such  marriage 
would  undoubtedly  be  sustained  under  the  lex  domicilii.  Hereafter 
the  Cogin  and  Reed  cases  will  not  be  followed  in  any  case  where  the 
facts  bring  it  within  the  scope  of  this  decision.  Action  reversed  and 
case  remanded  with  directions  to  allow  pension  if  appellant  is  other- 
wise qualified. 

Mary  J.  Switzer  (widow). 

Decided  February  24,  1912. 

Divorce — ^Jurisdiction — Iowa — Pbactice — Service  by  Publication. 

Appellant  was  married  to  soldier  In  the  State  of  Iowa  in  1877,  and  he  died  In 
said  State  September  13,  1898.  She  was  denied  pension  as  his  widow  on 
the  ground  that  soldier  was  divorced  from  her  December  8,  1886.  The 
decree  of  divorce  relied  upon  to  defeat  appellant's  title  to  pension  was 
procured  on  substituted  service — notice  by  publication — in  Jackson  County, 
Iowa,  the  notice  to  the  defendant  being  published  in  a  newspaper  in  said 
Jackson  County  four  weeks  consecutively,  commencing  on  the  13th  day  of 
November,  1886,  and  ending  on  the  4th  day  of  December,  1S86,  and  notified 
said  defendant  to  appear  thereto  and  defend  before  noon  of  the  second 
day  of  the  December  term,  1886,  or  on  December  7,  1886,  and  judgment 
was  rendered  against  the  defendant,  this  appellant  on  December  8,  1886.^ 
By  the  Iowa  statute  such  notice  must  be  considered  served  on  the  day  of 
the  last  publication  thereof,  and  the  notice  must  be  served  in  such  time 
as  to  leave  at  least  10  days  between  the  service  and  the  fir^y^^^u  9f -tiiftJ'^Slc 
term.  ^ 
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Held:  That  as  said  decree  of  divorce  was  entered  on  tlie  fourtli  day  after  the 
service  of  tbe  notice  of  the  pendency  of  said  suit,  defendant  not  appearing 
or  pleading  thereto,  nor  In  any  manner  submitting  to  the  jurisdiction  of 
the  court,  the  same  was  null  and  void  and  of  no  force  and  effect,  the  court 
having  no  Jurisdiction  to  render  the  same,  and  the  copy  of  such  decree 
filed  in  this  case  is  not  admissible  to  show  that  appellant  is  not  the  widow 
of  the  soldier. 

TH03IPS0N,  Assistant  Sccretanj. 

Mary  J.  Switzer  filed  a  claim  on  June  18,  1910,  for  pension  under 
the  act  of  April  19,  1908,  as  the  widow  of  David  M.  Switzer,  late 
private  Company  A,  Sixteenth  Iowa  Volunteer  Infantry,  who  was  at 
the  time  of  his  death  a  pensioner  under  the  general  law.  Certificate 
No.  12608,  alleging  her  marriage  to  soldier  in  the  State  of  Iowa  on 
December  13, 1877,  and  his  death  in  said  State  on  September  13, 1898. 

The  claim  was  rejected  May  10,  1911,  on  the  ground  of  no  title 
for  the  reason  that  claimant  was  not  the  widow  of  the  soldier,  he 
having  been  divorced  from  her  on  December  8, 1886. 

An  appeal  was  filed  from  this  action  May  29,  1911,  by  the  recog- 
nized attorney  in  the  claim,  contending  that  said  decree  of  divorce 
was  procured  by  fraud,  no  notice  of  such  proceedings  having  been 
given  claimant  according  to  the  laws  of  the  State  of  Iowa,  where 
both  parties  resided  at  the  time  said  proceedings  were  commenced, 
and  that  the  notice  by  publication  in  said  suit  was  not  in  conformity 
with  the  laws  of  said  State. 

Some  authorities  were  cited  by  claimant's  attorney,  from  which  it 
would  appear  that  it  was  contended  that  the  affidavit  for  publication 
was  false;  but  as  said  decree  of  divorce  must  be  held  void  on  other 
grounds  it  will  not  be  necessary  to  consider  them. 

Said  decree  of  divorce  relied  on  to  defeat  claimant's  title  to  pen- 
sion was.  procured  on  substituted  service — ^notice  by  publication — in 
Jackson  County,  Iowa. 

Section  3514  of  the  Iowa  Code  (1897)  provides  that — 

Action  in  a  court  of  record  shall  be  commenced  by  serving  the  defendant  with 
a  notice,  signed  by  the  plaintiff  or  his  attorney.  Informing  him  of  the  name  of 
the  plaintiff,  that  a  petition  is,  or  on  or  before  the  date  named  therein  will  be, 
filed  in  the  office  of  the  clerk  of  the  court  wherein  action  is  brought,  naming  it, 
and  stating  in  general  terms  the  cause  or  causes  thereof,  and  If  it  is  for  money, 
the  amount  thereof,  and  that  unless  he  appears  thereto  and  defends  before  noon 
of  the  second  day  of  the  term  at  which  defendant  is  required  to  appear,  naming 
It,  his  default  will  be  entered  and  judgment  or  decree  rendered  against  l.iiu 
thereon.  In  all  cases  where  the  time  for  the  commencement  of  the  term  lias 
been  changed  after  the  notice  has  been  served,  the  defendant  shall  be  held  to 
appear  at  the  time  to  which  such  time  has  been  changed. 

Section  3517  of  said  code  provides  that — 

The  defendant  shall  be  held  to  appear  nt  the  next  term  after  sarvice:  1.  If 
served  within  the  county  where  the  action  is  brought  in  such  time  as  to  leave 
at  least  10  days  between  the  day  of  service  and  the  flE^iift?,3[,yCOfe?v9^W:erm. 
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In  computing  the  period  of  time  mentioned  in  the  statute  the  day 
of  the  service  and  the  first  day  of  the  term  are  both  excluded,  but 
Sunday  is  not  to  be  excluded.    (Robison  v.  Foster,  12  Iowa,  186.) 

Section  3534  provides  that  service  may  be  made  by  publication,  in 
an  action  for  divorce,  when  an  affidavit  is  filed  that  personal  service 
can  not  be  made  on  the  defendant  within  the  State  if  the  defendant 
is  a  nonresident  of  the  State,  or  his  residence  is  unknown. 

The  court  acquires  jurisdiction  by  publication  only  by  strict  com- 
pliance with  the  requirements  of  the  statute.  (Games  v.  Mitchell^  82 
Iowa,  601.) 

Section  3535  provides  that  "  the  publication  must  be  of  the  origi- 
nal notice  for  the  commencement  of  actions,  once  each  week  for  four 
consecutive  weeks,  before  or  after  the  filing  of  the  petition,  in  some 
newspaper  printed  in  the  county  where  the  petition  is  or  will  be  filed, 
which  paper  shall  be  determined  by  the  plaintiff  or  his  attorney." 

Section  3536  provides  that  "  when  the  foregoing  provisions  have 
been  complied  with,  the  defendant  so  notified  shall  be  required  to 
appear  as  if  personally  served  on  the  day  of  the  last  publication 
within  the  county  in  which  the  petition  is  filed,  proof  thereof  being 
made  by  the  affidavit  of  the  publisher  or  his  foreman,  and  filed  before 
default  is  taken." 

A  transcript  of  the  proceedings  in  said  divorce  suit,  duly  certified 
by  the  clerk  of  the  court  within  and  for  Jackson  County,  Iowa,  ia 
filed  in  the  claim. 

The  petition  and  affidavit  for  publication,  as  shown  by  said  tran- 
script, were  sworn  to  on  the  9th  day  of  November,  1886,  and  filed  in 
the  clerk's  office  November  22,  1886. 

The  affidavit  for  publication,  though  purporting  to  have  been 
sworn  to  by  the  plaintiff,  David  M.  Switzer,  was  not  subscribed  by 
him,  nor  his  attorney,  but  purports  to  have  been  sworn  to  by  him 
before  his  attorney,  Geo.  C.  Heberling,  as  a  notary  public. 

The  notice  to  the  defendant  is  not  dated,  but  is  entitled  "  In  the 
District  Court  of  the  State  of  Iowa  in  and  for  Jackson  County,  De- 
cember term,  1886,"  and  notifies  the  defendant  that  on  or  before  the 
25th  day  of  November,  A.  D.  1886,  the  petition  of  David  M.  Switzer 
would  be  filed  in  the  office  of  the  clerk,  etc.,  claiming  of  her  a  divorce 
from  the  bonds  of  matrimony,  and  alimony  in  the  form  of  a  decree 
quieting  and  confirming  in  plaintiff  title  to  certain  real  estate  de- 
scribed, and  notifying  her  to  appear  thereto  and  defend  "before 
noon  of  the  second  day  of  the  December  term,  A.  D.  1886,  of  said 
court,  which  will  commence  at  Maquoketa,  said  county  and  State,  on 
the  7th  day  of  December,  A.  D.  1886." 

The  publisher  of  the  paper  in  which  said  notice  was  published, 
made  affidavit  December  6,  1886,  that  such  notice  was  published  in 
the  Sabula  Gazette,  a  newspaper  published  at  Sabula,  in  said  Jacksoi^Tp 
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County,  "  four  weeks  consecutively,  commencing  on  the  13th  day  of 
November,  1886,  and  ending  on  the  4th  day  of  December,  1886." 

The  transcript  also  shows  that  the  suit  was  heard  on  the  second  day 
of  December  term  of  the  court,  1886,  or  on  December  8,  1886,  and  the 
decree  entered  on  said  date. 

The  decree  recites  that  "  the  court  being  satisfied  from  plaintiff? 
affidavit  on  file  that  the  residence  of  the  defendant,  Mary  Jane 
Switzer,  is  unknown  to  plaintiff,  and  that  due  and  legal  notice  of 
the  commencement  and  pendency  of  this  action  had  been  given  by 
publication  four  consecutive  weeks  in  the  Sabula  Gazette,  a  weekly 
newspaper  published  at  Sabula,  in  Jackson  County,  Iowa,  the  jSrst 
of  which  said  publication  was  on  the  13th  day  of  November,  A.  D. 
1886,  and  there  being  no  answer  or  other  pleading  of  defendant  on 
file,  nor  any  appearance  by,  for,  or  on  behalf  of  said  defendant,  Mary 
Jane  Switzer,  she  was  three  times  loudly  called  in  open  court,  but 
came  not,  but  made  default,  and  was  duly  defaulted  by  the  court." 

This  shows  on  the  face  of  it  that  the  10  days  from  the  service  of 
the  notice  had  not  elapsed  before  judgment  was  rendered. 

The  first  publication  being  on  the  13th,  the  second  would  be  the 
20th,  the  third  November  27,  and  the  fourth  and  last  publication  was 
on  the  4th  of  December,  1886,  from  which  said  last  publication  de- 
fendant was  entitled  to  10  days  before  the  first  day  of  the  term. 

By  the  terms  of  the  statute  (sec.  3536)  the  notice  was  to  be  con- 
sidered served  on  the  day  of  the  last  or  fourth  publication  of  the 
notice,  or  on  December  4,  1886,  and  she  was  notified  to  appear  three 
days  later,  December  7,  1886,  and  the  default  was  taken  and  hearing 
had  and  decree  of  divorce  entered  four  days  after  service  of  notice, 
or  on  December  8,  1886. 

As  defendant  had  not  the  statutory  10  days'  notice  to  appear  and 
defend  said  suit,  it  is  manifest  the  court  had  no  jurisdiction  to  hear 
and  determine  the  cause,  and  said  decree  was  void  and  of  no  effect 
See  case  of  Josephine  G.  Boyd  (8  P.  D.,  1). 

The  supreme  court  of  Iowa  has  decided  that  the  statute  authoriz- 
ing service  of  notice  by  publication  must  be  strictly  pursued,  and  if 
the  recitals  in  the  judgment  show  a  failure  to  comply  with  the  re- 
quirements the  judgment  will  be  void.  See  Bardsley  v.  Hines  (33 
Iowa,  157). 

Unless  the  summons  is  served  for  the  full  time  before  return  day, 
it  has  been  held,  it  is  an  absolute  nullity.  (Draper  v.  Draper,  59  Dl., 
119.) 

It  has  also  been  repeatedly  held  that  the  jurisdiction  of  a  court 
granting  a  decree  of  divorce  is  always  open  to  inquiry,  although  the 
record  recites  the  fact  necessary  to  give  the  same.  See  Van  Fossen  v. 
State  (37  Ohio,  317)  and  Thompson  i\  Whitman  (18  Wall.,  457). 

In  this  case  but  two  days  elapsed  between  the  service  of  the  notice 
and  the  first  day  of  the  term  to  which  defendant  was  notified  to  ap- 
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pear,  and  but  three  days  elapsed  between  the  service  of  the  same  and 
the  second  day  of  the  term,  on  which  day  default  was  taken  and 
judgment  rendered,  the  day  of  service  and  the  return  day  being 
excluded. 

Said  decree  and  the  record  in  the  case  shows  that  the  court  had  no 
jurisdiction  over  the  defendant  at  said  time  and  it  is  not  admissible 
as  evidence  in  this  case  to  show  that  appellant  was  not  the  wife  of 
soldier  at  the  time  of  his  death  and  not  now  his  widow. 

Claimant  alleged  that  she  was  married  to  said  soldier  on  December 
13,  1877,  at  Clint(Hi,  Iowa,  and  this  was  the  date  and  place  of  the 
marriage  as  stated  by  soldier  in  his  petition  for  divorce,  and  it  not 
appearing  that  said  marriage  was  ever  legally  dissolved  by  divorce 
appellant  became  soldier's  widow  at  his  death.    See  Boyd  case,  supra. 

The  rejection  of  the  claim  on  the  ground  stated  was  error,  and  the 
same  is 

Reversed, 

Eliza  A.  Petticrew  (deceased). 

Decided  February  24,  1912, 

Accrued  Pension — ^Act  March  2,  189&— Reimbursement — ^Assets — Wills. 

Soldier  in  his  last  will  and  testament  left  to  his  wife,  in  the  event  she  sur- 
vived him,  all  his  property,  real,  personal,  and  mixed,  absolutely,  providing 
also  that  in  case  said  property  therein  devised  and  bequeathed  to  his  said 
wife  was  not  disposed  of  or  consumed  by  her  during  her  lifetime  the  same 
should  pass  to  his  two  daughters.  Said  wife  was  pensioned  and  at  her 
death  $33.20  had  accrued  to  her  as  pension,  out  of  which  reimbursement  is 
sought  to  pay  the  expenses  of  her  last  sickness  and  burial,  which  claim  for 
reimbursement  was  disallowed  on  the  ground  that  pensioner  left  assets 
consisting  of  said  real  estate,  devised  to  her  as  aforesaid  by  the  soldier. 

It  is  held  that  under  the  terms  of  said  will  at  the  death  of  said  widow  of  the 
soldier  said  real  estate  not  disposed  of  by  her  passed  to  said  daughters 
immediately,  and  that  they  took  the  same  under  their  father's  will,  and 
the  same  was  not  assets  liable  for  the  expenses  of  the  deceased  pensioner's 
last  sickness  and  burial,  and  therefore  the  person  who  paid  the  expenses 
of- such  last  sickness  and  burial  is  entitled  to  reimbursement  therefor  out 
of  the  accrued  pension  under  the  provision  of  the  act  of  March  2,  1895. 
(2  Stat.  L..  964.) 

Thompson,  Assistant  Secretary, 

Alice  A.  Petticrew  filed  her  application  under  the  general  law  on 
March  31,  1911,  seeking  reimbursement  in  the  sum  of  $92.50,  from 
the  accrued  pension  of  Eliza  A.  Petticrew,  a  pensioner  under  the  act 
of  April  19,  1908.  Claim  was  rejected  May  17,  1911,  on  the  ground 
the  evidence  showed  the  deceased  widow  left  suiBcient  assets,  real 
estate,  to  meet  the  expenses  of  her  last  sickness  and  burial,  and  an 
appeal  from  such  action  was  entered  May  22,  1911.  ^^  , 
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The  said  Eliza  A.  died  February  26,  1911,  the  claimant  paid  the 
expenses  of  her  last  sickness  and  burial,  amounting  to  $92.50,  and  the 
accrued  pension  is  $33.20. 

The  pensioner  left  no  personal  estate,  and  after  setting  forth  that 
her  father,  the  husband  of  the  pensioner,  left  a  last  will  and  testa- 
ment, claimant  assigns  as  error,  viz : 

That  under  the  terms  of  said  will  the  said  real  estate  became  the  Tested 
property  of  said  children  coincident  with  the  death  of  the  pensioner  and  was 
not  the  property  of  the  decedent  after  her  death. 

That  the  said  real  estate  having  rested  in  said  chlldroi.  immediately  on  the 
pensioner's  death,  that  said  real  estate  was  then  na  part  of  the  decedent*s 
assets  and  was  in  no  way  liable  for  the  expenses  of  her  last  sickness  and  burial. 

The  Finance  Division  of  the  Bureau  of  Pensions  filed  with  the 
papers  a  brief  wherein  it  is  contended  that  the  part  of  their  fathers 
will  which  bequeathed  the  children  the  remainder  of  his  estate  was 
so  repugnant  to  the  earlier  part  of  the  will  that  it  was  of  no  eflfect 
to  create  conditions  or  qualifications  upon  the  title  in  fee  simple, 
and  amounted  to  nothing  more  than  an  expression  of  the  testator's 
wish  to  anticipate  conditions  which  might  exist  at  the  death  of  his 
wife. 

A  certified  copy  of  the  will  in  question  is  on  file  and  is  as  follows : 

In  the  name  of  the  Benevolent  Father  of  All  : 

I,  Ambrose  Petticrew,  of  Springlleld,  Clark  County,  Ohio,  do  make  and  pub- 
lish this  my  last  will  and  testament: 

Item  First.  I  give  and  devise  to  my  beloved  wife,  Eliza  Ann  Petticrew,  In  the 
event  she  survives  me,  all  my  property  real,  personal  and  mixed  absolutely. 
In  the  event  of  my  surviving  my  said  wife,  I  give  and  devise  all  my  proi)erty, 
real,  personal  and  mixed  to  my  two  daughters  and  only  child  Alice  A-  Petti- 
crew  and  Lulu  Garbrey,  wife  of  George  M.  Garbrey.  In  case  the  above- 
mentioned  property  herein  devised  and  bequeathed  to  my  wife  as  aforesaid  is 
not  by  her  disposed  of  or  consumed  during  her  lifetime,  the  said  property  shall 
pass  to  my  two  daughters  above  named. 

Item  Second.  I  do  hereby  nominate  and  appoint  my  said  wife  Eliza  Ann 
Petticrew  executrix  of  this  my  last  will  and  testament,  hereby  authoriz- 
ing and  empowering  her  to  compromise,  adjust,  release,  and  discharge  in  such 
manner  as  she  may  deem  proper,  the  debts  and  claims  due  me.  I  do  also 
authorize  and  empower  her  if  it  shall  become  necessary  in  order  to  pay  my 
debts,  to  sell,  by  private  sale,  or  in  such  manner,  upon  such  terms  of  credit  or 
otherwise,  as  she  may  think  proper,  all  or  any  part  of  my  real  estate,  and 
deeds  to  purchasers  to  execute,  acknowledge  and  deliver  in  fee  simple. 

Item  Third.  It  is  my  desire  that  all  my  Just  debts,  if  there  be  any,  and  my 
funeral  expenses  be  paid  as  soon  after  my  death  as  the  best  interests  of  my 
estate  will  permit.  I  desire  that  no  appraisement  and  no  sale  of  my  personal 
property  be  made,  and  that  the  probate  court  direct  the  omission  of  tbe  same, 
in  pursuance  of  the  statute.  I  do  hereby  revoke  all  former  wills  made  by 
me.  In  testimony  hereof  I  have  hereunto  set  my  hand  this  7th  day  of  Decem- 
ber, 1893. 

Ambrose  Petticrew. 

Signed  and  acknowledge  by  said  Ambrose  Petticrew,  as  his  last  will  and 
testament,  in  our  presence:  and  signed  by  us  in  his  presence,  at  his  request, 
and  in  the  presence  of  each  other. 

Lewis  D,  Baker. 

Digitiz£[a^ACB  xG«JSeiFEB. 
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The  department  has  made  an  exhaustive  examination  of  the  au- 
thorities, so  far  as  the  issue  involved  is  concerned,  and  while  there 
are  some  cases  which  seem  to  hint  to  the  contrary,  which,  however, 
are  largely  dependent  upon  the  fact  that  the  testator  was  somewhat 
undecided  as  to  his  intent,  yet  the  consensus  of  opinion  is  to  the  effect 
that  a  testator  may  devise  his  estate  in  its  entirety  to  a  certain  party 
or  parties,  and  in  a  later  part  of  his  will  may  direct  that  if,  at  the 
death  of  said  party  or  parties  there  be  any  part  remaining  of  the 
original  estate,  such  remainder  shall  pass  to  other  designated  parties. 
In  such  a  case  real  estate  would  pass  to  the  original  devisee,  with  full 
power  during  lifetime.  It  would  not  be,  strictly  speaking,  a  life 
estate,  but  one  during  lifetime  with  absolute  power  of  disposal.  If, 
however,  title  to  such  real  estate,  or  any  part  thereof,  by  virtue  of  the 
devise,  should  remain  in  said  original  party  or  parties  at  death,  then 
it  would  pass  as  directed  in  the  will.  Such  an  effect  is  given  in 
order  that  no  part  of  the  will  should  fail;  it  being  considered  by 
the  courts  that  there  is  not  enough  repugnancy  in  the  later  devise 
to  the  earlier  one  to  render  either  the  entire  will  inoperative  or  to 
cause  the  later  devise  to  be  of  no  effect.  (See  chapter  on  Repug- 
nancy in  Jarman  on  Wills,  and  Eedfield  on  the  Law  of  Wills.) 

In  the  present  case  the  intent  of  the  testator  seems  clear  and  unam- 
biguous, it  being  his  manifest  desire  that  his  wife  should  become 
seized  of  his  entire  property,  and  do  with  it  during  her  lifetime  as 
she  saw  fit.  If,  however,  any  part  of  it,  as  the  testator  says,  "  is 
not  by  her  disposed  of  or  consumed  during  lifetime,"  then  it  was 
his  direction  that  such  remainder  should  pass  to  his  two  daughters. 

Inasmuch  as  the  intent  of  the  testator  appears  to  be  clear,  section 
5970  of  the  Revised  Statutes  of  Ohio  would  seem  to  settle  one  phase 
of  the  issue.    Said  section  is  as  follows :  , 

Every  devise  of  lands,  tenements,  or  hereditaments  in  any  will  hereafter 
made  shall  be  construed  to  convey  all  the  estate  of  the  devisor  therein  which 
he  conld  lawfully  devise,  unless  it  shall  clearly  appear  by  the  will  that  the 
devisor  intended  to  convey  a  less  estate. 

It  seems  to  be  effectually  settled,  in  the  United  States  at  least, 
that  where  there  are  irreconcilable  repugnant  clauses  in  a  will,  the 
last  clause  shall  govern;  more  especially  if  the  effect  of  such  pro- 
cedure shall  make  the  entire  will  operative  without  doing  violence  to 
the  expressed  intent  of  the  testator.  (Redfield  on  the  Law  of  Wills, 
pp.  450  and  451.)  In  the  present  case,  however,  the  apparent  re- 
pugnancy is  not  irreconcilable,  for  it  seems  to  the  department  that 
each  single  provision  of  Mr.  Petticrew's  will  could  be  carried  out 
without  defeating  any  other  provision. 

It  may  be  concluded,  then,  by  reason  of  the  textbook  authorities 
hereinbefore  cited  and  section  5970  of  the  Revised  Statutes  of  Ohio 
that  the  real  estate  left  by  the  testator  passed  to  his  wife^in^^e^lC 
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simple,  but  what  remained  of  it  at  his  wife's  death  passed  to  the  two 
daughters. 

It  remains,  then,  only  to  be  determined  whether  or  not  this  real 
estate  is  chargeable  with  the  expense  of  the  pensioner's  last  sickness 
and  burial;  and  this  question  is  dependent  upon  the  answer  to  the 
further  query  as  to  whether  or  not  the  property  involved  was  a  part 
of  the  deceased  Mrs.  Petticrew's  assets,  a  part  of  her  estate  after  her 
death. 

That  her  husband,  by  his  will,  intended  she  should  do  as  she  pleased 
with  this  real  estate  during  her  lifetime  can  not  be  doubted,  and  it 
is  equally  as  true  that  if  any  part  of  it  remained  at  her  death  this 
remainder  could  lawfully  pass  to  the  daughters. 

Where  there  is  a  present  capacity  for  taking  effect  In  possession,  if  the  pos- 
session were  to  become  vacant,  the  remainder  is  vested,  and  it  is  not  the  less  so 
because,  notwithstanding  the  present  capacity,  there  is  a  possibility  that  the 
remainder  will  never  come  into  actual  possession.  (Broome  and  Hadley's 
Blackstone,  vol.  1,  p.  627,  and  notes  citing  American  authorities.) 

The  foregoing  is  a  sound  definition  of  vested  remainders,  and  such, 
it  would  seem,  is  the  estate  under  discussion.  There  was  a  possibility 
that  Mrs.  Petticrew  would  leave  no  real  estate;  that  she  would  dis- 
pose of  it  during  her  lifetime,  as  she  had  a  full  right  to  do  under  the 
will.  This,  however,  would  not  defeat  the  children's  right  provided 
the  possibility  did  not  arise,  and  it  appears  it  did  not. 

It  would  seem,  then,  that  the  title  vested  in  the  daughters  imme- 
diately upon  the  death  of  their  mother,  and  that  they  took  under 
their  father's  will. 

The  provision,  "not  by  her  disposed  of  or  consumed  during  her 
lifetime,"  is  the  keystone  of  the  situation,  passing  title  to  the 
daughters  of  any  of  the  real  estate  remaining  at  the  widow's  death. 
Mrs.  Petticrew  could  not  have  disposed  of  this  real  estate  by  will, 
and  if  she  had  died  intestate,  seized  of  no  other  estate  than  this  prop- 
erty, an  administrator  would  have  had  no  estate  to  administer,  had 
one  been  appointed.  The  fact  is,  so  far  as  the  papers  disclose,  she 
left  no  estate — no  assets. 

The  debts  of  a  deceased  person  are  payable,  if  necessarj',  out  of 
the  party's  real  estate  (sees.  6090  and  6136,  Revised  Statutes  of  Ohio, 
and  Ramsdall  and  Craighill,  9  Ohio,  198).  If,  however,  the  real 
estate  in  question  is  not  an  asset,  then  it  can  not  be  subjected  to  the 
payment  of  the  debts  of  the  deceased.  Such  would  be  making  the 
property  of  others  liable  for  the  debts  of  a  stranger — a  wholly  un- 
warrantable proceeding. 

The  department  finds,  as  the  case  now  stands,  that  Mrs.  Petticrew 
left  no  assets,  and  the  action  complained  of  is  accordingly 

Reversed. 

Digitized  by  VjOOQIC 
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W1IJ4IAM   HiNCKLE. 

Decided  Fehruury  si^,  1912. 
Service — Wab  or  the  Rebellion — ^Acr  February  G,  1007. 

Soldier  enlisted  in  the  Regular  Army  April  25,  1865,  and  served  therein  until 
April  25,  1868.  All  bis  service  was  rendered  in  New  York  and  Dakota, 
except  41  days,  from  June  4  to  July  15,  1865,  when  statoned  at  Nelsons 
Island,  Va. 

Held:  That  soldier's  service  In  the  Regular  Army  not  having  been  contracted 
for  and  rendered  with  reference  to,  or  occasioned  by,  the  War  of  the  Rebel- 
lion, all  of  said  service  having  been  rendered  in  the  State  of  New  York  and 
Territory  of  Dakota,  save  41  days,  he  did  not  serve  90  days  in  the  Army  or 
Navy  of  the  United  States  during  the  late  Civil  War  as  contemplated  by  the 
act  of  February  6,  1907,  and  has  no  title  to  pension  thereunder. 

Thompson,  Assistant  Secretary, 

The  above-named  soldier,  being  iiow  a  pensioner  under  the  general 
law  at  $6  per  month  by  reason  of  rheumatism,  filed  his  declaration 
under  the  act  of  February  6,  1907,  February  28,  1907,  claim  being 
rejected  June  6,  1907,  on  the  ground  that  he  did  not  render  90  days' 
service  during  the  War  of  the  Rebellion,  as  contemplated  by  the  act 
in  question.  He  filed  another  declaration  under  the  same  law  March 
23,  1911,  but  the  Commissioner  of  Pensions  refused  to  pass  upon  the 
same  inasmuch  as  it  was  but  a  duplicate  of  the  one  just  referred  to. 
A  document  was  filed  with  the  Secretary  June  13,  1911,  evidently 
being  intended  as  an  appeal,  and  it  will  be  treated  as  such. 

The  record  in  this  case  shows  this  soldier  to  have  enlisted  April  25, 
1865,  and  that  he  joined  Company  A,  Fourth  United  States  Infantry, 
June  4, 1865.  He  was  discharged  at  Fort  Laramie,  Dakota  Territory, 
April  25,  1868,  by  expiration  of  service  as  company  quartermaster 
sergeant. 

The  record  further  shows  that  his  command  was  stationed  at  Fort 
Columbus,  N.  Y.,  from  April  to  May  30, 1865 ;  at  Nelsons  Island,  near 
Richmond,  Va.,  from  June  4  to  July  15,  1865 ;  Fort  Wood,  N.  Y.,  to 
September  1,  1865;  Fort  Schuyler,  N.  Y.,  to  October  25,  1865;  Madi- 
son Barracks,  N.  Y.,  to  June  1,  1866 ;  Fort  Porter,  N.  Y.,  to  August 
31,  1866. 

Further  rolls  in  the  possession  of  the  War  Department  show  claim- 
ant appointed  corporal  February  15, 1866 ;  promoted  to  sergeant  June 
8,  1866;  and  appointed  company  quartermaster  sergeant  November, 
1867. 

This  soldier  was  in  the  Regular  Establishment,  and  did  not  enlist 
until  after  Lee's  surrender.  His  service  was  all  in  the  Northern 
States,  save  for  a  period  of  41  days,  when  his  command  was  at  Nel- 
sons Island,  near  Richmond,  Va.  If  the  service  of  his  command  near 
Richmond  could  be  considered  as  service  during  the  War  of  the  Re- 
bellion, the  period  would  not  be  long  enough  to  entitle  him  to  alp 
pension  under  the  act  of  February  6,  1907.  ^ 


502  .    DECISIONS  RELATING  TO  PENSIONS, 

No  decision  covering  the  identical  point  herein  appears  to  have 
been  published,  although  a  number  of  cases  involving  the  same  issue 
have  been  before  the  department,  this  present  decision  being  in  line 
with  the  universal  holding  in  cases  where  a  like  question  has  arisen 
on  appeal. 

Ninety  days'-  service  in  the  War  of  the  Rebellion  is  a  condition 
precedent  in  this  case,  and  it  can  not  be  reasonably  concluded  that 
this  soldier  performed  it.  He  did  not  enlist  in  any  volunteer  organi- 
zation authorized  by  act  of  Congress,  with  special  reference  to  service 
during  the  War  of  the  Rebellion,  nor  for  any  particular  service,  but 
in  the  Regular  Army,  and  at  a  date  when  no  presumption  would  arise 
that  his  enlistment  was  for  service  during  said  war.  His  duties  called 
him  to  Nelsons  Island,  Va.,  for  a  period  of  41  days,  and  this,  as  has 
been  remarked,  falls  far  short  of  the  statutory  length  of  time. 

It  was  said  in  Phillips  et  al.  (17  P.  D.,  68) : 

The  act  of  June  27,  1890,  contemplates  an  actual  rather  than  a  technical 
aeryice  of  at  least  00  days. 

It  was  also  said  in  Little  (17  P.  D.,  44)  that  service  under  saicL  act 
"  is  service  contracted  for  and  rendered  with  reference  to  and  occa- 
sioned by  said  war." 

Applying  the  principle  involved  in  these  cases  to  the  present  one, 
it  is  evident  that  the  soldier  is  not  within  the  statute  invoked. 

By  reason  of  the  foregoing  it  is  clearly  manifest  that  the  claimant 
IS  not  entitled  to  the  benefits  of  the  act  in  question,  and  the  action 
from  which  the  appellant  intends  to  appeal  is 

Affirmed. 

Catherine  E.  Young  (as  widow). 

Decided  February  2h  i012. 

Marriage  and  Divorcb: — Michigan — Vacating  Decree — Evidence. 

Claimant  married  soldier  in  September,  1864,  and  lived  with  him  in  Michigan 
until  August,  1S84,  when  she  went  to  the  State  of  Nebraska,  where  she 
made  a  homestead  entry  in  October  of  the  same  year  as  the  head  of  a 
family.  Soldier  procured  a  divorce  from  her  in  February,  1886,  and  mar- 
ried one  Melissa,  in  March,  18SS,  and  about  a  year  thereafter  went  with 
Melissa  to  Nebraska  and  took  up  their  residence  in  the  same  neighbor- 
hood in  which  appellant  resided  and  where  she  frequently  saw  them, 
heard  they  were  married,  and  knew  they  were  living  together  as  husband 
and  wife.  Appellant  admits,  also,  that  she  was  informed  by  friends  in 
Michigan  of  the  pendency  of  the  divorce  proceedings  instituted  by  her 
then  husband.  Soldier  dicnl,  and  on  Jmie  11,  1009,  Melissa  applied  for  a 
pension  as  his  widow,  which  was  allowed  October  28,  1910,  but  certificate 
was  withheld  as  claimant  had  filed  a  claim  as  widow  of  soldier  on  June  29, 
1909,  which  was  rejected  on  the  ground  she  was  not  soldier's  widow,  as  he 
secured  a  divorce  from  her.  On  January  23,  1911.  she  procured  a  decree 
out  of  the  same  court  in  which  the  divorce  was  granted,  setting  aside  said 
decree  of  divorce  on  the  ground  that  the  court  had  no  Jurisdiction  to 
render  the  same,  but  which  did  not  show  what  facts  were  relied  on  to 
justify  such  decree.  Claimant  offers  said  decree  as  evidence  that  she, 
and  not  Melissa,  is  the  widow  of  soldier. 
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Held:  That  claimant  having  waited,  after  notice,  for  more  than  20  years,  and 
after  the  death  of  soldier  and  allowance  of  pension  to  Melissa,  before  she 
sought  relief,  was  guilty  of  laches;  and  the  decree  vacating  the  divorce 
proceedings  is  not  binding  on  the  Government,  and  should  not  "have  been 
rendered.    Zoellner  v.  Zoellner  (46  Mich.,  511). 

Thompson,  Assistant  Secretary, 

Melissa,  alleging  herself  to  be  the  widow  of  Henry  Young,  for- 
merly a  private  in  Company  K,  First  Michigan  Volunteer  Infantry, 
Civil  War,  filed  her  application  under  the  act  of  April  19,  1908,  on 
June  11,  1909,  claim  being  admitted  October  28,  1910,  but  issue  of 
certificate  withheld. 

On  June  29,  1909,  one  Catherine  E.  filed  her  application  under 
the  same  act,  alleging  herself  to  be  the  widow  of  the  soldier  in  ques- 
tion, claim  being  rejected  August  23,  1909,  on  the  ground  that  she 
was  not  the  soldier's  widow,  inasmuch  as  he  procured  a  divorce  from 
her  on  February  25,  1886.  She  entered  an  appeal  November  26, 
1909,  contending,  in  effect,  that  the  said  divorce  decree  was  void 
under  the  statutes  of  the  State  of  Michigan,  in  which  the  cause  arose, 
the  principal  reason  therefor  being  that  the  affidavit  on  which  the 
order  of  publication  of  notice  was  based  was  executed  a  month  or 
more  prior  to  said  order. 

In  considering  the  appeal,  the  department  stated  in  its  decision, 
promulgated  April  12,  1910,  that  inasmuch  as  this  was  a  contested 
case,  the  department  would  withhold  its  judgment  until  the  matter 
of  the  validity  of  the  decree  should  be  determined  by  the  proper 
court.  The  said  Catherine  thereupon  filed  her  petition  in  the  Circuit 
Court  of  the  County  of  Lenawee,  Mich.,  petitioning  the  said  court  to 
set  aside  the  decree  of  divorce  aforesaid,  assigning  nine  different 
errors  in  the  original  trial  of  the  cause.  The  said  Melissa  was  made 
defendant  therein,  and  it  was  practically  agreed  between  the  solic- 
itors on  each  side  that  all  points  would  be  waived  save  the  issue  of 
jurisdiction,  wherein  was  involved  certain  technical  questions  as  to 
whether  or  not  the  statute  had  been  complied  with  in  regard  to  the 
order  of  appearance  and  notification,  no  personal  service  having 
been  made  on  the  defendant. 

This  cause  was  before  the  said  court  on  January  23,  1911,  and 
after  hearing  the  pleadings,  and  the  proofs  which  were  taken  in  open 
court,  the  circuit  judge  found  that  the  court  had  no  jurisdiction  to 
enter  the  said  decree  and  the  same  was  therefore  set  aside : 

For  the  reason  that  the  court  acquired  no  jurisdiction  to  enter  such  decree  or 
to  enter  any  decree. 

A  transcript  of  only  a  part  of  the  proceedings  has  been  filed  in 
the  case,  and  Catherine  now  asks  the  department,  by  virtue  of  the 


Digitized  by  VjOOQIC 


504  DECISIONS  RELATING   TO   PENSIONS. 

decree  setting  aside  the  divorce  decree,  to  declare  her  the  widow  of 
the  said  soldier,  thereby  giving  her  title  to  pension  as  his  widow. 

During  the  adjudication  of  these  two  claims  a  special  examination 
was  held,  Catherine  was  interviewed,  and  the  following  facts  were 
adduced : 

Catherine  married  the  soldier  by  ceremony  September  18,  1864, 
and  lived  with  him  as  his  wife  until  1884,  when  he  went  to  South 
Dakota,  evidently  for  the  purpose  of  taking  up  a  land  claim.  They 
were  living  at  Ogden,  Mich.,  at  the  time,  she  remaining  there  for 
some  four  months,  up  to  August^  1884,  when  she  went  to  Nebraska 
to  take  up  a  claim  in  her  own  behalf.  She  lived  on  this  claim  or 
nearby  for  about  eight  years,  then  returned  to  Ogden,  Mich.,  her 
former  home,  and  continued  to  live  there  until  1903,  when  she  went 
to  Detroit,  Mich.,  remaining  there  for  perhaps  three  years,  and  then 
moved  to  a  place  near  Adrian,  Mich.  The  soldier  after  obtaining  his 
divorce  from  Catherine  married  Melissa  in  the  same  county  where 
Catherine  now  resides,  said  marriage  taking  place  March  24,  1888, 
a  month  over  two  years  after  the  date  of  the  divorce  decree.  It  was 
perhaps  a  year  and  a  half  after  this  marriage  that  the  soldier  and 
Melissa  went  to  the  town  in  Nebraska  where  Catherine  then  resided, 
and  she  saw  them  frequently  on  the  streets.  She  states  she  often 
saw  his  wife  during  the  two  years  they  lived  in  the  same  town,  but 
never  had  any  conversation  with  either  of  them.  She  heard  they 
were  married,  knew  they  were  living  together  as  husband  and  wife, 
but  cared  nothing  about  the  matter.  She  never  had  any  conver- 
sation with  her  former  husband  about  a  divorce,  but  was  informed 
by  friends  in  Michigan  at  the  time  that  divorce  proceedings  were 
going  on.  She  further  states  that  she  took  some  steps  to  obtain  a 
divorce  from  her  husband  about  that  time,  but  on  finding  she  could 
take  up  land  without  obtaining  a  divorce  she  wrote  her  attorney  to 
drop  her  suit,  paying  him  $14  for  what  he  had  already  done  in  the 
matter. 

She  admitted  at  the  close  of  her  deposition  that  she  had  no  great 
interest  in  her  pension  claim,  and  had  told  her  attorney  at  the  com« 
mencement  she  did  not  want  a  pension  if  she  was  not  entitled  to  one. 
He  replied  that  he  had  looked  up  the  divorce  record  and  was  con- 
vinced that  the  divorce  was  illegally  granted ;  hence  her  application 
for  pension  and  foregoing  recited  facts. 

There  are  some  features  in  this  case  going  to  the  good  faith  of 
Catherine  which  the  department  deems  necessary  to  set  forth  in 
passing.  When  this  soldier  left  claimant  in  1884,  it  is  evident  that 
he  went  wholly  for  the  purpose  of  locating  a  soldier's  homestead,  and 
when  Catherine  heard  he  was  about  to  return  to  her  and  the  children 
she  took  them  and  went  West  only  two  days  before  the  soldier  arrived 
at  his  home,  solely  for  the  reason  she  had  determined  not  tor  ever 
live  with  him  again.  "'^  """  ^^  ^OOgie 
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Young  brought  his  suit  against  Catherine  May  11,  1885,  charging 
desertign  on  her  part,  refusal  to  live  with  him  as  his  wife,  and  also 
criminal  association  with  other  men;  and  there  was  considerable 
proof  before  the  court  commissioner  who  heard  the  case  that  the 
plaintiflf's  allegations  were  true. 

In  her  petition  for  setting  aside  the  divorce  decree  she  states  in 
her  seventh  allegation : 

She  never  had  any  knowledge  of  said  divorce  proceedings  or  of  said  decree 
until  some  time  after  the  death  of  her  husband,  which  occurred  May  8,  1900, 
when  she  started  to  Institute  proceedings  to  obtain  a  paision  as  the  widow  of 
said  Henry  Young,  when  she  consulted  her  solicitors  and  they  obtained  the  files 
in  said  cause,  and  she  then  learned  for  the  first  time  of  the  divorce  proceedings. 

This  allegation  of  total  want  of  knowledge  of  the  divorce  proceed- 
ings was  a  component  part  of  the  bill  of  complaint  and  would  ordi- 
narily be  a  necessary  matter  of  proof;  but  it  was  absolutely  false,  as 
shown  by  her  deposition  in  the  pension  claim. 

The  papers  do  not  disclose  whether  or  not  proof  was  taken  under 
this  allegation,  but  if  it  were,  and  claimant  swore  to  what  would  be 
necessary  to  sustain  such  allegation,  she  certainly  testified  falsely  and 
hoodwinked  the  court;  enough  so  to  make  the  decree  of  this  court 
absolutely  valueless  if  the  sustaining  of  such  an  allegation  was  neces- 
sary in  the  cause. 

Inasmuch  as  it  appears  to  have  been  agreed  by  the  solicitors  that 
the  issue  should  be  confined  wholly  to  the  jurisdiction  of  the  court, 
nothing  further  will  be  said  along  the  line  of  fraud,  the  department 
deeming  it  necessary,  however,  to  set  forth  the  foregoing  facts. 

To  sum  this  matter  up  to  the  present  point:  Catherine,  who  was 
divorced  from  the  soldier  in  1886,  and  who  knew  practically  from 
said  date  that  she  was  divorced,  and  who  acquiesced  in  the  eflFect  of 
said  divorce  from  said  last-mentioned  date  up  to  the  death  of  the 
soldier  in  1909,  a  period  of  some  23  years,  now  comes  before  the  de- 
partment with  a  decree  out  of  the  same  court  in  which  the  original 
cause  was  heard,  annulling  said  divorce  decree,  and  asks  to  be  recog- 
nized as  the  widow,  thus  seeking  to  overthrow  the  claim  of  Melissa, 
who  married  the  soldier  two  years  after  the  issuance  of  the  divorce 
decree  and  on  the  utmost  faith,  and  warrantably  so^  in  its  validity, 
and  who  lived  with  the  soldier  as  his  wife  from  the  time  of  her  mar- 
riage to  him  to  the  date  of  his  death,  a  period  of  some  21  years. 

The  differing  effect  of  decrees  of  nullity  and  divorce,  and  that  of 
decrees  of  nullity  of  a  divorce  decree,  was  discussed  in  the  decision 
of  Matilda  J.  Glass,  volume  18,  advance  sheets.  No.  68,  wherein  it 
was  said : 

The  effect  of  a  Judgment  which  undertakes  to  set  aside  a  divorce  decree, 
rendering  such  decree  null,  void,  and  inoperative,  is  widely  different  in  its  scope 
from  the  decrees  heretofore  mentioned.  It  creates  just  the  opposite  domestic 
relation  from  that  of  a  decree  of  divorce  or  a  decree  of  null it^^.^yrBr* pension 
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cases,  SO  ftir  as  widows'  claUiis  are  concerned,  a  divorce  decree,  generally 
speaking  cuts  off  the  right  of  the  onetime  wife  to  a  title  to  pension,  for  at  the 
soldier's  death  she  would  not  be  his  widow;  and  the  same  Is  true  as  to  a 
decree  of  nullity.  But  if  the  decree  of  divorce  between  a  soldier  and  his  wife 
were  rendered  null  and  void  it  would  have  just  the  opposite  effect  and  would 
give,  generally  speaking,  the  wife  a  widow's  status.  It  is  thus  seen  that  the 
effect  of  a  Judgment  rendered  by  a  court,  even  of  competent  Jurisdiction,  setting 
aside  and  rendering  null  and  void  a  decree  of  divorce,  is  so  far-reaching  and  its 
scope  and  mission  so  widely  different  that  the  rule  laid  down  in  the  Boyd  case 
would  not,  as  a  matter  of  course,  necessarily  apply. 

It  is  apparent,  after  most  careful  investigation,  that  no  fixed  pro- 
cedure obtains  in  the  various  States  of  the  Union,  or  sometimes  even 
so  far  as  a  single  State  is  concerned,  as  to  the  vacating  of  divorce  de- 
crees, the  trial  courts  therein  appearing  to  follow  no  well-defined 
rule,  allowing  petitions  for  vacating  decrees  of  divorce  to  be  heard 
and  determined  largely  according  to  the  mental  views  of  the  judge 
before  whom  the  issue  is  heard ;  the  particular  end  to  be  accomplished 
generally  being  a  controlling  factor.  In  many,  if  not  most,  of  these 
cases  there  is  no  real  party  defendant  in  interest,  but  only  a  nominal 
one  who  might  as  well  be  a  fiction  so  far  as  any  real  purpose  of 
defense  is  concerned,  such  party  being  evolved  wholly  for  the  pur- 
pose of  giving  the  trial  court  jurisdiction.  But  few  of  these  cases 
ever  come  to  the  court  of  last  resort  in  the  various  States,  and  thus 
the  department  is  without  precedent  or  knowledge  as  to  how  the  law 
of  the  matter  stands,  save  as  interpreted  by  the  trial  courts.  This 
condition,  it  is  readily  seen,  furnishes  but  an  unsound  basis  for  the 
department ;  for  these  trial  courts,  even  in  the  same  State,  vary  as  to 
their  procedure  and  construction  of  the  law  involved.  This  condi- 
tion of  things  has  resulted  in  great  confusion,  and,  as  stated  in  the 
Glass  case: 

The  department  is  constantly  confronted,  in  Its  endeavor  to  follow  the  proce- 
dure of  different  Jurisdictions,  with  paradoxical  and  anomalous  conditioiiE% 
situations,  and  precedents.  This  condition  is  so  well  known  as  not  to  require 
citation. 

When  both  parties  to  a  divorce  decree  are  living  when  such  decree 
is  sought  to  be  nullified,  the  way  is  not  difficult  for  the  department ; 
but  most  of  these  cases  arise  by  reason  of  attempts  on  the  part  of 
claimants  to  pstablish  a  domestic  pensionable  status — ^that  of  widow- 
hood— and  this  status  can  not  arise,  of  course,  until  one  of  the  inter- 
ested parties  is  no  longer  in  being.  Furthermore,  in  the  great  ma- 
jority of  these  cases,  the  evidence  obtained  either  by  the  Government 
or  disclosed  by  court  proceedings,  shows  that  the  present  litigating 
party  was  personally  cognizant  of  the  fact  of  divorce  at  or  within  a 
reasonable  time  after  the  decree  was  issued,  but  refrained  from  taking 
any  legal  steps,  or  of  making  even  the  slightest  objection  until  after 
the  death  of  the  other  party  to  the  decree;  and  then  only  seeks  to 
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have  the  earlier  action  of  the  court  set  aside  upon  technical — often 
doubtful  technical — grounds,  for  the  sole  purpose  of  obtaining  a 
pensionable  status.    Again  to  quote  from  the  Glass  decision : 

In  other  words  she  has  been  willing  to  escape  the  duties  and  responsibilities 
of  a  wife  during  the  later  life  of  the  soldier,  but  after  his  death  seeks  to  be 
restored  to  a  wife's  status  minus  its  duties  and  responsibilities.  She  is  willing 
to  have  a  widow's  status  created  for  her  after  her  husband  is  dead,  solely  for 
pensionable  purposes. 

In  these  cases  the  question  as  to  whether  or  not  the  party  is  enti- 
tled to  equitable  relief  rises  paramount,  as  it  does,  or  should,  when 
the  cause  is  before  the  trial  court ;  and  courts  of  last  resort  not  infre- 
quently will  deny  equitable  relief  even  though  the  party  has  pre-  - 
vailed  at  the  trial  court  on  the  technical  law  of  the  matter.  Laches 
play  a  very  important  part,  and  are  usually  the  controlling  factor, 
when  this  class  of  cases  comes  before  a  court  of  last  resort. 

It  may  be  observed,  in  passing,  that  few  courts  will  entertain  a 
petition  for  vacating  a  decree  of  divorce  unless  property  rights  are 
involved ;  and  the  Pension  Bureau,  in  attacking  the  present  vacated 
decree,  argues  that  the  trial  court  was  without  jurisdiction,  inasmuch 
as  the  right  to  pension  was  set  up  as  the  property  right  at  stake, 
while  a  right  to  pension  is  not  a  property  right.  The  department 
fails  to  find  it  has  ever  held  a  right  to  pension  to  be  or  not  to  be  a 
property  right,  and  it  does  not  deem  it  advisable  to  discuss  the  ques- 
tion at  the  present  time.  Necessity  does  not  so  require  in  the  case  at 
bar,  for  even  if  it  could  be  held  to  be  a  property  right,  it  would  not 
affect  the  present  issue  which  must  be  determined  on  other  basic 
grounds. 

In  the  case  of  Zoellner  v.  Zoellner  (46  Mich.,  511),  arising  in  the 
same  State  as  does  the  case  under  discussion,  the  facts  were  these : 

One  Julius  obtained  a  decree  of  divorce  against  his  wife  Margare- 
tha,  in  1872,  in  the  State  of  Michigan,  service  being  made  by  publi- 
cation, the  defendant  being  at  the  time  in  Toledo,  Ohio,  about  two 
hours  ride  from  Detroit,  Mich.,  where  the  court  convened.  Julius 
remarried  shortly  after  the  granting  of  the  divorce  decree,  and  he  died 
intestate  in  the  State  of  Michigan  in  1880.  His  estate  was  of  the 
value  of,  perhaps  $5,000,  the  second  wife  claimed  as  widow,  and  the 
next  year,  in  1881,  Margaretha,  the  divorced  wife,  filed  a  petition  to 
vacate  the  decree  of  divorce  on  the  ground  that  the  order  of  notice 
was  false,  and  the  decree  fraudulently  obtained.  The  evidence 
showed  that  Margaretha  had  actual  knowledge  that  the  divorce 
decree  was  granted  within  a  short  space  of  time  after  its  issuance. 
On  these  facts  the  supreme  court  of  Michigan  observed  that  the 
question  of  false  or  faulty  notice,  a  statutory  requirement,  was  of 
little  consequence,  for  the  reason  that  even  though  all  of  the  defend- 
ant's allegations  were  true  she  ought  not  to  prevail.  ^  , 

Digitized  by  VjOOQIC 


508  DECISIONS  KELATING   TO   PENSIONS. 

Aa  to  restoring  Margaretha  to  her  former  domestic  status,  the 
court  remarked  that  the  object  of  the  divorce  suit  was  to  sever  the? 
bond  of  marriage,  and  that  the  death  of  the  husband  brought  the 
suit  to  an  end.  It  was  not  in  a  state  of  suspension,  for  by  the  death 
of  the  husband  the  whole  ground  of  action  was  extinguished  and  was 
not  only  destitute  of  an  opposing  party  but  was  not  depending; 
and  that  in  this  particular  case  the  application  was  against  a  deceased 
complainant,  as  in  a  case  which  came  to  an  end  nearly  a  year  before 
it  was  made.  The  merits  of  the  case,  however,  turned  upon  another 
issue,  as  to  which  the  court  said : 

Waiving  all  objections  based  on  the  manner  in  wbich  tlie  relief  sought  is 
applied  for,  and  viewing  the  case  as  it  stands  explained  by  the  petitioner,  the 
court  is  of  opinion  that  tlie  decision  of  the  court  below  should  not  be  disturbed. 
Nothing  is  now  involved  except  property.  The  sole  riiotlve  of  the  petitioner  in 
assailing  the  judicial  proceeding  which  purported  to  sever  her  connection  with 
the  deceased  complainant  is  to  get,  through  a  kind  of  post-mortem  adjudication* 
a  share  of  the  property  he  left.  We  thinli  she  was  not  disposed  to  attack  the 
proceedings  during  his  lifetime,  and  when,  if  successful,  the  result  would  have 
been  a  revival  of  the  state  of  marriage.  But  that  she  designedly  abstained 
from  moving  until,  in  consequence  of  his  death,  the  property  interest  might  be 
pursued  without  the  risk  of  any  restoration  of  conjugal  connection.  The  claim 
set  up  by  the  petitioner  is  therefore  to  be  judged  by  the  standard  applicable  to 
property  questions.  The  decree  in  question  is  prima  facie  valid;  and  granting 
that  it  was  obtained  by  the  means  asserted,  still  the  facts  are  extrinsic,  and 
are  only  provable  by  outside  evidence.  The  case  is,  hence,  one  where  the 
adjudication  must  subsist  and  operate  as  valid  until  overthrown  by  a  judgment 
pronounced  against  it  upon  appropriate  evidence. 

Now  the  decree  of  divorce,  as  we  have  noticed,  was  given  in  September,  1872, 
at  the  city  of  Detroit.  The  petitioner  was  at  her  father*s,  in  Toledo,  distant 
about  two  hours  by  railway,  and  she  was  very  soon  informed  by  complainant. 

The  defects  in  the  proceedings  which  are  now  set  up  were  open  to  detection 
by  the  least  attention  to  facts,  which  must  have  been  obvious  to  her,  and  the 
notice  from  her  husband,  and  the  surrounding  circumstances  with  which  she 
was  intimate,  were  urgent  calls  upon  her  to  look  into  the  proceedings.  In 
short,  if  her  present  explanations  are  correct  the  facts  of  which  she  had  full 
knowledge  implied  conclusively  that  the  decree  was  a  fraud,  and  there  is  no 
reason  to  suppose  that  she  was  not  then  as  eligibly  situated  to  take  action  as 
she  is  now.  And  although  she  continued  in  the  same  neighborhood,  she  yet 
waited  from  the  fall  of  1872  until  the  31st  of  March,  1881,  an  interval  of  between 
eight  and  nine  years,  and  including  in  it  the  period  of  more  than  seven  and  a 
half  years  while  complainant  was  living  and  the  space  of  nearly  a  year  subse- 
quent to  his  death.    And  the  case  is  bare  of  circumstance  to  palliate  the  delay. 

The  proceeding  is  consequently  subject  to  the  proposition  that  the  public 
peace  and  good  order  are  concerned  In  withholding  the  assistance  of  equity 
from  those  who  grossly  neglect  to  take  care  of  their  own  rights. 

The  order  must  be  aflSrmed. 

The  court  also  said  as  to  certain  technical  questions  raised  by  the 
attorneys  and  also  which  appeared  from  the  facts  in  the  case: 

A  number  of  questions  of  considerable  difficulty  were  referred  to  on  the  argii> 
ment  and  others  have  occurred  to  the  court  since.  But  as  we  do  not  consider 
that  the  fate  of  this  appeal  depends  upon  them  they  wi<ll' Lnot^bevdiscussed. 
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The  case  must  be  governed  by  our  own  mode  of  procedure,  and  be  decided  on 
grounds  which  are  well  recognized  where  other  contentions  not  very  different 
in  their  real  object  are  in  question    ♦    ♦     ♦. 

In  the  Zoellner  case  the  defendant,  wholly  aside  from  any  court 
proceedings,  had  actual  notice  of  the  existence  of  the  divorce  decree 
for  a  little  over  eight  years  from  its  date  up  to  the  date  of  the  death 
of  her  divorced  husband  without  moving  in  the  matter.  In  the 
present  case  actual  notice  extended  over  a  period  of  more  than  20 
years  with  no  more  extenuating  circumstances,  if  as  many,  as  in  the 
2Soellner  case. 

In  the  case  of  Ford  v.  Loomis  (33  Mich.,  121)  the  plaintiflF  dis- 
covered that  another  had  earlier,  but  fraudulently,  acquired  rights 
as  against  his  own,  and  stood  silently  by,  never  raising  a  question 
until  14  years  after  his  discovery.  The  court  held  that  the  plaintiff's 
original  rights  had  been  cut  off,  saying:  "A  party  must  be  prompt 
in  communicating  fraud  when  discovered."  The  same  might  be  said 
as  to  this  claimant  against  Melissa. 

In  the  case  of  Campau  v.  Van  Dyke  (15  Mich.,  871)  the  plaintiff,  a 
minor,  became  aware  of  frauds  and  irregularities  practiced  against 
him  some  few  months  prior  to  his  attaining  majority  wherein  there 
was  a  decree  of  the  court.  After  arriving  at  majority  he  waited  until 
one  of  the  parties  chargeable  with  the  fraud  and  irregularity  was 
dead  and  then  sought  to  upset  the  former  decree  of  the  court  in  rela- 
tion thereto.  After  discussing  laches  in  relation  to  contracts,  the 
court  said : 

We  think  the  reasons  for  requiring  promptness  are  equally  strong  where 
a  party  seeks  to  impeach  a  Judgment  or  decree.  *  *  *  Nor  can  we  grant 
the  relief  asked  without  Just  apprehension  of  doing  injury  alike  to  the  rights 
of  the  living  and  memory  of  the  dead.  ^ 

The  same  is  true  as  between  this  claimant  and  Melissa. 

In  the  case  of  McVickar  v.  Filer  (31  Mich.,  303),  where  the  issue 
involved  certain  statutory  requirements  not  dissimilar  in  principle  to 
those  in  the  present  case,  the  court  said : 

A  party  to  a  Judgment  or  decree  is  not  to  be  allowed  after  any  considerable 
delay  to  impeach  its  validity  without  showing  a  proper  excuse  or  reasonable 
justification  for  the  delay,  and  a  bill  seeking  such  relief  must  be  brought  within 
a  reasonable  time,  having  reference  to  the  nature  and  all  the  circumstances  of 
the  particular  case. 

In  this  case  there  was  delay  of  five  years,  and  possibly  more.  In 
the  case  under  discussion  there  was  20  years'  delay. 

In  the  case  of  Seminary  v.  Keifer  (46  Mich.,  636)  a  delay  of 
more  than  10  years  was  indulged  in  after  fraud  was  known  before 
suit  was  brought.  The  court  held  the  plaintiffs  "  equitably  barred," 
and  especially  so  as  suit  was  delayed  "  while  the  persons  who  were 
familiar  with  the  facts  were  one  by  one  passing  away."  One  of  the  t 
two  parties  in  the  case  at  bar  is  dead.  uym^eu uy  ^^v^v^^ 
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It  was  stated  in  the  decision  in  the  case  of  Cinderella  Cook  (18 
P.  D.,  advance  sheets,  32,  to  appear  on  p.  134) : 

The  department  will  stand  upon  its  right  to  decide  In  each  particular  claim 
what  class^  quality,  and  amount  of  proof  it  will  require  to  establish  a  pension- 
able status ;  and  when  the  evidence  is  complete  and  the  department  has  reached 
its  conclusion,  it  will  then  apply  the  law  of  the  particular  State,  as  required  by 
section  2  of  the  act  of  August  7,  1882. 

It  now  adheres  to  this  principle  and  decides  the  present  issue  under 
the  law  of  the  State  of  Michigan,  after  reaching  its  own  conclusion 
on  the  facts  as  to  which  it  finds  as  follows : 

Catherine,  one  of  the  claimants,  was  divorced  from  her  soldier 
husband  by  a  proper  court  on  February  25,  1886.  She  was  aware 
that  the  divorce  proceedings  were  going  on  at  the  time,  and  she  knew 
shortly  thereafter  that  the  divorce  had  been  granted  at  the  soldier's 
instance.  She  knew  by  the  evidence  of  her  own  senses,  certainly  as 
early  as  1889,  that  her  husband  had  remarried.  She  lived  in  the 
same  town  with  her  former  husband  and  his  second  wife  for  some  two 
years,  and  she  knew  of  her  own  knowledge  that  the  second  marital 
relation  existed,  from  at  least  1889,  up  to  the  soldier's  death  in  1909, 
a  period  of  20  years,  during  which  time  she  never  once  signified  her 
dissent,  never  once  objected,  never  once  raised  the  slightest  obstacle 
to  the  relation,  and  never  once  questioned  the  legality  of  the  divorce 
or  lawfulness  of  the  second  marriage  until  after  the  death  of  her 
former  husband,  and  then  only  for  the  purpose  of  obtaining  a 
pension. 

To  quote  again  from  the  Glass  decision : 

But  little  can  be  said  in  equity  of  the  one  who  had  her  status  as  a  wife 
destroyed  by  law,  and  in  which  status  she  knowingly  and  willingly  acquiesced 
up  to  the  time  of  *the  soldier's  death,  but  then,  when  the  soldier  is  dead  and 
can  neither  deny  or  affirm,  seeks  the  aid  of  an  equity  court,  often  upon  some 
slight  or  doubtful  technicality,  to  reestablish  herself  in  her  status  as  the  wife 
of  the  soldier,  nunc  pro  tunc,  thus  making  herself  his  widow,  solely  for  the 
purpose  of  obtaining  a  gratuity  of  the  Government  granted  to  those  who  are 
the  widows  of  soldiers.  In  other  words,  she  has  been  willing  to  escape  the 
duties  and  responsibilities  of  a  wife  during  the  later  life  of  the  soldier,  but 
after  his  death  seeks  to  be  restored  to  a  wife's  status  minus  its  duties  and 
responsibilitiea  She  is  willing  to  have  a  widow's  status  created  for  her 
after  her  husband  is  dead,  solely  for  pensionable  purposes. 

Under  this  finding  of  facts  and  applying  the  law  of  the  State  of 
Michigan,  as  expounded  by  its  court  of  last  resort,  the  department 
holds  that  the  case  is  so  wanting  as  to  actual  merit,  and  the  facts 
show  such  premeditated,  intentional,  and  inexcusable  delay,  as  not  to 
warrant  the  equitable  relief  that  Catherine  sought  and  obtained  in 
the  trial  court. 

The  judgment  of  the  trial  court  in  overturning  the  divorce  decree 
is  so  clearly  in  conflict  with  the  holding  and  doctrines  of  the  supreme 

uiymzeu  uy  x^_j  v^  v>^pc  iv^ 
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court  of  Michigan  in  a  case  much  less  aggravated,  as  to  actual  merit 
and  laches,  that  the  department  declines  and  refuses  to  recognize 
her  as  the  .widow  of  the  soldier  in  question  for  pensionable  purposes. 

The  action  complained  of  was  according  to  the  law  and  facts 
and  is 

Affirmed. 


Henry  A.  Welch  (attorney)  . 

Claim  of  John  S.  Thayer. 

Decided  February  24, 1912. 

.  Attorneys — Recognition — Default — ^Appeal — Rule  19. 

An  attorney  of  record  In  a  claim  for  pension,  who  enters  an  appeal  within  one 
year  from  notice  of  the  action  of  which  complaint  is  made,  and  whose  attor- 
neyship has  not  been  revoked  by  the  claimant,  is  entitled  to  recognition  for 
the  purpose  of  entering  such  appeal  within  the  meaning  of  rule  6  of  the 
rule?  of  practice  in  the  department,  although  said  attorney  was  in  default 
under  rule  19  of  the  rules  of  practice  in  the  bureau  when  he  entered  said 
appeal. 

Thompson,  Assistant  Secretary. 

Henry  A.  Welch,  of  Detroit,  Mich.,  on  February  2,  1912,  entered 
an  appeal  from  the  bureau's  action  denying  him  further  recognition 
in  the  claim  for  pension  under  the  general  law  of  John  S.  Thayer, 
who  served  in  Company  L,  Third  Illinois  Volunteer  Infantry,  War 
with  Spain. 

The  claimant's  original  declaration  under  the  general  law  alleging 
disability  from  chronic  diarrhea  as  of  service  origin  was  filed  Janu- 
ary 9, 1909.    The  claim  was  rejected  April  19,  1909. 

Appellant  filed  July  6, 1910,  another  declaration  for  pension  in  be- 
half of  the  claimant  realleging  chronic  diarrhea  and  also  alleging 
piles  as  of  service  origin.  This  declaration  contained  a  power  of 
attorney  in  favor  of  the  appellant,  under  which  he  acquired  recog- 
nition. The  claim  was  rejected  May  16,  1911,  of  which  action  appel- 
lant was  advised  May  19,  1911. 

Lay  and  medical  evidence  was  filed  December  4, 1911,  to  reopen  the 
claim  but  not  by  the  appellant.    Reopening  was  denied  December  13, 

1911.  The  appellant,  December  20, 1911,  entered  an  appeal.    He  was 
denied  further  recognition  in  the  claim  by  the  bureau  January  4, 

1912,  oti  the  ground  that  he  had  forfeited  his  rights  under  Rule  XIX, 
in  the  bureau.    Hence  this  appeal  for  recognition. 

Rule  XIX  of  the  rules  of  practice  in  the  bureau  reads  as  follows : 

Upon  the  rejection  of  a  claim  for  pension  or  bounty  land  the  duly  constituted 
attorney  of  record  will  be  notified  of  such  rejection  and  the  reason  therefor.j 
and  will  be  allowed  90  days  from  the  date  of  such  notice  in  which  to  flieilC 
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motion  for  reconsideration,  sustained  by  material  evidence,  or  in  which  to  enter 
an  appeal  to  the  Secretary  of  the  Interior,  and  on  his  failure  to  do  either  he 
shall  be  held  to  have  abandoned  the  case,  and  the  claimant  may  employ  any 
other  duly  qualified  attorney  to  further  prosecute  the  claim. 

As  noted,  the  appellant  was  notified  May  19,  1911,  of  the  rejection 
of  the  claim.  Under  the  cited  rule  he  was  entitled  to  90  days  from 
that  date  in  which  to  further  prosecute  the  claim  as  specified  by  said 
rule.  When  his  allotted  time  by  the  rule  expired  he  had  taken  no 
further  action  in  the  claim,  nor  had  any  service  been  performed  by 
another  within  his  time.  He  was,  therefore,  clearly  in  neglect  on 
the  lapse  of  said  90  days,  and  forfeited  the  attorneyship. 

Rule  XIX  requires  the  bureau  to  recognize  an  attorney  appointed 
by  the  claimant  to  succeed  the  attorney  of  record  upon  the  default 
of  the  latter  by  reason  of  his  forfeiture  of  the  attorneyship,  as  pro- 
vided by  said  rule.  The  rule  was  not  designed  to  authorize  the  bu- 
reau to  terminate  the  attorneyship  of  the  attorney  of  record  upon 
his  failure  to  comply  therewith,  but  to  afford  the  claimant  an  oppor- 
tunity to  terminate  said  attorneyship  by  appointing  another  attorney 
to  succeed  the  forftier,  or  by  any  other  act  indicating  his  intention  to 
terminate  it.  Unless  the  claimant  has  terminated  the  attorneyship 
of  the  attorney  of  record  upon  his  default,  he  may  be  further  recog- 
nized in  the  prosecution  of  the  claim.  In  other  words,  his  attorney- 
ship may  be  revived.  There  is  no  decision  of  the  department  to  the 
contrary.  The  decision  of  the  case  of  Patrick  Coffee  (7  P.  D.,  338) 
is  based  on  this  view  of  the  practice,  and  it  was  held : 

Where  an  attorneyship  has  been  forfeited  under  Rule  XII  (in  the  bureau) 
and  such  forfeiture  has  been  followed  by  the  appointment  and  recognition  of 
another  attorney,  the  attorneyship  can  not  be  revived. 

There  are  numerous  departmental  decisions  which  hold  that  au 
attorneyship  which  has  been  forfeited  under  Rule  XVIII  (formerly 
Rule  XII)  and  under  Rule  XIX  (formerly  Rule  XIII)  in  the 
bureau,  may  be  revived  when  the  forfeiture  has  not  been  followed 
by  the  appointment  and  recognition  of  another  attorney,  or  when  the 
attorneyship  has  not  been  otherwise  terminated  by  the  claimant 

It  should  be  here  stated  that  nothing  in  this  decision  is  intended 
to  modify  former  decisions  of  the  department  relative  to  the  condi- 
tions upon  which  an  attorney  may  succeed  the  attorney  of  record  on 
the  default  of  the  latter. 

The  foregoing  is  in  part  responsive  to  the  bureau's  contention  that 
an  attorney,  when  in  neglect  under  Rule  XIX  in  the  bureau,  is 
without  authority  under  his  power  of  attorney  to  enter  an  appeal. 
In  support  of  said  contention  the  bureau  cites  Rule  VI  of  the  rules 
of  practice  in  the  department.    Said  rule  reads  as  follows: 

Rule  VI.  An  appeal  by  an  attorney  will  not  be  entertained  unless  he  has 
filed  a  duly  executed  power  of  attorney  for  this  purpose  from  the  appellant  oi 
is  entitled  under  the  rules  to  recognition.  uiymzedbyGoOQlc 
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This  rule  has  been  in  force  for  over  20  years.  It  invariably  has 
been  considered  by  this  department  as  contemplating  the  entering  of 
an  appeal  in  a  claim  for  pension  by  an  attorney,  who  though  in 
default  in  such  claim  would  be  further  recognized  by  the  bureau  and 
would  acquire  title  to  further  recognition  on  rendering  material 
service  in  the  claim. 

An  appeal  has  been  entertained  by  the  department  under  said 
Rule  VI  when  entered  by  an  attorney  who  would  become  entitled 
to  recognition  in  the  bureau  on  rendering  service  in  the  claim,  for  the 
reason  that  the  entering  of  an  appeal  by  such  attorney  is  such  service ; 
and  by  rendering  it  he  "  is  entitled  under  the  rules  of  practice  [in 
the  bureau]  to  recognition  "  within  the  meaning  of  Rule  VI. 

The  bureau  cites  John  H.  Hubbard  (17  P.  D.,  91)  in  point.  In 
that  case  the  appellant  attorneys  contended  that  the  claimant  ren- 
dered service  within  their  allotted  time  under  Rule  XIII  (now 
XIX)  in  the  bureau.  It  was  held  that  such  was  not  the  fact;  that 
Sundays  and  legal  holidays  could  not  be  excluded  in  computing  the 
90  days  under  said  rule — the  only  point  raised  by  the  appeal.  The 
bureau's  action  denying  the  appellants  a  fee  in  that  claim  was  ac- 
cordingly affirmed  upon  the  ground  that  they  became  in  default  under 
said  Rule  XIX  and  were  in  default  when  the  claim  was  allowed. 

The  bureau  refers  to  William  Fletcher  (18  P.  D.,  current  series 
No.  108),  where  it  is  said  that  "  it  frequently  happens  that  attorneys 
who  are  in  default,  are  recognized  and  given  the  status  of  the  claim 
through  the  courtesy  of  the  bureau."  The  statement  has  little  appli- 
cation to  this  case  where  the  appellant  could  acquire  recognition  by 
by  rendering  service,  he  having  been  advised  of  the  status  of  the 
claim.  It  is  not  understood  that  the  bureau  without  assigning  a 
good  reason  would  refuse  such  courtesy  when  the  attorney  rendered 
material  service  shortly  after  becoming  in  default. 

It  follows,  therefore,  that  appellant's  attorneyship  in  this  claim 
did  not  terminate  because  of  his  default  under  Rule  XIX,  and  that 
unless  the  claimant  has  done  something  to  terminate  said  attorneys- 
ship,  it  may  be  revived  by  the  appellant's  rendering  service  in  the 
claim — as  for  instance,  by  filing  an  appeal  within  one  year  from 
notice  of  rejection  of  the  claim  as  provided  by  Rule  III  of  the  rules 
of  practice  in  the  department. 

But  the  appellant  was  properly  denied  further  recognition.  The 
claimant  filed  December  4,  1911,  in  the  bureau  an  instrument  by 
which  he  terminated  the  attorneyship  of  appellant,  and  informed 
the  bureau  of  his  intention  to  prosecute  the  claim  in  persona.  He 
also  filed  new  evidence  on  that  date.  Appellant  was  then  in  default 
and  the  claimant  was  privileged  to  terminate  the  attorneyship  of 
the  appellant,  if  he  saw  fit  to  do  so,  as  has  been  demonstrated.  The 
action  of  which  complaint  is  made  is,  for  the  reason  herein  set  forth,  ^T^ 

Affirmed.  ^ 
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Henry  A.  Welch  (attorney). 

Claim  of  John  J.  Walt. 

Decided  February  2^,  1912. 

Attornkys — Ukcognition — Default — Rule  10. 

The  further  recogultion  by  the  bureau  of  an  attorney  of  record  after  his 
default  under  rule  19  of  the  rules  of  practice  in  the  bureau,  upon  his  ren- 
dering such  service  as  is  specified  by  said  rule  19,  is  a  right  conferred 
upon  him  by  the  rules  of  practice  In  the  bureau,  in  a  claim  where  bis 
attorneyship  has  not  been  revoked  by  the  claimant,  and  not  a  right  that  is 
accorded  him  by  the  courtesy  of  the  bureau. 

Ttiompson,  Assititanf  Sccrfitary. 

Henry  A.  Welch,  of  Detroit,  Mich.,  on  February  5,  1912,  entered 
an  appeal  from  the  bureau's  action  denying  him  further  recognition 
in  the  claim  for  pension  under  the  general  law  of  John  J.  Walt,  who 
served  in  Troop  M,  First  United  States  Cavalry. 

The  appellant  acquired  recognition  in  the  claim  under  a  power  of 
attorney  in  his  favor  contained  in  articles  of  agreement  filed  April 
20,  1910.  He  was  the  attorney  of  record  in  the  claim  when  advised, 
April  18,  1911,  of  its  rejection,  April  11,  1911.  He  entered  an  ap- 
peal from  said  action  January  3,  1912. 

The  bureau,  January  31,  1912,  denied  appellant  further  recogni- 
tion upon  the  ground  that  he  had  forfeited  the  attorneyship  under 
rule  19  in  the  bureau,  through  his  failure  to  enter  an  appeal  from 
said  action,  or  to  file  evidence  to  reopen  the  claim  within  90  days 
from  notice  of  its  rejection ;  hence  this  appeal  for  recognition. 

The  department  recently  held,  in  effect,  in  the  case  of  John  S. 
Thayer,  Xo.  115,  current  series,  volume  18,  that  an  attorney  of  record 
in  a  rejected  claim,  who  is  in  default  under  rule  19  of  the  rules  of  prac- 
tice in  the  bureau  but  whose  attorneyship  has  not  been  terminated 
by  the  claimant,  is  entitled  to  further  recognition  b\^  his  rendering 
material  service  in  said  claim;  that  his  entering  an  appeal  within 
one  year  from  notice  of  the  action  of  which  complaint  is  made  is  such 
service  and  revives  his  attorneyship. 

It  does  not  appear  that  the  attorneyship  of  the  appellant  has  been 
terminated  by  the  claimant's  appointment  of  another  attorney  to 
succeed  the  appellant  in  the  attorneyship,  or  by  any  other  method, 
nor  does  it  appear  that  there  was  any  bar,  undex  the  rules  of  prac- 
tice, to  the  further  recognition  of  the  appellant  in  the  claim  on  his 
filing  an  appeal  (Jan.  3,  1912)  within  one  year  from  notice  of  the 
action  of  which  complaint  is  made.  He  should  be  accorded  further 
recognition  in  the  claim  under  his  present  power  of  attorney  for 
reasons  here  stated  and  in  conformity  with  the  rule  approved  in  the 
Cited  case.  o 
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The  bureau  cites  several  published  departmental  decisions  in  its 
report  on  this  appeal  which  were  not  cited  in  its  report  on  the  appeal 
in  the  case  of  Thayer,  supra,  as  relating  to  the  point  that  an  attorney 
of  record  is  without  authority  to  further  prosecute  a  claim  on  his 
default  under  rule  19,  although  his  attorneyship  has  not  been  termi- 
nated by  the  claimant,  and  he  has  rendered  material  service  since  his 
default. 

But  said  decisions  are  not  in  point.  It  is  observed  with  reference 
to  them  that  all  were  rendered  in  cases  under  the  act  of  June  27, 
1890,  and  also  that  all  related  to  the  title  to  recognition  of  attorneys 
who  for  years  had  been  in  default  under  rule  12  (now  18)  in  the 
bureau,  except  the  case  of  Thomas  Bean  (7  P.  D.,  627),  which  related 
to  the  recognition  of  an  attorney  under  his  power  after  his  default 
under  rule  13  (now  19)  in  the  bureau  and  which  was  strictly  limited 
to  the  practice  under  said  act.  It  may  further  be  said  as  to  the  last- 
mentioned  decision  that  it  contains  nothing  to  the  effect  that  an 
attorney  can  not  enter  an  appeal  in  a  claim  under  said  act  under  the 
conditions  arising  in  the  present  case  and  thereby  become  entitled  to 
recognition;  said  decision  in  express  terms  deals  with  conditions 
wholly  unlike  those  in  the  present  case,  and  was  carefully  designed 
to  apply  said  rule  13  to  the  conditions  discussed  and  contemplated  in 
the  case  in  which  it  was  rendered. 

As  before  stated,  all  the  other  cited  cases  arose  under  rule  12  in 
the  bureau  in  claims  under  the  act  of  June  27,  1890,  and  involved 
questions  as  to  the  recognition  by  the  courtesy  of  the  bureau — the 
"  rule  of  courtesy,"  as  it  is  called  in  the  practice— of  attorneys  who 
had  been  long  in  neglect.  This  rule  (of  courtesy)  at  first  was  neces- 
sarily without  definite  limits,  but  later  its  limits  were  made  certain, 
and  the  development  of  the  application  of  the  rule  was  one  of  the 
means  by  which  the  department  and  the  bureau  brought  order  out  of 
chaos  in  the  practice  relative  to  the  recognition  of  contesting  attor- 
neys in  claims  under  the  act  of  June  27,  1890.  But,  so  far  as  has 
been  ascertained,  it  never  was  held  or  considered  that  the  recognition 
of  an  attorney  was  a  matter  within  the  discretion  of  the  bureau  if, 
when  accorded  recognition,  he  had  rendered  material  service  in  the 
claim  within  less  than  one  year.  It  is  not  to  be  understood  from 
what  is  here  said  that  the  "  rule  of  courtesy  "  has  no  application  to 
claims  under  the  general  law  coming  within  its  scope  as  defined  in 
the  practice. 

The  department  has  not  had  occasion  to  discuss  the  '^  rule  of 
courtesy  "  since  its  decision  in  the  case  of  Samuel  E.  Van  Antwerp 
(13  P.  D.,  444),  the  latest  case  cited  in  the  bureau's  report  on  this 
appeal.  If  now  there  is  any  misunderstanding  or  confusion  in  the 
practice  as  to  the  application  of  said  rule  it  would  seem  to  be  due  to 
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oversight  of  the  department's  views  as  to  its  application,  as  expressed 
on  pages  446  and  447  in  that  decision,  in  language  as  follows : 

In  this  connection  It  is  well  to  direct  attention  to  tbe  scope  of  the  role  laid 
down  in  Olivia  Joyce  (7  P.  D.,  156)  as  heretofore  observed  in  the  practice  and 
ns  applied  In  this  case,  and  more  particularly  specify  the  precise  conditions 
under  which  the  rule  has  been  invoked,  so  that  a  wider  scope  will  not  be 
claimed  for  the  rule  than  has  been  heretofore  given  it 

When,  through  his  failure  to  render  material  service  In  a  claim  within  his 
allotted  time  or  to  call  it  up  at  proper  intervals,  an  attorney  becomes  in  neglect 
under  the  rules  of  practice,  and  no  other  person  has  been  appointed  to  prose- 
cute the  case,  tlie  attorney,  although  in  neglect,  can  be  recognized  through  the 
courtesy  of  the  bureau.  This  recognition  implies  that  if  not  advised  or  pre- 
sumed to  have  been  advised  of  the  status  of  a  claim  the  bureau  will  give  him 
the  status ;  if  he  then  renders  material  service  before  another  attorney  appears 
in  the  claim  he  will  thereby  be  restored  to  his  former  rights  and  become  the 
attorney  of  record  in  the  claim.  (Moses  Adams,  26  P.  P.  L.  Bk.,  419.)  Also, 
where  an  attorney  filed  or  appeared  in  a  claim  for  pension  and  more  than  a 
year  elapsed  between  dates  on  which  he  rendered  material  service  in  its  prose- 
cution, the  rule  has  ever  been  that  the  performance  of  the  service  restored  his 
status,  provided  the  claimant  had  not  appointed  another  attorney  to  continue 
its  prosecution.  Where  in  a  case  an  attorney  has  thus  revived  his  forfeited 
attorneyship  and  continues  to  preserve  his  rights,  the  bureau  has  given  him 
status  of  the  case  in  instances  where  he  would  have  been  so  entitled  had  he 
never  become  in  default  The  furnishing  of  this  status  is  what  constitutes 
recognition  by  the  bureau  through  its  courtesy.  Its  recognition  to  such  an 
attorney  has  been  denied  in  cases  where  the  claimant  lias  appointed  another 
attorney  to  prosecute  the  case,  not  on  the  ground  that  either  the  former  attor- 
ney or  the  claimant  has  abandoned  the  case,  but,  as  stated  in  the  cited  cases, 
on  the  ground  that  the  claimant  has  availed  himself  of  the  opportunity  pre- 
sented by  the  neglect  of  the  one  to  appoint  another  attorney  to  repres^t  his 
interest 

Where  an  attorney  who  has  become  in  default  in  a  claim  does  not  subse- 
quently render  any  material  service  in  its  further  prosecution,  there  is  no 
doubt  as  to  the  propriety  of  the  bureau  in  refusing  to  accord  him  recognition, 
but  when  in  default  he  renders  material  service  in  a  claim  and  no  attorney  has 
been  appointed  to  supersede  him,  there  are  good  reasons  which  can  be  assigned 
In  favor  of  again  according  him  recognition,  and  such  act  on  the  part  of 
the  bureau  would  be  in  accord  with  its  Invariable  practice  in  like  instances  in 
the  past  which  has  met  with  the  approval  of  this  department 

If  now  it  is  thought  necessary  for  the  department  to  state  in  addi- 
tion to  what  it  has  already  stated  as  to  whether  the  further  recogni- 
tion of  an  attorney  of  record  in  a  claim,  who,  when  in  default,  under 
rule  19  in  the  bureau,  has  entered  an  appeal  within  one  year  from  the 
date  he  was  advised  of  its  rejection,  is  within  the  discretion  of  the 
bureau,  there  being  no  bar  to  his  further  recognition,  it  is  only 
necessary  to  state  that  the  matter  of  his  further  recognition  is  not 
within  the  discretion  of  the  bureau,  but  is  one  of  right  under  the 
rules  of  practice,  sanctioned  by  continuous  observance  in  every  in- 
stance coming  directly  or  indirectly  before  this  department  on  appeal. 

For  the  foregoing  reason  the  action  of  the  bureau  is  reversed. 

uiymzeu  uy  x^j  v>' v^/pt  iv^ 
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Velina  Snowden  as  Widow  of  Andrew  J.  Wilxiams. 

Decided  March  16,  J912. 

Renewal  of  Widow's  Pension — ^Acts  ^Iarch  3,  1901,  and  February  28,  1903 — 

Title — Commencement. 

At  the  time  that  appellant  filed  her  claim  under  the  acts  of  March  3,  1901, 
and  February  28,  1903.  as  the  remarried  widow  of  Williams  her  name  had 
never  been  placed  on  the  pension  roll  because  of  his  death  and  had  not 
been  dropped  therefrom  by  reason  of  her  remarriage,  and  she  had  no  title 
to  renewal  under  said  acts,  there^ever  having  been  a  pension  to  be  renewed, 

Thompson,  Assistant  Secretary, 

The  above-designated  soldier,  deceased  December  26,  1862,  while 
in  the  Axmy,  and  the  appellant,  Velina  Snowden,  were  married 
November  5,  1869.  Appellant  remarried  April  28,  1864,  with  Wil- 
liam Snowden,  who  died  May  18,  1911.  She  filed  June  27,  1911, 
a  daim'  for  pension  under  the  general  law  as  soldier's  widow.  On 
the  same  date  she  filed  a  claim  for  renewal  of  widow's  pension  under 
the  general  law  as  provided  by  the  act  of  March  3,  1901.  Certificate 
was  issued  July  25,  1911,  in  the  former  claim  to  allow  pension  at  $8 
per  month  from  December  26,  1862 — date  of  soldier's  death — ^to  and 
to  cease  April  28,  1864 — date  of  appellant's  remarriage.  The  latter 
claim  was  rejected  July  31,  1911,  on  the  ground  that  at  the  date 
of  filing  said  claim  the  appellant's  name  had  never  been  placed  on 
the  pension  roll  as  widow  of  the  soldier  by  reason  of  his  death  being 
due  to  his  military  service. 

Appellant  filed  September  14,  1911,  another  declaration  for  re- 
newal of  pension  under  the  general  law  as  provided  by  the  act  of 
March  3,  1901.  Certificate  was  issued  October  17,  1911,  to  allow 
renewal  of  pension  from  filing  the  last-mentioned  declaration — Sep- 
tember 14,  1911.  An  appeal  was  entered  October  9,  1911,  with  the 
contention  that  renewal  of  pension  should  be  allowed  from  filing 
declaration  for  renewal  Jime  27,  1911. 

The  act  of  March  3,  1901,  provides  for  the  renewal  of  pension 
to  any  widow  "  who  was  the  wife  of  an  enlisted  man  or  officer  of 
the  Army,  Navy,  or  Marine  Corps  of  the  United  States  during  the 
period  of  his  service  in  any  war,  and  whose  name  has  been  placed 
or  shall  hereafter  be  placed  on  the  pension  roll  because  of  her  hus- 
band's death  having  been  due  to  such  service,"  and  "  whose  name 
has  been  or  shall  hereafter  be  dropped  from  said  pension  roll  by 
reason  of  her  remarriage  to  another  person  who  has  since  died  or 
shall  hereafter  die,"  etc. 

It  is  clear  that  a  widow  is  not  entitled  to  the  benefits  of  the  act  of 
March  3,  1901,  unless,  when  she  filed  her  application  under  said  act, 
her  name  as  a  widow  pensioner  had  been  placed  on  the  roll  and  had  j 
been  dropped  therefrom  because  of  her  remarriage  since  the  death  of^l^^ 
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her  soldier  husband.  These  facts  and  other  as  specified  in  the  act 
must  exist  at  the  date  said  application  is  filed  and  must  appear  in 
evidence.  But  when  this  applicant,  June  27,  1911,  filed  an  applica- 
tion for  renewal  of  pension  under  the  act  of  March  3,  1901,  her  name 
had  not  been  placed  on  the  pension  roll  as  such  widow  pensioner: 
hence  there  were  facts  necessary  to  show  title  in  appellant  to  the 
benefits  of  said  act  which  did  not  then  exist,  and,  therefore,  her  title 
to  such  benefits  had  not  accrued  and  could  not  be  established. 

The  act  of  March  3,  1901,  further  provides  that  a  widow  to  whom 
is  granted  its  benefits  "  shall  be  entitled  to  have  her  name  again  placed 
on  the  pension  roll  *  *  *  from  the  date  of  filing  her  application 
in  the  Pension  Bureau  after  the  approval  of  this  act." 

It  is  probable  that  the  contention  on  appeal  is  based  on  the  last- 
cited  provision  of  the  act,  as  th6  declaration  in  question  (filed  June 
27, 1911)  was  filed  "  after  the  approval  of  the  act,"  March  3,  1901. 

Said  act  contemplates  only  a  valid  declaration  from  the  filing  of 
which  pension  shall  be  allowed  under  its  provisions.  A  declaration 
for  pension  executed  by  a  claimant  before  his  title  to  pension  has 
accrued  is  invalid  (see  George  W.  Bills,  17  P.  D.,  403).  Such  a  decla- 
ration is  invalid  for  the  reason  that,  as  the  claimant  had  no  title 
to  pension  when  the  declaration  was  executed,  it  must  necessarily 
contain  some  material  allegations  to  show  title,  which  allegations — as 
the  claimant  well  knows — are  contrary'  to  the  facts  and  can  not  be  sus- 
tained by  evidence;  and,  therefore,  the  filing  of  such  declaration  is 
useless,  and  the  declaration  itself  is  "  invalid ;  "  that  is,  has  "  no  force, 
weight,  or  cogency;  not  good  "  (see  Standard  Dictionary). 

Again,  the  act  of  March  3,  1901,  must  of  necessity  contemplate  the 
filing  of  a  new  declaration  at  a  time  when  the  claimant  has  title  to  its 
benefit;  for  otherwise — it  providing  that  such  benefit  shall  be  allowed 
from  the  date  of  filing  subsequent  to  its  passage — ^there  would  be  the 
incongruity  of  pension  being  paid  from  prior  to  the  date  on  which 
accrued  the  claimant's  title  to  its  benefits. 

There  are  several  cases  in  which  the  department  has  held  that  a 
declaration  for  pension  is  invalid  when  executed  by  a  claimant  before 
he  is  entitled  to  the  benefit  of  the  act  under  which  said  declaration  is 
filed,  among  others  the  following: 

William  H.  Walcutt  (1  P.  L.  B.,  submitted  cases,  225).    Held: 

That  a  declaration  for  pension  executed  prior  to  the  date  when  the  right  to 
pension  commenced  is  null  and  void. 

Mary  J.  Fisk  (11  P.  D.,  162).    Held: 

As  pension  under  section  3  of  the  act  of  June  27,  1S90,  can  commence  only 
from  date  of  filing  declaration  subsequent  to  soldier's  death,  the  declaration 
executed  by  the  wife  prior  to  his  death  is  null  and  void. 

John  Gillespie  (13  P.  D.,  280).    Held: 

A  dei^laration  executed  prior  to  discharge,  although  filed  subsequently,  ^  void 
and  of  no  effect  as  the  foundation  of  a  claim.  uiymzeu  uy  ^•^jOOQlC 
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As  has  been  shown,  appellant's  right  to  the  benefit  of  the  act  of 
March  3,  1901,  had  not  accrued  when,  on  June  27,  1911,  she  filed  her 
declaration  (executed  June  23,  1911)  under  said  act.  Therefore, 
said  declaration  is  invalid.  Hence,  renewal  of  pension  under  the 
general  law  can  not  be  allowed  the  appellant  from  the  date  said 
declaration  was  filed,  as  it  can  not  be  considered  or  presumed  that  the 
act  of  March  3,  1901,  unlike  other  acts,  grants  pension  from  date  of 
filing  an  invalid  declaration,  or  that,  by  its  provisions,  pension  can 
be  allowed  to  a  claimant  over  a  period  during  which  she  has  no  title. 

Appellant  did  not  file  a  valid  declaration  under  the  act  of  March  3, 
1901,  until  September  14,  1911,  and  from  said  date  renewal  of  her 
widow's  pension  under  the  general  law,  as  provided  by  said  act,  was 
properly  allowed  to  commence.  The  action  of  which  complaint  is 
made  is,  accordingly, 

Affirmed. 

AucE  A.  Heath  (widow). 

Decided  April  30,  1912. 
DivoBCK — Iowa — Jubisdtctton — Practice — Service  by  Publication. 

In  Iowa  a  court  acquires  jurisdiction  by  publication  only  by  strict  compliance 
with  the  requirements  of  the  statute,  and  unless  publication  is  made  as 
required  by  the  statute  no  service  is  obtained,  and  the  proceedings  of  the 
court  under  it  are  void. 

If  the  record  discloses  the  fact  that  proper  steps  for  service  by  publication 
which  are  required  to  be  made  matter  of  record  have  not  been  made  to 
appear  to  the  court,  the  presumption  which  obtains  in  favor  of  Jurisdiction 
is  rebutted. 

By  section  3534  of  the  Iowa  Code  service  may  be  made  by  publication  in  an 
action  for  divorce,  if  the  defendant  is  a  nonresident  of  the  State  or  his 
residence  is  unknown,  when  an  affidavit  is  filed  that  personal  service  can  not 
be  made  on  the  defendant  within  the  State,  and  such  affidavit  is  necessary 
to  authorize  the  publication  and  to  confer  jurisdiction  on  the  court  to  take 
cognizance  of  the  cause;  and  where  there  is  no  such  affidavit  a  judgment 
rendered  without  personal  service  or  appearance  by  the  defendant  is  void. 

Section  3172  of  the  Iowa  Code  provides  that,  except  where  the  defendant  Is 
served  by  personal  service,  the  petition  for  divorce,  in  addition  to  the  facts 
on  account  of  which  the  plaintiff  claims  the  relief  sought,  must  state  that 
the  plaintiff  has  been  for  the  last  year  a  resident  of  the  State,  "  specifying 
the  township  and  county  "  In  which  he  or  she  has  resided  and  the  length 
of  such  residence  therein. 

The  record  of  the  divorce  proceedings  wherein  soldier  was  granted  a  divorce 
from  appellant  in  the  District  Court  of  Mahaska  County,  Iowa,  on  Octo- 
ber 8,  1906,  on  service  on  the  defendant  by  publication  only,  defendant 
not  appearing  or  submitting  to  the  jurisdiction  of  the  court,  fails  to  show 
that  the  affidavit  for  publication  required  by  the  statute  had  been  filed, 
and  no  allegation  in  the  petition  for  divorce  as  to  the  "  township "  of 
plaintiffs  residence  for  the  year  preceding  the  filing  of  the  same  was 
made.  The  court,  therefore,  had  not  obtained  jurisdiction  of  the  de- 
fendant, and  said  judgment  and  decree  was  void  and  of  no  force  and  effect, 


and  the  copy  of  such  decree  filed  in  this  case  is  not  admissible  nor  compf-[p 
tent  to  show  that  appellant  is  not  the  widow  of  the  soldier.  o 
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Thompson,  Assistant  Secretary, 

Luther  F.  Heath  served  as  a  private  in  Company  D,  One  hundred 
and  seventy-seventh  Ohio  Volunteer  Infantry,  from  August  1,  1862, 
to  April  22,  1863,  and  died  April  7,  1910.  At  the  time  of  his  death 
he  was  a  pensioner  at  $12  per  month  under  the  act  of  February  6, 
1907. 

On  February  12,  1886,  he  married  the  claimant  herein,  Alice  A. 
Heath,  who  tlien  bore  the  name  of  Alice  Hamilton.  Soldier  had 
previously  been  married  three  times;  one  of  his  wives  died  and  the 
other  two  marriages  were  dissolved  by  divorce,  one  at  his  instance 
and  the  other  on  the  suit  of  the  wife.  Claimant  herein  had  one 
former  marriage,  but  on  her  complaint  she  was  granted  a  divorce 
from  her  husband  February  1, 1886. 

On  September  15,  1906,  Heath  filed  his  petition  in  the  District 
Court  of  Mahaska  County,  Iowa,  to  obtain  a  divorce  from  his  then 
wife,  the  claimant  herein,  on  the  ground  of  cruel  and  inhuman 
treatment  such  as  to  endanger  the  life  of  the  plaintiff,  and  that 
said  Alice  A.  had  deliberately  and  without  cause  abandoned  and 
deserted  said  plaintiff  for  more  than  two  years,  and  failed  and  re- 
fused to  sustain  the  relation  of  husband  and  wife  and  had  "  gone 
away,  and  her  whereabouts  can  not  be  discovered." 

The  petition  further  stated : 

That  plaintiff  is  a  nonresident  of  the  State  of  Iowa  and  can  not  be  found, 
that  an  original  notice  issued  from  the  court  and  was  sent  to  the  sheriff  of 
Polk  County,  Iowa,  the  last  place  where  defendant  was  known  to  reside  in 
Iowa,  and  said  original  notice  was  returned  by  said  sheriff  as  not  being  found 
in  his  county  and  no  service  whatever  was  made,  and  the  original  notice  can 
not  be  made  or  had  on  defendant  in  the  State  of  Iowa,  and  plaintiff  asks  to 
have  the  original  notice  served  by  publication  in  the  Oskaloosa  Times  and 
Record,  a  newspaper  published  in  and  of  general  circulation  in  Mahaska 
County,  Iowa. 

This  petition  was  sworn  to  on  September  15,  1906,  and  filed  in  the 
clerk's  office  on  the  same  day. 

A  full  transcript  of  the  proceedings  in  said  suit  is  filed  in  the  case, 
but  no  return  of  the  sheriff  of  Polk  County  of  nonservice  of  said 
original  notice  is  found  in  the  record. 

The  affidavit  of  H.  S.  Rosecrans  is  filed  in  the  record,  sworn  to  on 
September  29,  1906,  declaring  that  he  was  the  publisher  of  the 
"  Oskaloosa  Times,"  a  newspaper  printed  in  said  county  and  of  gen- 
eral circulation  therein,  and  that  the  "  original  notice  hereto  at- 
tached was  published  four  weeks  successively  in  said  paper,  the  first 
publication  being  on  September  1, 1906." 

Said  original  notice  is  as  follows: 


Digitized  by  VjOOQIC 


DECISIONS  RELATING  TO   PENSIONS.  621 

OBIGINAL  NOTICE. 

LuTHEB  F.  Heath  vs,  Alice  A.  Heath. 

In  the  District  Court  of  the  State  of  Iowa,  In  and  for  Mahaska  County. 
October  term,  A«  D.  1906. 

To  Alice  A.  Heach  : 

You  are  hereby  notified  that  on  or  before  the  15th  day  of  September,  1906,  a 
petition  of  Luther  F.  Heath  will  be  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  the  State  of  Iowa  In  and  for  Mahaska  County  claiming  of  you 
a  divorce  from  the  bonds  of  matrimony  on  the  grounds  of  desertion  and  cruel 
and  inhuman  treatment,  all  fully  set  forth  In  said  petition. 

And  that  unless  you  appear  hereto  and  defend  before  noon  of  the  second  day 
of  the  October  term,  A.  D.  1906,  of  said  court,  which  will  commence  on  the  2d 
day  of  October,  1906,  default  will  be  entered  against  you  and  judgment  and 
decree  rendered  thereon  as  prayed  for  in  said  petition. 

O.  C.  G.  Philips, 

Attorney  for  Plainiiff, 

On  the  8th  day  of  October,  1906,  a  decree  of  divorce  from  said 
defendant  was  rendered  by  the  judge  of  said  court  reciting  that  the 
defendant  had  been  duly  served  with  the  original  notice  in  said  cause 
by  publication  in  the  "  Oskaloosa  Times-Record,  a  newspaper  pub- 
lished in  Oskaloosa,  Iowa,  and  of  general  circulation  in  Mahaska 
County,  Iowa,  as  by  law  provided,"  and  that  the  defendant  "  though 
thrice  called  in  open  court  came  not  and  no  one  for  him,  and  no 
pleading  of  any  kind  was  filed  for  defendant,  and  the  default  of  de- 
fendant was  thereupon  entered." 

This  decree  was  filed  and  recorded  October  15, 1906. 

On  October  14,  1906,  said  soldier,  at  Oskaloosa,  Iowa,  was  cere- 
monially married  to  one  Hannah  Tubbs,  and  from  thence  forward 
said  Hannah  and  soldier  lived  and  cohabited  together  as  husband 
and  wife  until  the  death  of  said  soldier  on  April  7,  1910,  at  said 
Oskaloosa,  Iowa. 

On  April  18,  1910,  said  Hannah  filed  a  claim  for  pension  under 
the  general  law  as  the  widow  of  said  soldier,  which  claim  was  not 
finally  adjudicated,  but  appears  to  be  still  pending. 

On  August  15,  1910,  Alice  A.  filed  a  claim  for  pension  under  the 
act  of  April  19,  1908,  as  the  widow  of  said  soldier,  alleging  therein 
that  the  marriage  of  said  soldier  to  Hannah  Tubbs  was  illegal. 

On  August  16,  1910,  she  filed  her  affidavit  stating  that  she  and 
the  soldier  separated  October  9, 1905,  and  that  she,  claimant,  went  to 
Des  Moines,  Iowa,  to  work,  and  remained  in  Des  Moines  until  Octo- 
ber 28,  1906;  that  while  she  was  living  in  Des  Moines  a  pretended 
divorce  proceeding  was  had  in  the  district  court  of  Mahaska  County, 
Iowa,  pretending  to  divorce  said  Luther  F.  and  Alice  A.  Heath; 
that  said  proceeding  was  void  for  want  of  jurisdiction,  because:  1, 
She  was  never  legally  or  personally  notified  of  said  suit.    2.  No  affi- 
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davit  of  nonresidence  was  filed  in  said  suit  as  required  by  law.  3. 
No  legal  proof  of  publication  of  notice  was  filed.  4.  There  was  no 
such  paper  as  the  Oskaloosa  Times-Record.  6.  No  allegation  of 
the  township  of  plaintiff's  residence  was  made  as  required  by  law. 
6.  No  affidavit  of  nonresidence  was  made  except  the  mere  verification 
of  the  petition.  7.  The  petition  states  that  "  plaintiff  "  (not  defend- 
ant) was  a  nonresident. 

In  the  meantime  said  claimant  filed  in  the  district  court  for  said 
Mahaska  County  a  bill  to  vacate  and  set  aside  said  decree  of  divorce 
and  cited  said  Hannah  Tubbs  to  appear  and  defend,  and  said  de- 
fendant appeared  and  answered,  said  biU,  and  a  trial  was  had,  where- 
upon the  court,  on  the  9th  day  of  December,  1910,  entered  a  decree 
vacating,  annulling,  and  setting  aside  said  decree  of  divorce  entered 
on  October  8,  1906,  finding  that  said  Luther  F.  Heath  died  in  Ma- 
haska County,  Iowa,  April  7, 1910 ;  that  due  and  proper  notice  of  the 
petition  was  served  on  Hannah  Tubbs,  who  had  married  said  Heath 
on  the  14th  of  October,  1906,  and  who  had  answered  said  petition; 
that  at  the  time  of  the  commencement  of  the  original  action  on  Sep- 
tember 15,  1906,  and  at  the  time  of  the  entry  of  the  original  decree 
on  October  8,  1906,  said  Alice  A.  and  Luther  F.  Heath  were  husband 
and  wife,  and  in  the  proceeding  no  notice  or  process  was  served  upon 
said  Alice;  that  said  Alice  was  an  actual  resident  of  the  State  of 
Iowa  continuously  from  1890  to  and  including  the  year  1906,  and 
that  said  service  of  process  or  notice  was  void,  illegal,  and  unau- 
thorized by  law  and  conferred  no  jurisdiction  upon  the  court  to  hear 
and  determine  said  original  cause  of  action ;  that  the  decree  in  said 
cause  found  that  notice  by  publication  was  made  in  the  Oskaloosa 
Times-Record,  but  there  was  no  such  paper  published  at  Oskaloosa, 
Iowa,  at  said  time ;  that  no  sufficient  affidavit  of  nonresidence  of  the 
said  Alice  Heath  was  filed  in  said  cause,  as  provided  by  law;  that 
the  evidence  in  the  said  original  action  was  preserved  by  the  official 
reporter  of  the  court  and  duly  certified  and  made  of  record  therein, 
and  the  court  having  read  and  inspected  the  said  evidence,  finds  that 
the  allegations  of  desertion  for  two  years,  and  of  cruel  and  inhuman 
treatment,  charged  against  the  said  Alice  Heath  were  wholly  un- 
supported by  the  said  evidence,  and  in  truth  and  in  fact  the  allega- 
tions of  the  original  petition  for  divorce  were  not  established  by  any 
evidence  taken  in  said  cause,  and  that  said  original  proceedings  were 
wholly  without  the  jurisdiction  of  the  court  and  should  be  annulled, 
canceled,  and  set  aside. 

On  December  13,  1910,  a  copy  of  this  vacating  decree  and  the 
whole  record  of  said  proceeding  and  the  original  proceeding  in  the 
divorce  suit,  including  a  transcript  of  the  notes  of  the  official  reporter 
of  the  evidence  taken  in  the  course  of  said  proceeding,  was  filed,  and 
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the  same  having  been  considered  in  the  Bureau  of  Pensions,  claim- 
ant's claim  for  pension  was  rejected  April  4, 1911,  on  the  ground  that 
she  was  not  the  soldier's  widow,  soldier  having  obtained  a  divorce 
from  her  by  decree  entered  October  15,  1906,  in  which  claimant 
acquiesced  until  soldier's  death,  and  she  was  estopped  from  setting 
up  the  decree  of  annullment  of  her  said  divorce  which  she  has 
obtained  for  the  purpose  of  securing  a  widow's  pension,  and  in  the 
adjudication  of  her  claim  said  decree  is  of  no  validity,  referring  to 
an  opinion  of  the  first  deputy  commissioner  citing  the  case  of 
Matilda  Glass,  No:  68,  current  decisions,  and  other  cases. 

From  this  action  an  appeal  was  filed  June  24,  1911,  contending 
that  the  decree  of  divorce  entered  against  claimant  was  null  and 
void  and  of  no  force  and  effect,  and  that  the  decree  vacating  said 
divorce  decree  should  be  accepted  by  the  department  as  settling 
claimant's  marital  status. 

The  Glass  case  held  that  the  decree  annulling  claimant's  marriage 
was  procured  through  collusion  with  the  beneficiary  under  soldier's 
will  and  would  not  be  respected  as  evidence  in  said  case,  and  hence  is 
not  in  point  here,  as  it  will  not  be  necessary  to  discuss  the  validity  of 
the  vacating  decree.  If  the  decree  of  divorce  entered  against  this 
claimant  was  rendered  without  jurisdiction  and  absolutely  void  on 
the  face  of  the  record,  a  decree  setting  it  aside  was  not  necessary,  and 
such  a  decree,  however  regular,  need  not  be  considered.  In  the  Glass 
case  it  will  be  observed  there  was  nothing  in  the  record  showing 
that  the  decree  of  divorce  of  soldier  from  claimant  was  not  procured 
in  a  regular  and  legal  manner,  except  the  vacating  decree,  and  the 
department  held  that  said  decree  was  not  binding  on  it  as  settling  the 
inarital  status  of  the  parties. 

In  the  case  of  Charlotte  E.  Wood  (1168  P.  L.  B.,  362),  unpub^ 
lished,  the  department  held  that — 

A  decree  of  divorce  offered  in  evidence  in  a  pension  claim  to  show  the  marital 
status  of  a  claimant,  may  be  attacked  for  fraud,  and  when  it  is  conclusively- 
shown  that  such  decree  was  fraudulently  obtained  on  a  forged  bill  and  forged 
evidence  presented  to  the  court  granting  it,  the  same  being  void  and  of  no  bind- 
ing effect,  will  not  be  accepted  as  evidence  showing  the  dissolution  of  a  marriage 
once  shown  to  have  been  legally  contracted  and  consummated. 

It  is  very  clearly  shown  in  this  case  that  claimant  and  soldier  had 
not  been  separated  for  a  period  of  two  years  prior  to  filing  the  peti- 
tion for  divorce  or  the  time  the  cause  was  heard,  and  the  transcript 
of  the  evidence  taken  at  the  trial  fails  to  show  any  cruel  or  inhuman 
treatment  on  the  part  of  the  defendant  such  as  to  endanger  the  life 
of  plaintiff.  The  court  therefore  had  no  jurisdiction  of  the  subject 
matter  of  the  suit,  viz,  cruel  and  inhuman  treatment  and  desertion 
for  two  years. 
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The  existence  of  fraud  such  as  to  render  the  judgment  void, 
whether  it  consists  in  the  preliminary  steps  necessary  to  obtain  juris- 
diction of  the  parties  or  the  cause,  or  in  the  subsequent  proceedings 
down  to  the  rendition  of  the  judgment,  is  good  ground  for  relief  in 
equity.     (Bigelow  on  Fraud,  176.) 

Freeman  on  Judgments  (sec.  99)  says: 

The  maxim  **that  fraud  vitiates  everything"  is  applicable  to  Judgments. 
Upon  proof  of  fraud  or  collusion  in  their  procurement  they  may  be  vacated  at 
any  time. 

According  to  the  statement  made  by  Wedderbum  in  his  argument 
in  the  celebrated  case  against  the  Duchess  of  Kingston,  and  adopted 
by  Lord  Brougham  in  a  subsequent  case  (Earl  Brandon  v.  Beecher), 
to  receive  credit  as  an  estoppel,  a  judgment  or  decree  must  be — 

a  Judicial  determination  of  a  cause  agitated  between  real  parties,  upon  which  a 
real  interest  has  been  settled.  In  order  to  make  a  sentence  there  must  be  a 
real  interest,  a  real  prosecution,  a  real  defense,  and  a  real  decision.  Of  all 
these  requisites  not  one  tskea  place  in  a  fraudulent  or  collusive  suit  There  is 
no  Judge,  but  a  person  invested  with  the  insignias  of  a  Judicial  office  is  mis- 
employed in  listening  to  a  fictitious  cause  proposed  to  him. 

It  was  further  stated  in  the  Charlotte  E.  Wood  case,  supra,  that 
independent  of  the  decree  vacating  said  divorce  decree,  it  having  been 
shown  that  said  decree  of  divorce  was  obtained  by  fraud  on  the  court 
that  granted  it,  the  bill  and  the  evidence  exhibited  to  the  court  having 
been  forged,  such  decree  had  no  force  before  the  department  as  evi- 
dence, being  a  nullity,  and  claimant  stands  in  the  same  position  she 
would  have  stood  had  no  decree  of  divorce  been  rendered. 

There  is  another  and  better  reason  why  said  decree  of  divorce  can 
not  be  accepted  as  evidence  to  show  the  dissolution  of  claimant's  mar- 
riage to  the  soldier,  viz :  It  appears  on  the  face  of  the  record  that  the 
court  never  acquired  jurisdiction  over  the  defendant. 

Said  decree  of  divorce  relied  on  to  defeat  claimant's  title  to  pension 
Was  procured  on  substituted  service — ^notice  by  publication — in 
Mahaska  County,  Iowa,  no  aflSdavit  of  nonresidence  or  inability  to 
procure  personal  service  on  defendant  having  been  filed  as  a  basis  of 
notice  of  publication. 

Section  2  of  the  act  of  August  7,  1882  (22  Stat.  L.,  345),  amending 
section  4702,  Revised  Statutes,  provides : 

That  marriages,  except  such  as  are  mentioned  in  forty-seven  hundred  and  five 
of  the  Revised  Statutes,  shall  be  proven  in  pension  cases  to  be  legal  marriages 
according  to  the  law  of  the  place  where  the  parties  resided  at  the  time  of  mar- 
riage or  at  the  time  when  the  right  to  pension  accrued ;    ♦    *    * 

So  that  the  marital  rights  of  Alice  A.  and  Hannah  must  be  adju- 
dicated in  accordance  with  the  laws  of  Iowa,  where  the  right  of 
pension  accrued,  where  said  soldier  sought  to  divorce  Alice  and  to 
marry  Hannah. 
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Section  3534  (Code  of  Iowa)  provides  that — 

Service  may  be  made  by  publication  when  an  affidavit  is  filed  that  personal 
service  can  not  be  made  on  the  defendant  within  this  State,  in  either  of  the 
following  cases:    ♦    ♦    ♦ 

8.  Where  the  action  is  for  divorce,  if  the  defendant  is  a  nonresident  of  the 
State  or  his  residence  is  unknown. 

Section  3172  of  said  code  also  provides  that — 

Except  where  the  defendant  is  a  nonresident  of  this  State,  served  by  per* 
sonal  service,  the  petition  for  divorce,  in  addition  to  the  facts  on  account  of 
which  the  plaintiff  claims  the  relief  sought,  must  state  that  the  plaintiff  has 
been  for  the  last  year  a  resident  of  the  State,  specifying  the  township  an^ 
county  in  which  he  or  she  has  resided,  and  the  length  of  snch  residence  therein 
after  deducting  all  absences  from  the  State.    ♦    ♦    ♦ 

The  petition  in  the  divorce  proceeding  against  Alice  failed  to 
state  or  specify  the  township  in  which  plaintiff  had  resided. 

The  original  notice  of  the  pendency  of  the  suit  was  first  published 
on  September  1,  1906,  notifying  defendant  to  appear  and  defend  said 
suit  before  noon  the  second  day  of  the  October  term,  A.  D.  1906,  of 
said  court,  "  which  will  commence  on  the  2d  day  of  October,  1906." 

No  affidavit  for  publication  had  then  been  filed  or  was  thereafter 
filed,  and  the  petition  in  the  suit  for  divorce  was  not  filed  until 
September  15,  1906. 

In  the  case  of  Carnes  v.  Michell  (82  la.,  601)  it  was  held  that — 

"The  court  acquires  Jurisdiction  by  publication  only  by  strict  compliance 
with  the  requirements  of  the  statutes/*  and  therefore  held  "that  publication 
without  the  filing  of  an  affidavit  stating  that  personal  service  could  not  be 
made  on  the  defendant  within  this  State  was  not;  authorized,  and  a  Judgment 
rendered  thereon  was  void  for  want  of  Jurisdiction."  Citing  Broghill  v.  Lasb 
(3  G.  Gr.,  357)  ;  Chase  v.  Kaynor  (78  la.,  449). 

Where  a  court  acquires  jurisdiction  only  by  publication,  unless 
publication  is  made  as  required  by  statute  no  service  is  obtained, 
and  the  proceedings  of  the  court  under  it  are  void.  Hinch  v. 
Weatherford  (2  G.  Gr.,  244) ;  Smith  v.  Smith  (4  G.  Gr.,  266) ; 
Tunis  V.  Withrow  (10  la.,  305) ;  Bardsley  v.  Hines  (33  la.,  157). 

And  in  the  case  cited  (Tunis  v.  Withrow)  it  was  held  that — 

If  the  record  discloses  the  fact  that  proper  steps  for  service  by  publication 
which  are  required  to  be  made  matter  of  record  have  not  been  made  to  appear 
to  the  court,  the  presumption  which  obtains  in  favor  of  the  jurisdiction  of 
the  court  of  general  jurisdiction  is  thereby  rebutted. 

It  has  also  been  held  by  the  Iowa  courts  that  judgments  upon 
service  by  publication  may  be  attacked  collaterally  by  showing  that 
the  essential  steps  to  authorize  publication  have  not  been  taken; 
and  was  so  held  under  a  previous  statute,  which  required  the  send- 
ing of  a  copy  of  the  petition  by  mail  to  the  defendant  although  it 
was  recited  by  the  decree  that  the  defendant  had  been  served  with 
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notice  as  required  by  law.    McGahen  v.  Can-  (6  la.,  449),  text  451, 
the  court  said : 

The  affidavit  required  by  the  statute,  to  the  effect  that  personal  service 
could  not  be  made  on  the  defendant  in  the  action  within  the  State,  is  neces- 
sarj*  to  authorize  the  publication  and  to  confer  Jurisdiction  on  the  court  to 
talie  cognizance  of  the  cause.  We  understand  from  the  record  that  there  was 
no  such  affidavit.  The  Judgment  was  therefore  void,  as  being  rendered  in  the 
absence  of  Jurisdiction. 

In  Bradley  v.  Jamison  (46  la.,  68)  it  was  held  that  the  fact  of 
the  issuance  of  an  order  of  publication  in  the  absence  of  a  recital 
in  the  record  that  an  affidavit  was  filed  will  not  justify  the  pre- 
sumption that  the  affidavit  was  made  or  that  the  court  passed  on 
the  question  of  the  jurisdiction. 

On  page  71  of  said  decision  the  court  said : 

Now  the  statute  prescribes  what  is  necessary  to  confer  Jurisdiction  to  make 
such  an  order  (for  publication).  An  affidavit  making  proof  of  certain  facts 
was  to  be  presented  to  the  court,  and  thereupon  the  court  was  clothed  with 
authority  to  determine  its  sufficiency,  and  order  the  publication  to  be  made. 
Without  the  affidavit  the  order  was  coi^am  non  judice.  If  the  publication  was 
made  without  a  valid  order  therefor,  it  conferred  no  Jurisdiction  upon  the 
court.  We  conclude,  therefore,  that  the  affidavit  required  by  the  statute  was 
necessary  to  confer  Jurisdiction  in  the  case.  Citing  Abell  v.  Cross  (17  la., 
172)  ;  Bradley  v.  Ilines  (33  la.,  157). 

In  the  latter  case  cited  (Bradley  v.  Hines)  a  decree  of  foreclosure 
on  a  tax  sale  in  1859  was  set  aside  in  1871  for  want  of  jurisdiction 
attempted  to  be  acquired  by  publication. 

The  court  (p.  159  text)  said: 

The  recitals  In  the  decree  fail  to  show  that  any  affidavit  was  made  as  a  basis 
for  an  order  of  publication,  as  required  by  the  first  section  of  the  statute.  This 
was  essential.  A  strict  compliance  with  the  requirements  of  the  statute  was 
necessary  to  confer  Jurisdiction.  The  service  is  complete  only  upon  full  com- 
pliance with  the  requirements  of  the  law.  Without  complete  service,  the  conrt 
has  no  Jurisdiction  and  possessed  no  power  to  enter  a  default  or  decree:  and 
these  Jurisdictional  facts  will  not  be  presumed.  They  must  appear  of  record 
in  the  cause. 

Neither  the  decree  offered  in  evidence  to  show  that  the  claimant, 
Alice,  was  divorced  from  the  soldier,  nor  the  full  record  of  the  pro- 
ceedings in  said  cause  mention  that  the  affidavit  required  in  the 
statute  to  authorize  notice,  or  service,  by  publication  was  filed. 

Such  an  affidavit,  as  has  been  shown,  was  a  prerequisite  to  the 
publication,  or  the  commencement  of  the  publication,  of  the  notice, 
and  the  allegation  in  the  petition  sworn  to  and  filed  on  the  15th  day 
of  September  can  not  be  accepted  as  authorizing  the  publication  of 
the  notice  in  the  suit  on  Sepember  1,  nor  to  cure  said  defect  in  the 
proceedings  to  acquire  jurisdiction  over  the  defendant. 

As  held  in  the  case  of  Mary  J.  Switzer,  No.  Ill,  current  series, 
to  appear  in  volume  18,  Pension  Decisions,  a  decree  of  divorce  not 
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showing  the  necessary  jurisdictional  facts  to  give  the  court  juris- 
diction to  render  it  will  not  be  admissible  in  evidence  in  a  pension 
case  to  show  that  a  claimant  is  not  the  widow  of  the  soldier. 

The  bureau  in  this  case  admits  the  decree  of  divorce  offered  to 
show  that  Alice  is  not  the  widow  of  the  soldier  on  the  ground  that 
he  was  divorced  from  her,  but  on  the  other  hand  rejects  the  decree  filed 
which  sets  aside  and  vacates  said  divorce  decree  as  null  and  void,  and 
contends  that  the  court  had  no  authority  to  make  such  decree,  as  the 
claimant  was  guilty  of  laches.  This  question  was  probably  for  the 
court  to  decide.  But  this  is  immaterial,  and  it  is  not  in  this  case 
necessary  to  consider  the  admissibility  of  said  vacating  decree.  As 
said  before,  if  the  decree  it  sought  to  vacate  and  set  aside  was  actu- 
ally, as  shown  by  the  record,  rendered  by  a  court  when  it  had  no 
jurisdiction  to  do  so,  it  was  null  and  void  and  of  no  force  and  effect, 
was  no  decree  at  all,  and  a  decree  setting  it  aside  was  unnecessary  to 
show  its  invalidity,  and  such  void  and  illegal  decree  could  be  attacked 
collaterally  at  any  time  and  in  any  proceeding  in  which  it  might  be 
offered  as  evidence  to  prove  a  dissolution  of  the  marriage. 

A  decree  entered  by  a  court  that  had  never  obtained  jurisdiction 
over  defendant  is  in  legal  effect  no  judgment.  By  it  no  rights  are 
divested.  From  it  no  rights  can  be  obtained.  Being  worthless  in 
itself,  all  proceedings  founded  upon  it  are  equally  worthless.  It 
neither  binds  nor  bars  any  one.  All  acts  performed  under  it  and  all 
flowing  out  of  it  are  void.  The  parties  attempting  to  enforce  it  may 
be  responsible  as  trespassers.     (117  Freeman  on  Judgments.) 

A  distinction  must  be  made  between  cases  where  decrees  vacating 
decrees  of  divorce  procured  after  one  of  the  parties  to  the  suit  has 
died  have  been  ignored  by  the  department,  and  cases  where  it  is 
shown  from  the  record  that  a  decree  of  divorce  granted,  ex  parte,  on 
service  by  publication  only,  was  illegal  and  void. 

The  mere  dictum  contained  in  a  vacating  decree  that  such  decree 
was  rendered  without  jurisdiction  will  not  be  accepted  to  show  that 
such  a  decree  was  void  when  it  appears  from  the  record  that  all  the 
jurisdictional  requirements  have  been  complied  with. 

There  is  a  difference  between  a  decree  that  is  absolutely  void  and 
one  voidable  only  on  certain  facts  being  shown.  In  case  of  a  voidable 
decree  of  divorce,  one  not  void  on  the  face  of  the  record,  procured 
by  a  soldier  who  thereafter  remarries  and  lives  and  cohabits  with 
the  last  spouse  until  his  death,  such  last  spouse,  under  the  pension 
laws,  becomes  his  widow  immediately  upon  his  death,  because  said 
decree  not  having  been  set  aside  prior  to  soldier's  death  she  was  up 
to  that  date  his  wife,  and  the  fact  that  the  divorced  w^ife  secured  a 
decree  vacating  and  setting  such  divorce  decree  aside  does  not  re- 
establish herself  as  the  wife  at  the  date  of  his  death.  She  was  not 
his  wife  between  the  taking  effect  of  the  divorce  decree  and  th( 
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setting  of  the  same  aside,  and  soldier  haying  died  before  that  date 
she  could  not  have  been  his  widow  at  the  date  of  his  death.  On  the 
other  hand  a  decree  of  divorce  void  from  the  beginning  was  no 
divorce  at  all  and  did  not  change  the  marital  status  of  the  parties. 
So  in  the  cases  cited  to  show  that  a  vacating  decree  will  not  be 
accepted  to  give  the  divorced  wife  a  pensionable  status  it  will  be 
noted  that  such  vacating  decree  was  sought  to  be  introduced  to  rebut 
a  decree  of  divorce  shown  on  the  face  of  the  record  to  have  been 
regularly  and  legally  made  and  entered;  when  the  record  showed 
compliance  with  all  the  jurisdictional  requirements  of  the  law. 

For  example,  the  Glass  case,  before  referred  to,  in  which  the 
vacating  decree  was  refused  consideration  as  rebutting  a  regular 
decree  of  divorce. 

Also  the  case  of  Catherine  E.  Young,  decided  February  24,  1912 
(No.  114,  curent  decisions),  a  decree  vacating  a  decree  of  divorce 
previously  granted  was  ignored  and  not  accepted  as  rebutting  said 
divorce  decree. 

While  not  so  stated  in  the  decision,  as  it  was  unnecessary  under 
the  theory  on  which  said  decision  was  rendered  in  that  case,  the 
retord  before  the  department  showed  that  service  on  the  defendant 
by  publication  was  made  in  strict  accordance  with  the  Michigan 
statute  notwithstanding  the  decree  vacating  such  divorce  decree 
stated  that  the  court  had  not  jurisdiction  to  grant  the  divorce  by 
reason  of  an  improper  affidavit  for  publication.  Said  decree  of 
divorce  was  valid,  as  all  the  requirements  of  the  statute  to  obtain 
service  by  publication  had  been  fully  and  properly  complied  with, 
and  said  decree  of  divorce  was  accepted  as  showing  that  Catharine 
E.  was  not  soldier's  wife  at  the  date  of  his  death  and  on  such  death 
did  not  become  his  widow. 

The  decision  was  devoted  entirely  to  the  vacating  decree  and  to 
what  weight  should  be  attached  to  it  as  evidence  in  the  case. 

In  the  Zoellner  case  (46  Mich.,  511),  on  which  the  Young  case  was 
decided,  the  court  said : 

Supposing  it  (the  decree)  to  be  assailable  by  the  petitioner  to  enable  her  to 
regain  a  position  carrying  with  it  the  right  to  property  against  others  now  ap- 
parently entitled,  her  only  course  would  be  to  proceed  by  a  new  suit  with  the 
proper  parties  representing  the  property  interests  liable  to  be  affected.  The 
application  before  us  is  not  such  a  suit.  It  is  a  petition  in  a  divorce  case.  This 
is  certain.  Not  only  the  title  and  the  body  of  the  petition  show  It,  bat  it  is  also 
evident  from  the  entire  course  of  the  proceedings. 

So  the  court  in  that  case  did  not  hold  that  the  decree  of  divorce 
could  not  be  attacked  collaterally,  but  that  petitioner  could  not  at- 
tack it  by  proceeding  to  reopen  the  divorce  case  after  the  death  of 
the  plaintiff  and  be  allowed  to  defend  or  to  set  the  same  aside, 
as  the  suit  was  abated  at  his  death. 
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In  the  case  of  Harriet  J.  Burdick  (17  P.  D.,  210),  this  department 
held  that — 

Independent  of  the  effect  of  said  decree  (a  vacating  decree)  a  judgment  of 
divorce  Is  subject  to  collateral  attack  In  a  pension  claim  in  those  cases  where 
It  was  obtained  by  palpable  fraud  affecting  the  court's  Jurisdiction. 

See  also  page  214  of  said  decision  distinguishing  the  Zoellner  case, 
supra,  from  the  Burdick  case. 

In  the  case  of  Lawrence  v.  Nelson  (113  la.,  277),  the  court  said: 

The  deceased  left  no  property,  but  was  a  pensioner  of  the  United  States 
under  sections  4692  and  46d3.  Upon  his  death  his  widow  is  entitled  to  a  pen- 
sion. This  pension,  though  a  mere  bounty  of  the  Government,  is  as  certain 
as  the  right  to  property  while  the  particular  statute  authorizing  it  stands. 
The  record  convinces  us  that  the  residence  was  for  the  purpose  of  obtaining  a 
divorce  and  not  with  a  view  of  remarrying  In  the  State.  As  he  lyas  not  a  bona 
fide  resident  of  Iowa  at  the  time  of  the  decree  it  is  of  no  validity.  It  is  wholly 
Immaterial  whether  the  defendant  at  the  time  of  her  marriage  knew  that  the 
plaintiff  and  deceased  had  not  been  legally  divorced. 

This  seems  to  have  been  a  proceeding  commenced  by  a  divorced 
wife  to  set  aside  the  decree  of  divorce  so  that  she  could  be  allowed 
a  widow's  pension,  and  in  it  she  made  the  woman  who  had  married 
the  soldier  subsequent  to  the  divorce  defendant. 

According  to  the  Zoellner  case,  supra,  this  was  not  the  proper 
proceeding.  ^  She  should  have  attacked  the  decree  of  divorce  col-  • 
laterally  in  the  forum  where  the  right  to  the  property  in  question 
was  being  tried ;  in  the  present  case,  if  a  right  to  pension  is  a  property 
right,  primarily  in  the  Bureau  of  Pensions.  The  vacating  decree  is 
no  more  binding  on  this  department  than  the  decree  it  purports  to 
vacate.  If  from  the  whole  record  a  decree  of  divorce  is  valid,  it 
will  be  received  in  evidence  as  settling  the  pensionable  status  of  a 
particular  claimant,  unless  impeached  for  fraud  or  it  be  shown  to 
have  been  void  for  want  of  jurisdiction. 

If  such  a  decree  was  rendered  without  jurisdiction,  or  it  appears 
clearly  and  positively  that  jurisdiction  was  obtained  by  fraud,  the 
decree  will  be  rejected  and  treated  as  though  it  had  never  been  ren- 
dered. But  a  mere  decree  of  a  court  setting  aside  such  a  decree  on 
the  stated  ground  that  the  court  had  no  jurisdiction  to  render  the 
same  or  because  it  was  obtained  by  fraud  will  not  be  received  to 
impeach  a  decree  appearing  on  the  face  of  the  record  to  have  been 
regularly  and  legally  entered,  but  such  vacating  decree  and  the  pro- 
ceedings had  relative  thereto  will  be  considered  with  a  view  to  aiding 
the  department  to  determine  for  itself  the  validity  of  such  divorce 
decree. 

The  department  will  on  its  own  motion  refuse  to  accept  a  decree 
offered  in  a  pension  claim  as  evidence  settling  the  marital  status  of 
parties  if  it  fails  to  show  the  jurisdictional  facts  necessary  to  the 
rendering  of  the  same.  ^,y,„eu  uy  GoOglc 
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In  view  of  the  foregoing,  and  the  fact  that  the  reqniiements  of  tiie 
Iowa  statute  to  obtain  jurisdiction  of  the  defendant  by  notice  by 
publication  in  said  divorce  proceeding  had  not  been  complied  with — 
no  affidavit  for  publication  having  been  filed  and  no  allegation  hav- 
ing been  made  in  the  petition  as  to  the  "  township  '^  of  plaintiff^s 
residence  for  the  year  preceding  the  filing  of  the  same — said  decree 
of  divorce  was  null  and  void  and  of  no  force  or  effect,  the  court 
never  having  acquired  jurisdiction  of  the  defendant,  this  claimant, 
the  action  of  the  Commissioner  of  Pensions  complained  of  is  reversed. 


PiiEBE  J.  Bates  (widow). 

Decided  June  6,  1912. 

AccBUlED  Pension — Reimbursement — Bxtbial  bt  State. 

Pensioner  was  possessed  of  $45  cash  at  the  time  of  her  death,  and  her  hnrial 
expenses  were  paid  by  the  State.  Her  last  ilhiess  was  of  4  days*  dura- 
tion, but  claimant  has  filed  a  claim  for  reimbursement  for  $462;  $6  for 
physician,  $365  for  1  year's  nursing,  $75  for  undertaker's  bill,  and  $16 
for  cemetery  charges. 

Held:  That  burial  expenses,  when  paid  by  the  State,  Include  a  cemetery  lot 
and  as  the  last  illness  of  r)ensioner  covered  but  4  days  claimant  could 
be  entitled  to  but  $8  therefor  at  the  usual  rate  of  $2  per  day.  This  sum. 
together  with  the  physician's  bill,  aggregate  $14,  but  as  pensioner  left  $45 
in  cash  the  claim  for  reimbursement  has  no  foundation. 

The  last  sickness  of  pensioner  was  the  sickness  that  caused  her  death — ^pneu- 
monia— and*  does  not  Include  her  illness  from  fractured  limb  and  senility. 

Thompson,  Assistant  Secretary, 

Phebe  J.,  widow-  of  Abner  Bates,  being  a  pensiMier  under  the  act 
of  April  19,  1908,  at  $12  per  month,  died  May  11,  1911,  leaving  an 
accrued  pension  of  $24.40.  Nine  days  thereafter,  viz,  on  May  20, 
her  daughter,  Lizzie  H.  Bates,  filed  her  application  for  reimburse- 
ment, claim  being  disallowed  June  2,  1911,  on  the  ground  that  the 
pensioner  left  sufficient  assets  to  pay  the  expenses  of  her  last  sick- 
ness, the  burial  expenses  being  paid  by  the  State  of  Ohio.  An  appeal 
was  entered  December  11,  1911. 

It  appears  the  pensioner  was  possessed  of  the  sum  of  $45  cash 
at  the  time  of  her  death.  This  fact  is  not  disputed.  The  expenses 
of  her  last  sickness  and  burial,  as  shown  by  the  petition  for  reim- 
bursement, are  as  follows; 

Physician  -_ $6 

Nursing  and  care 3G5 

Undertaker   ._ _ 75 

Cemetery  charges 16 

Total 462 
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The  evidence  shows  that  the  undertaker's  bill  of  $75  was  paid  bj' 
the  State  of  Ohio.  As  to  the  cemetery  charges,  it  is  observed  that  it 
has  been  the  universal  practice,  when  a  pensioner's  burial  expenses 
are  paid  by  the  State,  to  exclude  any  additional,  burial  expenses, 
such  as  a  cemetery  lot.  This  practice  originated  in  earlier  days  in 
the  Treasury  Department  when  this  class  of  cases  was  within  its 
jurisdiction,  and  has  been  followed  by  this  department  since  its 
jurisdiction  was  extended  to  reimbursement  claims.  The  cemetery 
and  undertaker's  charges  may  therefore  be  eliminated  from  consid- 
eration. 

The  bureau  recc^nizes  the  charge  of  $6  due  the  physician,  and  also 
$8  as  a  reasonable  compensation  for  care  and  nursing  during  the  last 
illness,  making  a  total  of  $14. 

It  appears  this  pensioner  was  over  90  years,  of  age  at  her  death, 
and  had  been  in  a  state  of  helplessness  by  reason  of  a  fractured  limb 
and  senility  for  a  year  or  so  prior  to  her  death.  The  attending  phy- 
sician states  that  four  days  before  her  decease  she  was  attacked  by 
pneumonia,  which  caused  her  death.    He  calls  it  senile  pneumonia. 

The  advanced  age  of  this  pensioner  and'her  fractured  limb  doubt- 
less caused  her  to  require  care  and  nursing  during  the  last  year  or 
more  of  her  life,  but  a  benefit  of  the  accrued  pension  is — 

To  reimburse  tbe  person  wbo  bore  tbe  expense  of  tbeir  last  sickness  and 
bnrial,  if  tbey  did  not  leave  sufficient  assets  to  meet  sucb  expense.  (Act  of 
Mar.  2,  1895;  28  Stat.  L.,  964.) 

The  last  sickness  of  this  pensioner  can  only  be  that  which  caused 
her  death.  The  senility  and  fractured  limb,  which  required  the  care 
and  attention  of  this  claimant,  her  daughter,  for  so  long,  can  in  no 
wise  be  considered  as  her  last  sickness,  or  even  a  part  thereof. 

The  claimant  in  the  appeal  draws  a  distinction  between  the  last 
sickness  and  the  fatal  illness,  but  the  distinction  is  too  refined  to 
merit  special  discussion.  In  the  way  the  words  are  used,  as  re- 
ferring to  one's  decease,  fatal  is  necessarily  the  last,  the  last  is  cer- 
tainly fatal,  and  the  department  fails  to  distinguish  the  difference 
between  sickness  and  illness.  When  the  words  are  used  together, 
last  sickness,  fatal  illness,  fatal  sickness,  last  illness,  are  all  synomy- 
mous  and  mean  identically  the  same  thing. 

The  daughter  claims  at  the  rate  of  $1  per  day  for  nursing  for 
one  year,  while  the  bureau  regards  $2  per  day  as  a  proper  compensa- 
tion for  the  period  actually  covered  by  the  last  sickness,  viz,  four 
days. 

In  summing  up,  it  appears  that  the  sum  of  $14  is  all  the  law  would 
allow  for  reimbursement  in  this  claim;  but,  inasmuch  as  the  pen- 
sioner left  $45  in  cash,  the  claim  for  reimbursement  is  without  law- 
ful foundation. 

No  error  being  apparent  in  the  action  complained  of.  it  is  affirmed.!  - 
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Sarah  E.  Taylor  (widow). 
Decided  June  26,  1912, 
Accrued  Pension — Reimbubsbmeistt — Industrial  Insurance — State  Aid. 

1.  The  proceeds  of  an  industrial  life  insurance  policy  on  the  life  of  the  pensioner, 

in  the  hands  of  the  daimapt  herein  for  reimbursement  for  the  expenses 
of  the  last  sickness  and  burial  of  pensioner,  less  the  amount  paid  by  said 
claimant  for  premiums  on  said  policy,  becomes  assets  of  the  estate  of  the 
deceased  pensioner,  subject  to  be  applied  to  the  payment  of  saild  expenses. 
(Afreta  Pierce,  mother  of  Harvey  Tarzwell,  18  P.  D.,  412.) 

2.  In  this  case  the  State  of  Ohio  having  paid  $75  for  the  burial  exp^ises  of  the 

pensioner,  under  the  laws  of  that  State  if  the  expense  was  more  than  the 
amount  of  the  State  aid  such  additional  expense  must  be  borne  by  those 
who  voluntarily  authorized  such  expense  (14  Com.  Decis.,  103).  Cemetery 
charges  are  burial  expenses  and  must  be  included  in  the  undertaker's  bill 
imid  by  the  State. 

Thompson,  Assistant  Secretary, 

Sarah  E.  Taylor  was  a  pensioner  under  the  act  of  April  19,  1908, 
at  $12  per  month,  and  died  August  13, 1911,  leaving  an  accrued  pen- 
sion of  $28.  Her  daughter.  Belle,  filed  her  application  for  reim- 
bursement August  30,  1911,  claim  being  disallowed  November  10, 
1911,  on  the  ground  that  the  pensioner  left  assets  sufficient  to  defray 
the  expenses  of  her  last  sickness  and  burial.  An  appeal  from  this 
action  was  entered  December  15,  1911. 

This  applicant  sets  forth  the  following  amounts  as  her  claim  for 
reimbursement  under  the  statute  : 

Physicians'  bills $34.00 

Medicine 9.61 

Bent—  - 13. 50 

Undertaker's  bill 157.00 

Cemetery  charges 3. 50 

Total 217. 61 

Of  these  items  there  have  been  approved  the  physicians'  bills  of 
$34  and  medicine,  $9.61,  making  a  total  approval  of  $43.61.  As 
against  this  the  bureau  claims  the  pensioner  left  assets  of  $90.25, 
said  sum  being  the  proceeds  of  an  insurance  policy  for  $91,  less  75 
cents  for  premiums  paid  by  the  within  applicant. 

In  the  appeal  this  applicant  sets  out  other  sums  covering  various 
expenditures,  for  which  she  claims  she  should  be  reimbursed ;  but  the 
department  is  only  called  upon  to  consider,  under  the  pending  ap- 
peal, the  items  mentioned  in  her  present  application  for  reimburse- 
ment. If  she  has  any  other  claim  it  should  be  filed  with  the  Com- 
missioner of  Pensions,  and  said  official  must  take  action  before  an 
appeal  as  to  such  new  matter  will  lie  to  the  Secretary. 
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The  applicant  insists  she  is  entitled  to  reimbursement,  so  far  as 
the  accrued  pension  goes,  for  the  undertaker's  bill  of  $157  and  thjB 
item  for  rent  of  $13.50.  She  further  asserts  the  life  insurance  was 
not  a  part  of  the  widow's  assets,  but  that  it  belonged  to  the  bene- 
ficiaries named  in  the  policy  of  insurance. 

As  to  this  last  contention  it  is  observed  that  the  policy  of  insurance 
was  issued  by  the  Prudential  ^Insurance  Co.  and  is  of  that  class 
known  as  industrial  policies.  The  nature  and  effect  of  these  indus- 
trial policies  were  fully  discussed  in  the  decision  in  the  case  of  Pierce 
(18  P.  D.,  412)^  in  which  it  is  demonstrated  that  these  obligations 
do  not  name  any  beneficiary  to  which  the  amount  must  be  paid  abso- 
lutely, but  the  companies  reserve  the  privilege  of  paying  the  amount 
of  the  policy  to  any  person  who  should  b^  entitled  to  the  same  by 
reason  of  having  incurred  expense  in  any  way  on  behalf  of  the  in- 
sured for  his  or  her  burial,  or  for  any  other  purpose. 

It  appears  in  the  present  case  that  the  $91  called  for  by  the  policy 
in  the  Prudential  Co.  was  paid  to  this  applicant,  but  it  also  inferen- 
tially  appears  it  was  so  paid  because  she  had  in  a  great  measure 
voluntarily  assfumed  the  payment  of  her  mother's  debts,  which  also 
included  the  expense  of  her  last  sickness  and  burial.  The  applicant, 
so  far  as  she  can  remember,  advanced  five  payments  of  15  cents  each 
toward  the  close  of  her  mother's  life,  and  this  amount,  under  the 
ruling  in  the  Pierce  case,  may  be  deducted  from  the  $91  received  by 
her,  leaving  the  sum  of  $90.25  as  an  asset  of  the  deceased,  which  must 
be  taken  into  consideration  in  determining  as  to  the  amount  of  assets 
the  widow  left  behind  her. 

It  further  appears  by  the  papers  that  the  State  aid  of  the  State 
of  Ohio  in  this  case  was  $75;  and  it  has  been  the  practice  of  tliis 
department  to  hold  that  where,  in  the  State  of  Ohio,  State  aid  should 
be  offered  and  accepted  the  amount  paid  by  the  State  should  be  con- 
sidered as  full  payment  of  the  burial  expenses. 

The  adjustment  of  reimbursement  claims  was  formerly  under  the 
jurisdiction  of  the  Treasury  Department,  and  on  August  28,  1907, 
the  comptroller  rendered  a  decision  upon  the  identical  issue  now 
before  this  djepartment,  the  facts  being  similar,  said  decision  being  in 
the  case  of  Bradley,  an  applicant  for  reimbursement  (voL  14,  p.  103, 
of  the- decisions  of  the  Comptroller  of  the  Treasury).  In  that  case 
State  aid  amounted  to  $^0,  while  Mr.  Bradley  claimed  reimburse- 
ment in  the  sum  of  $90,  for  burial  expenses.  In  considering  the 
matter  the  comptroller  went  into  considerable  detail,  demonstrat- 
ing that  where  an  undertaker  receives  payment  for  the  burial  of  a 
deceased  ex-soldier  of  the  United  States,  under  and  in  conformity 
with  the  laws  of  the  State  of  Ohio,  he  has  no  legal  claim  against  the 
family  for  any  additional  amount;  and,  further,  that  reimburse- 
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ment  from  any  accrued  pension  of  the  deceased  for  any  such  addi- 
tional sum  is  not  authorized. 

It  appears  from  section  2  of  the  act  of  April  29, 1902,  of  the  Legis- 
lature of  the  State  of  Ohio  that  in  cases  where  State  aid  is  given  for 
the  burial  of  deceased  pensioners,  the  undertaker  agrees  expressly 
that— 

I  will  not  ask  or  receive  from  the  family  any  additional  amount  over  and 
above  my  bid  upon  the  penalty  of  forfeiting  the  whole  amount 

In  discussing  this  point  the  comptroller  says  that  it  is  necessary 
under  the  statute  in  question  for  the  undertaker  expressly  to  agree 
that  he  will  not  ask,  but  he  will  not  receive  any  additional  amount 
over  and  above  his  bid,  and  it  therefore  seems  proper  that  the  depart- 
ment should  hold,  as  did  the  Comptroller  of  the  Treasury,  that  if 
the  burial  expense  was  more  than  the  amount  of  the  State  aid,  such 
additional  expense  should  be  borne  by  those  who  voluntarily  author- 
ized such  expenditure. 

Jurisdiction  over  reimbursement  claims  has  passed  from  the  Treas- 
ury Department  to  the  Department  of  the  Interior,  and  not  long 
after  the  change  of  jurisdiction  this  department  announced  it  would 
ordinarily  follow  the  established  practice  of  the  Treasury  Depart- 
ment in  dealing  with  reimbursement  claims  (Clement  18  P.  D.,  211 — 
No.  45  advance  sheets). 

In  accordance,  then,  with  this  doctrine,  the  department  now  holds 
in  cases  of  reimbursement  arising  in  the  State  of  Ohio,  and  where 
State  aid  has  been  offered  and  accepted  for  the  burial  of  a  pen- 
sioner, that  no  one  is  entitled  to  any  further  sum  for  such  purpose; 
any  additional  expense  over  and  above  the  State  aid,  so  far  as  burial 
expenses  are  concerned,  not  being  a  lawful  charge  against  an  accrued 
pension. 

This  procedure  has  been  followed  in  the  cases  of  Ferrell  (1146 
L.  B.,  29)  and  Heil  (1159  L.  B.,  28)  and  the  holdings  in  said  cases 
control  in  the  instant  case. 

As  the  case  now  stands,  the  evidence  shows  the  pensioner  left 
assets  in  the  sum  of  $90.25  against  which  may  be  lawfully  charged 
the  expenses  of  her  last  sickness  and  burial,  and  that  there  is  no  law- 
ful charge  against  said  sum  in  favor  of  the  applicant  for  reimburse- 
ment, save  the  sum  of  $43.61. 

The  item  of  rent  was  in  no  wise  an  expense  of  burial  or  last  sick- 
ness, and  can  not  therefore  be  considered  as  a  charge  against  the 
assets.  The  cemetery  charge  of  $3.50  is  an  expense  of  burial,  and  is 
included  in  the  undertaker's  obligation. 

It  being  evident  that  the  pensioner  left  sufficient  assets  to  meet  the 
expenses  of  her  last  sickness  and  burial,  as  shown  by  this  applicant 
in  her  application  for  reimbursement,  the  action  complained  of  is 

Affirmed.  "   i^iym^yuuy  ^•^^^v.^^i.^ 
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Elizabeth  M.  Allen   (Sisteb). 

Decided  June  26,  1912, 

Declasationb — ^Pleading   and   Practice — ^Judgment   on   Void   Declabation — 

Dependent  Sistert— Age. 

The  Conunissioner  of  Pensions  has  no  jurisdiction  to  adjndicate  a  claim  on 
its  merits  under  a  declaration  that  fails  to  state  facts,  which,  if  proved, 
would  give  title  to  pension  under  some  law. 

A  declaration  claiming  pension  which  does  not  show  on  Its  face,  with  reason- 
r.ble  certainty,  facts  necessary  to  entitle  the  claimant  under  the  provisions 
of  the  law  to  any  relief  Is  void  and  should  not  be  entertained  but  dismissed 
by  the  bureau. 

Thompson,  Assistant  Secretary. 

Claimant,  by  her  attorney,  appealed  October  2,  1911,  from  the- 
bureau  action  of  September  27,  1911,  rejecting  her  application  for 
dependent  sister's  pension,  filed  July  31,  1911,  on  the  ground  that 
she  was  over  "  16  years  of  age  at  date  of  filing  claim." 

The  appeal  simply  refers  to  the  ground  of  rejection  as  error. 

The  bureau  reported  in  this  case  October  9, 1911,  as  follows: 

The  soldier  in  this  case  served  during  the  Civil  War  and  died  July  23,  1911, 
and  on  July  31,  1911,  his  sister,  Elizabeth  M.  Allen,  filed  a  claim  for  pension 
cmder  the  act  of  June  27,  1890,  as  his  deiiendent  sister,  alleging  she  made  her 
home  with  soldier,  etc.,  for  the  last  6S  years.  Claimant's  age  is  not  stated,  but 
It  is  evident  from  what  has  been  said  that  she  was  over  16  years  at  date  of 
soldier's  death,  for  which  reason  alone  she  has  no  title  to  pension  as  his 
dependent  sister  under  any  existing  laws. 

The  action  complained  of  was  proper,  and  the  attorney  in  filing  this  claim 
and  entering  the  appeal  shows  lack  of  knowledge  of  the  law  and  has  put  this 
claimant  to  needless  expense. 

The  application  in  this  case  appears  to  have  been  made  upon  a 
blank  designed  for  "  Widow's  declaration  under  the  act  of  June  27, 
1890,  as  amended  by  the  act  of  May  9,  1900,"  the  word  "  widow  " 
being  erased  and  the  word  "  sister  "  inserted.  The  application,  in- 
stead of  being  returned  to  the  claimant  or  her  attorney  as  an  invalid 
declaration,  was  filed  and  the  claim  adjudicated  by  the  bureau  as  a 
claim  for  dependent  sister's  pension  under  section  4707,  Revised 
Statutes. 

Claimant's  declaration  was  as  follows : 

db:claration  for  sister's  pension. 

[Under  the  act  of  Jane  27,  1890,  as  amended  by  the  act  of  May  9,  1900.] 

State  of  Illinois,  County  of  Wayne,  ss: 

On  the  25th  day  of  July,  A.  D.  one  thousad  nine  hundred  and  eleven,  per- 
sonally appeared  before  me,  a  county  clerk  within  and  for  the  county  and 
State  aforesaid,  Elizabeth  M.  Allen,  a  resident  of  Goldengate,  county  of  Wayne, 
State  of  Illinois,  who,  being  duly  sworn  according  to  law,  makes  the  follow!] 
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declaration,  in  order  to  obtain  tbe  pulsion  under  the  provisions  of  Uie  act  of 
Congress  approved  June  27,  1890,  as  amended  by  the  act  of  Congress  apixx>ved 
May  9,  1900. 

That  she  is  the  sister  of  Joseph  Allen,  who  served  as  a  private  in  Company 
M,  Fifth  Illinois  Volunteer  Infantry  Cavalry ;  that  she  has  not  remarried  since 
his  death ;  that  the  claimant  is  a  sister  of  the  soldier,  and  that  the  claimant 
and  soldier  lived  together  at  the  home  of  the  soldier  for  the  last  68  years,  all 
their  lives,  and  that  the  claimant  depended  upon  her  brother,  the  soldier,  for 
her  a  home  and  support ;  and  that  the  claimant  lived  with  the  isoldier  until  tbe 
soldier's  death,  and  she  has  no  income. 

This  declaration  failed  to  state  a  case  under  section  4707,  or  under 
any  pension  law,  and  should  never  have  been  filed  or  considered 
as  a  pension  claim  of  any  kind,  but  should  have  been  returned  to 
claimant  or  her  attorney  with  information  as  to  the  facts  necessary 
to  establish  title  in  a  dependent  sister's  claim.  The  application 
failed  to  state  claimant's  age,  or  her  age  at  the  death  of  soldier;  or 
when  the  soldier  died;  or  the  cause  of  his  death;  or  that  he  was  a 
pensioner  or  entitled  to  a  pension ;  or  that  he  left  no  widow,  minor 
child,  mother,  or  father  him  surviving.  Not  only  this,  but  the  appli- 
cation showed  upon  its  face  that  claimant  must  have  been  over  60 
years  of  age  when  her  brother  died,  as  she  alleged  that "  claimant  and 
soldier  lived  together  at  the  home  of  the  soldier  for  the  last  68  years." 
It  was  not  merely  defective  or  such  as  could  be  cured  by  amendment 
but  was  void  on  its  face  and  could  not  invoke  the  jurisdiction  of  the 
Commissioner  of  Pensions. 

In  the  case  of  Fisher  v.  Fisher  (12  P.  D.,  336),  the  claimant  filed 
a  declaration  which  was  void  on  its  face,  and,  as  stated  by  Assistant 
Secretary  F.  L.  Campbell,  it  "  conferred  no  jurisdiction  or  authority 
upon  the  Commissioner  of  Pensions,"  and  the  bureau's  action  was  not 
only  reversed  but  the  bureau  was  directed  to  repay  to  the  pensioner 
the  amount  of  pension  money  unlawfully  withheld  and  erroneously 
paid  his  wife,  the  claimant  therein. 

So  also  in  the  case  of  Kilmer  v.  Kilmer  (13  P.  D.,  270) ,  the  declara- 
tion was  void  on  its  face  and  did  not  state  a  case  under  any  law.  All 
the  facts  alleged  in  the  declaration  or  application  for  one-half  her 
husband's  pension  could  have  been  admitted  and  then  she  would  not 
have  been  entitled  to  any  relief  under  any  pension  law.  The  conten- 
tion of  the  pensioner  appellant  in  that  case. that  "  he  was  entitled  to 
the  $225  paid  the  claimant "  having  been  conceded  by  the  bureau  as 
well  taken,  the  appeal  was,  under  the  practice  then  in  vogue,  dis- 
missed. 

As  stated  in  the  Treatise  on  the  Practice  of  the  Pension  Bureau 
approved  by  Secretary  Bliss,  April  9,  1898,  paragraph  2,  page  6: 

If  the  declaration  is  found  to  be  informal  in  any  particular,  and  the  infoiv 
mallty  is  of  such  a  character  as  to  affect  its  validity,  it  is  returned  to  the 
attorney  or  claimant  with  a  letter  Indicating  the  nature  of  the  Informality  for 
correction. 
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In  the  case  of  Louisa  A.  Robins  (18  P.  D.,  37),  No.  12,  current 
series,  the  bureau  returned  the  claimant's  application  to  her  attorney 
with  the  information  that  it  could  not  be  accepted  as  a  "  sufficient 
declaration,"  and  from  this  refusal  to  accept  her  application  as  a 
sufficient  declaration  the  claimant  appealed.  The  department,  after 
pointing  out  the  fatal  defects  in  the  paper  filed  as  a  declaration  for 
widow's  pension,  said: 

Although  this  department  has  never,  and  does  not  now,  require  of  claimants 
for  pension  compliance  with  any  strict  or  technical  rules  of  pleading,  there  are 
certain  basic  and  fundamental  principles  which  must  be  observed  In  the 
statement  of  every  case  or  claim,  no  matter  what  Its  nature,  in  order  to  facili- 
tate the  dispatch  of  business  and  the  proper  consideration  and  adjudication 
of  the  rights  of  claimants.  The  most  fundamental  and  necessary  of  these 
principles  are  that  the  nature  of  the  relief  sought  and  the  law  or  statute 
under  which  the  benefit  Is  claimed  should  be  distinctly  and  clearly  set  forth, 
and  that  the  application  for  such  relief  or  benefit  should  contain  a  recitation 
of  the  essential  and  necessary  facts  which,  if  established  by  proof,  would 
entitle  the  claimant  thereto  under  the  conditions  and  limitations  of  the  law 
or  statute  Invoked.  In  other  words,  the  application  must  state  a  good  case 
under  the  law.  There  must  be  at  least  a  practical  observance  of  these  common- 
sense  principles  to  avoid  inextricable  confusion  and  unnecessary  delay  in  the 
adjudication  and  adjustment  of  pension  claims.  *  It  matters  not  in  what  form 
expressed  or  what  language  is  used,  if  the  application  for  pension  shows  on 
its  face  with  reasonable  certainty  the  nature  of  the  benefit  sought,  the  law 
under  which  it  is  claimed,  and  alleges  the  facts  necessary  to  entitle  the  claim- 
ant thereto  under  the  provisions  of  the  law,  it  is  sufficient,  but  if  it  lacks 
these  essential  particulars  it  could  not,  from  the  very  nature  of  the  case,  be  a 
sufficient  or  valid  declaration  upon  which  to  found  a  claim  for  pension  under 
any  law. 

The  paper  filed  by  this  appellant  contains  merely  the  statement  of  her  name, 
age,  and  address;  that  she  is  the  widow  of  the  officer;  his  rank  and  regiment; 
the  fact  and  date  of  his  death ;  that  he  was  a  pensioner  and  the  number  of  his 
certificate;  the  fact  and  date  of  her  marriage  to  him;  that  she  has  not  since 
remarried,  and  the  facts  showing  the  competency  of  herself  and  the  officer  to 
contract  a  valid  marriage.  It  is  headed  or  entitled  "Application  for  widow's 
pension,"  but  it  will  be  observed  that  It  contains  no  claim  or  request  for  a 
pension  of  any  kind  or  character  under  any  law,  nor  Is  there  a  single  allega- 
tion or  statement  that  the  appellant  is  entitled  to  a  pension  under  any  law.  Not 
only  is  no  law  or  statute  mentioned  or  referred  to  in  said  paper,  but  facts  are 
not  stated  which  would  entitle  the  appellant  to  a  widow's  pension  under  the 
provisions  of  any  law  of  the  United  States  now  in  force  or  that  ever  has  been 
in   force.     ♦     ♦     ♦ 

Thus,  if  all  the  allegations  made  in  this  paper  were  fully  established  by 
proof  they  would  not  meet  the  conditions  of  pensionable  title  required  by  the 
act  of  April  19,  1908,  nor  entitle  the  appellant  to  pension  thereunder,  nor  under 
the  provisions  of  any  other  existing  law.  CJonsequently  said  paper,  since  it 
fails  to  set  forth  the  conditions  constituting  a  valid  claim  for  pension  under 
the  provisions  of  any  existing  statute  of  the  United  States,  is  not  a  good  or 
valid  application  or  declaration  for  pension  under  any  law,  and  can  not  be 
accepted  or  filed  as  such.    ♦    ♦    ♦ 

The  action  refusing  to  accept  and  file  said  paper  as  a  declaration  for  widow's 
pension  under  the  act  of  April  19,  IOCS,  was  sound  ^nd  correct  in  law  and  fact, 
and  is  affirmed  accordingly.  uiyiizedbyGoOQlc 
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Had  the  proper  practice  been  observed  in  the  case  under  present 
consideration,  the  bureau  would  have  been  relieved  of  the  necessity 
of  taking  any  formal  action  in  the  nature  of  an  adjudication  of  the 
claim  on  its  merits.  The  application  should  have  been  dismissed  by 
the  bureau.  Such  should  be  the  practice  in  all  cases  where  the  decla- 
ration is  not  prima  facie  sufficient  That  disposition  of  sudi  cases 
would  be  without  prejudice  to  the  renewal  of  the  application  in  form 
to  put  in  issue  the  basic  facts  on  which  the  title  to  pension  depends — 
if  such  facts  really  exist 

The  judgment  of  the  bureau  is  reversed  and  the  case  is  remanded 
with  directions  to  dismiss  the  application 

Reversed. 

James  Kebrigan. 

Decided  July  15,  1912. 

Practice — ^Rule  xviii — Motion  To  Advance  on  Docket. 

A  motion  to  advance  a  case  on  the  docket  falling  to  comply  with  the  require- 
ments of  Rule  XYIII,  Biiles  of  Practice,  but  stating  merely  the  condu- 
sioner  of  an  attorney  that  the  appeal  involves  points  of  law  applicable  to 
.  many  other  cases,  without  showing  what  such  points  of  law  are,  will  not 
be  entertained. 

Thompson,  Assistant  Sectetary, 

On  July  9,  1912,  H.  D.  Phillips,  as  attorney  for  the  above-named 
pensioner,  filed  the  following  motion  for  the  purpose  of  having  the 
appeal,  filed  June  7,  1912,  fi-om  the  action  of  the  Commissioner  of 
Pensions  of  May  3,  1912,  rejecting  the  above-entitled  claim  for  a 
reissue  of  certificate  of  pension  under  the  act  of  June  27,  1890, 
advanced  on  the  docket  for  earlier  hearing: 

Comes  now  the  api)ellaut  in  the  above-entitled  claim  and  respectfully  moves 
that  said  appeal  be  advanced  on  the  docket  for  early  hearing;  and  for  cause 
shows  that  the  said  appeal  involves  points  of  law  applicable  to  many  other 
cases. 

Rule  XVIIIj  of  "  Eules  of  Practice  in  Pension  and  Bounty-Land 
Appeals,"  provides  for  the  advancement  of  claims  on  appeal  for 
earlier  hearing,  as  follows : 

All  cases  on  appeal  will  be  considered  and  decided  in  regular  ord^  accord- 
ing to  their  places  upon  the  docket,  unless,  for  cause  shown,  a  case  may  be 
advanced,  on  motion,  for  earlier  hearing  and  determination.  Every  such 
motion  shall  set  forth  succinctly  the  ground  upon  which  it  is  based  and  must 
be  supported  by  the  affidavits  of  at  least  two  disinterested  parties  cognizant  of 
the  facts  upon  which  the  motion  is  based.  No  such  motion  will  be  granted 
except  in  cases  involving  points  of  pension  law  of  general  application  affecting 
other  claims,  unless  it  appears  that  the  api)ellant  is  in  extreme  indigent  circum- 
stances, or  is  ill  without  rea*sonable  hope  of  recovery.  ^  t 
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It  is  apparent  that  the  motion  aboye  set  forth  fails  to  comply  with 
the  requirements  of  the  foregoing  rule  of  practice,  in  that  it  merely 
states  the  conclusion  of  the  attorney  filing  it,  and  fails  to  set  forth 
the  particular  "  points  of  law  "  involved  and  on  which  he  relies,  or 
to  show  their  applicability  to  other  claims.  There  is,  therefore, 
nothing  presented  to  the  department  by  said  motion  from  which  it 
would  be  enabled  to  reach  a  conclusion  as  to  whether  the  "  points  of 
law ''  alleged  to  be  involved  in  the  appeal  are  of  so  general  applica- 
tion as  would  justify  granting  the  motion  and  advancing  the  claim 
on  the  docket  for  earlier  hearing  on  appeal. 

Said  motion  is,  consequently,  denied^  but  without  prejudice  to 
the  renewal  of  the  same  in  proper  form  showing  what  are  the  points 
of  law  applicable  to  other  claims  alleged  to  be  involved  in  the 
appeal. 

John  S.  Osler. 

Decided  August  6,  1912. 

Pbacticb — Rule  II— Appeal — Recession. 

Where  the  Commissioner  of  Pensions,  after  an  appeal  has  been  filed  from  his 
action  in  a  claim,  instead  of  forwarding  said  appeal  to  the  department  for 
consideration  under  Rule  II,  Rules  of  Practice,  proceeds  to  take  further 
evidence  in  the  claim  and  thereafter  adheres  to  his  former  action,  such 
procedure  amounts  to  a  recession  under  said  rule  from  the  action  from 
which  the  appeal  was  filed  and  a  readjudication  of  the  claim  on  the  new 
evidence  subsequently  filed,  and  in  disposing  of  said  appeal  and  in  com- 
pleting the  record  the  department  will  reverse  the  action  against  which 
the  appeal  was  directed,  and  such  subsequent  action  by  the  commissioner 
will  be  considered  as  a  new  action  or  readjudication  from  which  an  ap- 
peal will  lie. 

Latlin,  Assistant  Secretary. 

This  is  an  appeal  from  the  action  of  the  Commissioner  of  Pensions 
denying  the  appellant  increase  of  pension,  he  being  a  pensioner  at 
the  rate  of  $30  per  month  for  disability  due  to  chronic  diarrhea  and 
I'esulting  piles,  and  chronic  rheumatism  and  resulting  disease  of 
heart.  Declaration  therefor  was  duly  filed  May  3,  1911,  the  claimant 
alleging  that  he  required  the  aid  and  attendance  of  another  person 
because  of  the  accepted  disabilities.  The  adverse  action  from  which 
he  appealed  was  taken  December  1,  1911. 

The  record  shows  that  the  appeal  was  filed  in  the  Pension  Bureau 
on  December  13,  1911.  Under  Rule  II  of  the  Rules  of  Practice,  it 
i>ecame  the  duty  of  the  commissioner  within  a  period  of  30  days 
from  December  13,  1911 — ^that  is,  no  later  than  January  12,  1912 — 
to  forward  the  record  to  the  department  for  regular  entry  upon  the 
appeal  docket  and  for  final  adjudication  upon  the  merits  of  the  claii 
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as  disclosed  by  the  record,  unless,  in  his  opinion,  the  action  from 
which  appeal  was  noted  had  been  improperly  taken  and  for  such 
reason  should  not  be  adhered  to.  In  the  latter  event  it  would  be- 
come his  duty  to  recede  from  said  action,  either  allowing  the  claim 
or  reopening  it  for  further  investigation.  Either  act  confesses  error, 
and  would  present  merely  a  moot  question  for  the  consideration  of 
the  department  were  the  record  to  be  forwarded.  In  that  aspect 
Eule  II  contemplates  the  action  of  recession  as  a  satisfaction  of  the 
appeal.  But  in  the  instant  case  the  commissioner  did  not  follow  the 
proper  procedure  under  Rule  II;  on  the  contrary,  on  December  16, 
1911,  he  sent  the  case  to  the  field  for  a  special  examination,  which 
was  accordingly  held.  On  January  16,  1912,  four  days  after  the  ex- 
piration of  the  30  days  allowed  by  the  rule,  he  forwarded  the  record 
to  the  department  with  a  report  adhering  to  the  action  of  Decem- 
ber 1,  1911.  This  report,  made  in  the  light  of  new  evidence  intro- 
duced in  the  case  subsequent  not  only  to  the  action  from  which  the 
appeal  is  noted  but  to  the  date  of  filing  the  appeal  itself,  constitutes 
virtually  a  new  action  of  rejection. 

The  form  in  which  recession  is  made  is  immaterial;  it  is  to  the 
substance  of  things  that  the  judgment  of  the  appellate  tribunal  must 
reach.  The  action  of  the  commissioner  in  sending  the  case  to  the 
field  after  the  noting  of  the  appeal  was  a  confession  of  error  as  to 
the  action  from  which  the  appeal  was  taken;  an  admission  that  on 
the  record  then  existing,  known  to  him  and  the  claimant,  the  bureau's 
action  was  vulnerable  to  the  attack  made  by  the  appeal. 

The  proper  procedure  would  have  been  to  notify  the  appellant  that 
the  action  would  be  vacated  and  the  case  reopened  for  special  exam- 
ination, thus  leaving  nothing  upon  which  the  appeal,  in  that  state 
of  the  case,  could  operate. 

As  it  is,  the  department  is  presented  with  an  anomaly.  Here  is  an 
action  from  which  an  appeal  is  noted  calling  upon  the  department 
to  sustain  or  reverse  it,  the  record  at  date  of  action  containing  the 
issues  in  dispute  and  all  the  evidence  upon  which  that  action  was 
predicated.  The  appellant  maintains  that  the  judgment  below  was 
erroneous  because  the  finding  of  fact  on  which  it  is  based  is  unwar- 
ranted, being  against  the  evidence ;  that  is,  the  evidence  then  in  the 
case,  not  some  other  evidence  that  might  possibly  exist.  Rule  II 
aflforded  the  commissioner  opportunity  to  consider  the  points  raised 
by  the  appeal;  and  it  is  evident  that  in  this  case  he  thought  the 
assignment  of  error  well  laid ;  else  the  record  would  have  been  for- 
warded in  due  course,  with  his  report  adhering  to  his  action. 

The  jurisdiction  of  the  Secretary  in  practice  is  purely  appellate. 
The  tribunal  of  original  jurisdiction  is  the  Pension  Bureau,  and  the 
department,  when  its  jurisdiction  is  regularly  invoked,  merely  takes 
the  record  as  of  the  time  when  the  appeal  is  noted  and  passes  upon 
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the  correctness  of  the  judgment  below  on  that  record.  It  may  not 
pass  upon  the  action  of  January  16, 1912,  taken  after  new  knowledge 
has  been  acquired  subsequent  to  the  filing. of  the  appeal,  for  there 
is  no  appeal  from  that  action.  Nor  can  the  department  consider  the 
new  evidence  introduced  since  the  filing  of  the  appeal  as  bearing 
upon  correctness  of  the  action  of  December  1, 1911,  for  the  appellant 
has  had  no  day  in  court  as  to  this  new  record. 

The  commissioner  having  practically  receded  from  the  action  from 
which  the  appeal  was  taken — ^by  reopening  the  case — the  department, 
in  completing  the  record  and  disposing  of  the  appeal,  is  left  to  but 
one  course,  and  that  is  to  reverse  the  action  of  December  1, 1911.  The 
effect  of  this  decision  is  precisely  as  if,  taken  nunc  pro  tunc,  the 
bureau's  action  had  been  reversed  on  appeal  and  the  case  remanded 
for  the  proceedings  actually  taken  in  this  case  and  culminating  in 
another  and  final  action,  from  which  an  appeal  will  lie — ^the  action 
of  January  16, 1912. 

The  practice  in  this  case  was  irregular  and  not  consonant  with  the 
purpose  of  Rule  II.  It  should  be  discontinued.  If,  after  appeal  is 
taken  in  any  case,  the  bureau  entertains  any  doubt  concerning  the 
action  appealed  from,  the  proper  course  is  to  recede  for  the  purpose 
of  reopening  and  reconsidering  the  case. 

Inasmuch  as  the  appellant  and  the  commissioner  are  in  harmony 
upon  one,  and  a  vital,  point — viz,  that  the  action  of  December  1, 1911, 
was  not  justified  by  the  evidence  then  in  the  case — that  action  can  not 
be  sustained  in  this  appeal.  The  order  will,  therefore,  be  to  reverse 
said  action  of  December  1,  1911,  and  the  case  will  be  remanded  for 
the  purpose  of  reopening;  and  then,  on  a  new  face  brief,  formally 
to  note  the  action  of  January  16,  1912,  treating  the  same  as  a  new 
rejection  of  the  claim.  This  will  save  the  rights  of  the  appellant 
and  constitute  an  appealable  action,  and  enable  him,  if  he  desires,  to 
note  an  appeal  from  the  latter  action,  thus  bringing  up  the  whole 
record,  new  and  old,  for  review  by  the  department.  And  it  is  so 
ordered. 

Reversed. 
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[The  figures  refer  to  pBges  in  this  voIuiiie.J 


ABSENCE  OF  PBIOB  SPOUSE. 

See  Ma&biagb,  395. 

ABSENCE  WITH  HUNTING  PABTY. 

See  Line  of  Duty,.  119. 

ACCBT7ED  PENSION. 

See  Pending  Claim,  435;  Redcbubsehent,  412,  530,  532. 

Assets — ^Beimbursement. 

Soldier  in  his  last  will  and  testament  left  to  his  wife,  in  the  event  she  survived  him, 
all  his  property,  real,  personal,  and  mixed,  absolutely,  providing  also  that  in  case 
said  property  therein  devised  and  bequeathed  to  his  said  wife  was  not  disposed  of 
or  consumed  by  her  during  her  lifetime  the  same  should  pass  to  his  two  daughters. 
Said  wife  was  pensioned  and  at  her  death  $32.20  had  accrued  to  her  as  pension,  out 
of  which  reimbursement  is  sought  to  pay  the  expenses  of  her  last  sickness  and  burial, 
which  claim  for  reimbursement  was  disallowed  on  the  ground  that  pensioner  left 
assets  consisting  of  said  real  estate,  devised  to  her  as  a  aforesaid  by  the  soldier. 

It  is  held  that  under  the  terms  of  said  will  at  the  death  of  said  widow  of  the  soldier 
said  real  estate  not  disposed  of  by  her  passed  to  said  daughters  immediately,  and 
that  they  took  the  same  under  their  father's  will,  and  the  same  was  not  assets  liable 
for  the  expenses  of  the  deceased  pensioner's  last  sickness  and  burial,  and  therefore 
the  person  who  paid  the  expenses  of  such  last  sickness  and  burial  is  entitled  to  reim- 
bursement therefor  out  of  the  accrued  pension  under  the  provision  of  the  act  of 
March  2,  1895.    (28  Stat.  L.,  964.) 

Eliza  A.  PeUicrew  (deceased) 497 

Assignment  of  pension. 

There  being  no  widow  or  child  under  the  age  of  16  years  living  at  the  time  of  the  death 

of  this  pensioner,  the  accrued  pension  can  not  be  paid  to  an  alleged  daughter  of  the 

soldier.    (Act  of  March  2,  1895.) 

A  claim  by  reason  of  any  alleged  transfer  or  assignment  of  any  interest  in  a  pension 

claim,  whether  verbal  or  written,  is  absolutely  void.    (Act  of  February  28,  1883.) 

Alleged  daughter  of  Aaron  Wang 270 

Child  over  age  of  16  years. 

The  appellant  being  a  supposed  daughter  of  the  soldier,  she  being  more  than  16  years 

of  age,  has  no  right,  as  such  daughter,  to  appeal  in  an  action  taken  prior  to  her 

father's  death  in  an  increase  claim.    (Minors  of  William  B.  Weyant,  9  P.  D.,  276.) 

Daniel  Z .  Ward 1 74 

Payment  to  minor. 
Under  the  act  of  March  2,  1895,  a  soldier's  child  who  was  under  16  years  of  age  at  the 
date  of  his  death  may  be  paid  the  accrued  pension  due  him  at  the  time  of  his  death, 
though  a  widow  survived  him  who  has  since  died  without  payment  having  been 
made  to  her  of  any  part  of  such  accrued  pension,  regardless  of  its  age  at  the  date  of 
the  widow's  death. 

David  McDaniel  {deceased) 449 
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BeimbuTBexnent.  Last  aickneas  and  burial. 
Under  the  act  of  March  2,  1895,  which  authorizes  reimbursement  for  the  expenses  of 
the  last  sickness  and  burial  of  a  dependent  mother  from  the  accrued  pension  of  the 
decedent  in  case  she  did  not  leave  sufficient  assets  to  meet  such  expenses,  the  sur- 
viving husband  of  such  deceased  pensioner  is  not  entitled  to  reimbursement  for 
such  expenses  paid  by  him,  or  for  which  he  may  be  l^ally  liable.  (Digest  of  Deci- 
sions of  Second  Comptroller  of  the  Treasury,  vol.  3,  p.  275,  par.  1066,  and  p.  280, 
par.  1086;  Decisions  of  Comptroller  of  the  Treasury,  vol.  7,  p.  842.) 

Edith  A.  ClemerU  (mother) .^ 211 

ACT  OF  JANTTABY  11,  1812. 

See  Service  (Indian  Wah),  158. 

ACT  OF  APBIL  24,  1816. 
See  Service  (Indian  War),  158. 

ACT  OF  JUNE  23,  1866. 

See  Bounty  Land  Warrant,  155. 

ACT  OF  JULY  26,  1866. 

See  Arrears,  227. 

ACT  OF  MABCH  9,  1878. 

See  Service  (Indian  Wars),  158. 

ACT  OF  ATJOXJST  7,  1882. 

See  Adulterous  CoHAsriATiON  and  Marriage,  32  and  134. 

ACT  OF  FEBBXJABY  28,  1883. 

See  Accrued  Pension,  270. 

ACT  OF  JULY  5,  1884. 

See  Honorable  Discharge,  122. 

ACT  OF  MABCH  19,  1886. 

See  Arrears/  227. 

ACT  OF  JUNE  27,  1890. 

See  Minors',  70;  Service,  83,  104,  205. 

ACT  OF  ICABCH  2,  1895. 

See  Accrued  Pension,  174,  211,  270,  449;  Pending  Claim,  435. 

ACT  OF  MABCH  13,  1896. 

See  Evidence  (Presumption  of  Death),  90,  367. 

ACT  OF  MABCH  3,  1899. 

See  Division  op  Pension,  114,  291;  Notice,  98. 

ACT  OF  MABCH  3,  1901. 


See  Renewal,  517;  Service,  392. 
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ACT  OF  JULY  1,  1902. 

See  Honorable  Discharge,  122,  339,  362,  440. 

ACrr  OF  FEBBXJA&Y  28,  1903. 

See  Renewal  (Widows'  Pension),  517. 

ACrr  OF  JUNE  28,  1906. 

See  Servicb,  192,  461. 

ACrr  OF  FEBBUABY  6,  1907. 

See  Evidence,  18, 19;  Service,  62,  86,  197,  501. 

ACrr  OF  APBIL  19,  1908. 

See  Service,  10, 192;  Widows,  11,  22. 
Coiuitraction. 
The  act  of  April  19,  1908,  like  all  similar  acts,  is  part  of  the  pension  code  and  is  to  be 
construed  with  all  other  existing  pension  laws  in  pari  materia,  and  therefore  the 
provisions  of  the  act  of  August  7, 1882,  apply  to  pensioners  or  applicants  for  pensions 
under  said  act. 

Martha  D,  McCabe  (as  tuidow) 32 

ACT  OF  MAY  27,  1908. 

See  Reimbursement,  165. 
.    ACT  OF  MAY  30,  1908. 
See  Service  (Indian  Wars),  73. 
ADULTEBOUS  COHABITATION. 

Act  of  April  19,  1908— Forfeiture. 

This  claimant  having  been  guilty  of  open  and  notorious  adulterous  cohabitation  since 
the  death  of  her  soldier  husband  and  since  the  passage  of  the  act  of  August  7,  1882, 
and  having  been  dropped  from  the  rolls  under  the  general  law  for  that  reason, 
thereby  forfeited  all  her  right  and  title  to  pension  under  any  law,  and  has  no  title 
to  pension  under  the  pro\'ision8  of  the  act  of  April  19,  1908. 

Martha  D.  McCahe  (as  widow) 32 

AGE. 

■  See  Evidence,  18,  19;  Declaration,  535. 

AGE  OF  CONSENT. 

See  Marriage  (New  York),  96. 

AGBEEMENT. 

See  Contract. 

APPEALS. 

i 

See  Accrued  Pension,  174;  Attorneys,  511;  Certiorari,  488;  Practice,  415,  539. 
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Section  4720,  B.  8.— Fraud— Suspension. 

When  payment  of  pension  granted  under  a  special  act  is  suspended  under  section 
4720  of  the  Revised  Statutes  of  the  United  States  by  reason  of  fraud  committed  in 
procuring  the  passage  of  the  act,  the  Secretary  of  the  Interior  has  no  appellate 
jurisdiction  to  revoke  the  suspension  until  Congress  has  passed  upon  that  question,  ~ 
as  such  power,  by  its  own  enactment,  is  reserved  to  itself. 

Jerry  Oordon 233 

ARKANSAS  LAWS. 

See  Marriage,  438. 

ABBBABS. 
Widow. 

The  claimant,  having  been  allowed  pension  from  the  date  of  her  husband's  death, 
with  increase  on  account  of  children  from  July  25,  1866,  and  increase  to  $12  per 
month  from  March  19, 1886,  is  not  entitled  to  any  axrears. 

Hannah  C.  Kelly  {widow) 227 

ASSETS. 

See  Reimbursement,  412. 

ASSIOlOaCMT  OF  BBBOB.  , 

See  Division  or  pension,  209,  289. 

ASSIOMHEMT  OF  PBNSION. 

See  Accrued  Pension,  270. 

ATTOBNBYS. 

Forfeiture  by  disbarment  and  neglect. 

Forfeiture  by  an  attorney  of  his  rights  in  a  pension  claim  under  rule  18  or  rule  19, 
Rules  of  Practice  in  the  Bureau  of  Pensions,  is  occasioned  by  his  default  in  render- 
ing material  service  within  his  allotted  time  under  said  rules,  from  his  incapacity 
to  render  such  service  by  reason  of  being  disbarred,  or  from  his  neglect  when  entitled 
to  practice. 

If  foHeiture  is  occasioned  by  disbarment  of  the  attorney,  he  has  no  rights  in  the  claim 
upon  his  restoration  to  practice  other  than  he  would  have  had  forfeiture  been  occa- 
sioned by  neglect. 

The  allotted  time  provided  by  rule  19  for  compliance  with  its  provisions  by  a  dis- 
barred attorney  begins  with  the  date  of  the  rejection  of  the  claim. 

William  Fletcher  dc  Co.y  attorneys 483 

Neglect — Order  364 — Idmitation. 
Appellants  failed  to  call  up  the  case  at  intervals  of  three  years  or  less  from  January  15, 
1898,  date  of  Order  354  of  the  Commissioner  of  Pensions,  or  to  formally  request 
consideration  of  their  title  to  fee  within  three  years  from  date  of  allowance  of  the 
claim  or  within  three  years  from  date  of  said  order,  and  therefore  the  action  refusing 
to  certify  a  fee  to  them  was  proper. 

John  Mosher ^9 

Becognition — Priority. 
When,  on  June  1,  1910,  appellant  entered  an  appeal  in  claimant's  behalf,  Messrs. 
Bommhardt  <k  Co.  were  the  recognized  attorneys  in  the  claim,  which  service,  unda* 
the  practice,  inured  to  the  benefit  of  said  Bommhardt  <&  Co.,  as  did  all  other  matmal 
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service  appellant  may  have  rendered,  and  his  power  of  attorney  never  became 
operative;  and  as  he  was  not  entitled  to  recognition  when  the  decision  of  the  depart- 
ment was  rendered,  June  24,  1910,  affirming  the  bureau's  action  rejecting  the 
claim,  he  is  not  entitled  to  recognition  in  proceeding  looking  to  the  reopening  of 
the  claim. 

Charles  A.  Foster 431 

B^cognition — ^Rule  6— Appeals.   • 

An  attorney  of  record  in  a  claim  for  pension,  who  enters  an  appeal  within  one  year 
from  notice  of  the  action  of  which  complaint  is  made,  and  whose  attorneyship  has 
not  been  revoked  by  the  claimant,  is  entitled  to  recognition  for  the  purpose  of 
entering  such  appeal  within  the  meaning  of  rule  6  of  the  rules  of  practice  in  the 
department,  although  said  attorney  was  in  default  under  rule  19  of  the  rules  of 
practice  in  the  bureau  when  he  entered  said  appeal. 

Henry  A.  Welch  (attorney) 511 

Becognitlon— Bole  19— Default. 

The  further  recognition  by  the  bureau  of  an  attorney  of  record  after  his  default  under 
rule  19  of  the  rules  of  practice  in  the  bureau,  upon  his  rendering  such  service  as  is 
specified  by  said  rule  19,  is  a  right  conferred  upon  him  by  the  rules  of  practice  in 
the  bureau,  in  a  claim  where  his  attorneyship  has  not  been  revoked  by  the  claim- 
ant, and  not  a  right  that  is  accorded  him  by  the  courtesy  of  the  bureau. 

Henry  A.  Welch  (attorney) 614 

BOTTNTY  LAND. 

Duplicate  warrant.    Act  June  23,  1866. 

The  botmty-land  warrant  in  question  (No.  39109)  was  issued  to  Eliza  W.  Woodman, 
widow  of  a  soldier  of  the  War  of  1812,  under  act  of  March  3,  1855,  and  was  located 
by  Moses  Ratledge,  assignee,  September  3,  1857,  upon  the  SW.  i  of  sec.  2,  T.  108 
N.,  R.  18  W.,  at  the  Faribault  land  office  in  Minnesota,  and  certificate  of  location 
No.  6458  issued  therefor.  Some  time  in  that  month  said  warrant  was  stolen  from 
said  local  land  office  and  has  never  been  recovered  or  located,  and  patent  to  said 
land  had  not  issued  on  said  location.  October  19,  1876,  Fred  D.  Blinn,  having 
conveyed  the  land  to  one  Emerson  by  warranty  deed,  claiming  through  Rat- 
ledge,  finding  that  title  to  said  tract  had  not  been  issued  by  the  United  States, 
substituted  cash  ($200)  for  said  warrant  per  cash  certificate  No.  7418,  and  patent 
issued  on  said  certificate  in  the  name  of  the  original  locator  of  said  warrant.  The 
heirs  of  said  Blinn,  deceased,  filed  an  application  for  the  issue  to  them  of  a  duplicate 
of  said  warrant  under  the  act  of  June  23,.  1866,  claiming  to  have  title  to  said  stolen 
warrant  by  reason  of  the  purchase  of  said  tract  under  said  location  and  subsequent 
substitution  of  cash  for  said  warrant. 
Held: 

That  by  the  location  of  said  warrant  in  due  form  by  the  assignee  of  said  warrantee 
such  warrant  was  fully  satisfied,  and  no  one  had  a  right  to  a  duplicate  of  the  same, 
as  the  owner  and  locator  of  said  warrant  lost  no  rights  by  reason  of  the  larceny  of  the 
same  from  the  local  land  office,  the  United  States  being  responsible  for  the  loss  of 
said  warrant. 

That  as  under  departmental  decision  in  Marvin  Hughitt  (33  L.  D.,  544)  claimants 
were  entitled  to  and  had  secured  the  refimdment  of  the  purchase  money  ($200)  paid 
to  secure  a  patent  to  said  land,  the  claim  was  fully  satisfied.  See  also  cases  of 
Almiia  Bliss  (1081  P.  L.  B.,  160);  M.,  K.  &  T.  Ry.  Co.  v.  Lasselle  (14  L.  D.,  275); 
and  Andrew  J.  Ruston  (14  L.  D.,  200). 

Eliza  W.  Woodman  (widow) 156 
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Evidence — Section  2426.    CayuBe  Indian  War. 

There  is  no  proof,  nor  is  proof  even  attempted,  that  claimant's  husband  ^as  ever  paid 
for  his  alleged  services  in  the  Cayuse  Indian  war  by  the  United  States. 

Held:  No  title. 

As  a  condition  precedent  to  title  to  a  bounty-land  warrant  under  the  third  subdivision 
of  section  2426,  Revised  Statutes,  it  is  necessary  to  prove  that  the  services  for  which 
such  warrant  is  claimed  were  paid  for  by  the  United  States. .  ^ 

A  widow  can  not  prove  the  service  of  her  husband  in  a  bounty-land  claim  under 
section  2435,  Revised  Statutes,  imless  her  husband  had  been  a  pensioner. 

Sarah  J.  HUl  {as  widow) 264 

BTJBIAL  BY  STATE. 

See  Redcbursbment,  530. 

CAUFOBNIA  HOTTMTAZNEEBS. 

See  Service,  14. 

OAPAOltfY. 

See  Marriage,  8. 

OAPT.  DOWD'S  PACIFIC  B.  B.  COMPANY. 

See  Service,  446. 

CAPTAIN  KEMP'S  COMPANY. 

See  Service,  10. 

CAPTAIN  SMITH'S  COMPANY,  UTAH  VOLUNTEBB  CAVAIAY. 
War  of  the  Bebellion— Act  of  June  27,  1890. 
Service  rendered  in  Captain  Smithes  company  of  Utah  Volunteer  Cavalry  from  April  30 
to  August  14, 1862,  was  service  in  and  during  the  late  War  of  the  Rebellion  within 
the  meaning  of  the  act  of  June  27,  1890,  notwithstanding  that  all  of  said  service 
was  rendered  within  the  Territory  of  Utah. 

Lizzie  R.  Sharp  (widow) 189 

CEBTIOBABI. 
Appeal— Bole  Z. 

The  claim  was  rejected  March  8,  1905.  Appeal  was  filed  September  12,  1911,  and 
the  C'Ommissioner  of  Pensions  refused  to  forward  the  same  and  the  papers  in  the 
claim  to  the  department,  as  said  appeal  was  not  filed  within  a  year  from  the  date 
of  rejection,  as  required  by  Rule  III,  Rules  of  Practice.  Claimant  therefore  pro- 
ceeded under  Rule  X,  Rules  of  Practice,  and  presented  a  prima  facia  showing  that 
notice  of  said  rejection  was  not  received  by  him  until  June  8, 1911,  and  the  applica- 
tion for  a  certiorari  was  granted  and  the  record  was  certified  to  the  department.  It 
appearing,  however,  from  an  inspection  of  the  record  that  notice  of  said  rejection 
was  duly  given  claimant  and  hia  attorney  March  8,  1906,  over  one  year  prior  to  filing 
the  appeaJ,  the  action  refusing  to  send  up  the  appeal  and  record  was  proper,  and 
\9  affirmed . 

George  F.  Wright 488 

CHANGE  OF  CLAIM. 

See  Declaration,  3?9. 
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OEANOE  OF  NAICB  OF  BISABHiITY. 
Practice— Tuberculosis  and  Disease  of  Iiungs. 

Claimant  is  pensioned  at  third  grade  ($24  per  month)  for  disease  of  lungs.  It  appearing 
from  the  evidence,  the  opinions  of  examining  surgeons  and  the  medical  officers  of 
the  Bureau  of  Pensions,  that  the  particular  disease  of  lungs  for  which  pension  is 
granted  in  this  case  is  tuberculosis,  and  that  the  ulcers  on  claimant's  hip  and  thigh 
are  results  of  the  same,  the  approval  should  be  changed  to  show  that  the  pensioned 
disease  of  lungs  is  tuberculosis,  and  the  claim  for  increase  readjudicated  in  accord- 
ance with  the  opinion  of  the  medical^  referee. 

Citing  The  case  of  Cornelius  G.  Town  (1068  P.  L.  B.,  79),  decided  March  31, 1908. 

John  Curry 1 

CHILD  OVEB  SIXTEEN  YEABS  OF  AGE. 

See  Accrued  Pension,  1747 

CHBONIC  DIARBHEA. 

See  Pathological  Sequence,  470. 

CIVILIAN  EMPLOYEE. 

See  Seevice,  7,  205. 

COHABITATION  AFTEB  BEHOVAL  OF  IMFEDIMENT. 

See  Marriage,  218. 

COLOBADO  LAWS. 

See  Marriage,  294. 

COLLUSION. 

See  Decree,  310. 

COLOBED  PEBSONS. 

See  Mariuaoe  (Ky.),  253. 

COMMON  LAW. 

See  Marriage,  64,  116,  257,  294,  323. 

CONSTBITCTION. 

See  Act  op  April  19, 1908;  Reimbursement  (Act  May  27,  1908),  166u 

CONTBACT  FOB  SEPABATION. 

See  Division  op  Pensions,  282,  361. 

CONTBIBX7TIONS. 

See  Dependent  Parents,  245. 

COSTS. 

See  Decree  (Iinterlocutory),  25. 

DATE  OF  FELINO. 

See  Declaration,  466. 
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DEATH. 

See  Evidence,  90;  Marbtage,  489. 

DEATH  CAUSE. 

See  Pathological  Sequence,  453,  470. 

DECLABATIONS. 
By  wife  of  pensioner. 

A  wife  of  a  pensioner  has  no  right  to  file  and  prosecute  in  her  own  name  a  claim  for 
increase  of  her  husband's  pension,  imless  pensioner  is,  by  reason  of  mental  incapac- 
ity, unable  to  execute  a  declaration  himself  and  she  is  his  duly  appointed  guardian, 
notwithstanding  sho  is  drawing  one-half  of  her  husband's  pension  under  the. act  of 
March  3,  1899. 

Mary  K.  BrueUe  (ipife) 464 

Change  of  claim — Beiasue. 
Where  a  claimant  specifically  states  in  his  application  for  a  pension  the  law  under 
which  he  applies,  and  a  certificate  is  issued  under  some  other  law  not  referred  to  in 
said  application  imder  which  he  may  be  entitled  to  a  pension,  should  the  claimant, 
with  the  knowledge  of  the  law  and  circumstances  of  his  claim,  and  not  being  misled, 
afterwards  request  that  his  certificate  be  issued  under  the  law  mentioned  in  his 
application,  and  he  is  entitled  to  such  pension  under  said  law,  such  issue  should  be 
made  and  the  certificate  of  the  former  issue  recalled  and  canceled. 

Jacob  Yondorf,  alias  Jacob  Heller 349 

Date  of  filing  under  act  of  February,  1907— Bate. 
If  at  the  date  of  the  execution  of  a  declaration  for  pension  under  the  act  of  February  6, 
1907,  the  applicant  had  reached  an  age  entitling  him  to  a  pension  under  said  act, 
upon  the  adjudication  and  allowance  of  such  claim  he  is  entitled  to  the  rate  of 
pension  provided  by  said  act  for  the  age  shown  at  the  date  of  filing  his  declaration, 
though  he  had  not  reached  such  age  at  the  time  he  executed  his  declaration. 

Benjamin  F.  Havens 466 

DupUcat  e — Practice . 
Claimant's  declaration  filed  May  17,  1910,  for  original  pension  imder  the  general  law, 
stating  that  such  application  was  made  under  the  decision  in  the  case  of  Floyd 
Thurman  (11  P.  D.,  253),  is  not  a  duplicate  of  the  claim  for  arrears  of  pension  filed 
July  21, 1902,  which  wad  considered  by  the  Bureau  of  Pensions  as  a  claim  for  restora- 
tion of  pension  under  the  general  law  and  rejected  November  8,  1904. 

Joseph  T.  RoberU 359 

Sufficiency  of  allegation. 
A  declaration  for  widow's  pension  should  refer  with  reasonable  definiteness  and 
certainty  to  the  law  under  which  such  pension  is  claimed,  and  must  allege  such 
facts  as  would,  if  established  by  proof,  entitle  the  claimant  to  pension  tmder  the 
provisions  of  the  law  therein  invoked. 

Louise  A.  Bobbins  {widow) 37 

Void  declaration — Dependent  sister — Age. 
The  Commissioner  of  Pensions  has  no  jurisdiction  to  adjudicate  a  claim  on  its  merits 
under  a  declaration  that  fails  to  state  &icts  which,  if  proved,  would  give  title  to  pension 
under  some  law. 
A  declaration  claiming  pension  which  does  not  show  on  its  face,  with  reasonable 
certainty,  facts  necessary  to  entitle  the  claimant  under  the  provisionB  of  the  law  to 
any  relief  is  void  and  should  not  be  entertained  but  dismissed  by  the  bureau. 

Elizabeth  M.  Allen  {sister) 535 
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DEOBEE. 

See  Marriage,  40. 
Ai^-niiiiing  divorce — Collusion. 
Claimant,  being  the  divorced  wife  of  the  soldier  in  question,  prociued  an  annulment 
of  the  divorce  decree  in  Illinois  through  collusion  with  the  soldier's  sister,  the 
beneficiary  under  his  will.  Special  examination  developed  that  material  facts 
were  kept  from  the  court  in  the  suit  for  annulling  the  divorce  decree,  and  the  depart- 
ment declines  to  accept  said  decree  as  valid  or  binding  upon  it. 

Matilda  J,  Glass  (as  widow) 310 

Divorce — ^When  interlocutory— ^JoBts. 
In  the  absence  of  a  statute  otherwise  providing,  the  provision  in  a  decree  of  divorce 
that  '^the  costs  herein  shall  be  fully  paid  before  this  decree  shall  take  effect,''  does 
not  change  what  would  otherwise  be  a  final  decree  to  an  interlocutory  one,  and  so 
feur  as  it  assumes  to  postpone  the  date  of  the  decree,  or  the  time  from  which  the  decree 
of  divorce  shall  take  effect,  is  void  for  want  of  authority. 
Unless  the  statute  or  rule  of  the  court  otherwise  provide,  a  decree  dates  from  the  time 
it  is  rendered.    Isabell  W.  Siler  (10  P.  D.,  1). 

Boydy.  Boyd i 26 

Vacating  under  Nebraska  code. 
The  soldier  having  procured  in  Nebraska,  in  1884,  a  divorce  from  the  claimant,  on 
publication  notice,  only,  she  being  then  a  nonresident  of  that  State,  and  unaware 
of  such  divorce  until  his  death  in  1900  in  that  State,  where  she  also  was  then  living, 
she  procured  in  July,  1908,  while  her  claim  for  pension  was  pending,  from  the  court 
which  had  rendered  said  divorce  decree,  a  vacation  thereof  for  fraud  in  its  procure- 
ment. 
Held: 
The  proceeding  to  vacate  said  divorce  decree  is  barred  by  the  limitation  laws  of  that 
State;  section  609  of  the  Civil  Code  limiting  such  proceedings  in  law  to  two  years 
after  the  judgment  or  decree  complained  of,  and  section  12  of  said  code  limiting 
such  proceedings  in  equity  to  four  years  after  the  discovery  of  the  fraud  alleged  as 
invalidating  such  judgment  or  decree. 
The  judgment  of  a  court  not  having  jurisdiction  over  the  particular  subject  matter  is 
void;  and  no  presumption  of  jurisdiction  attaches  to  the  judgment  or  decree  of  a 
court,  even  of  general  powers,  rendered  by  it  in  the  exercise  of  special  statutory 
jurisdiction,  but  all  the  facts  upon  which  such  jurisdiction  depends  must  appear 
affirmatively  on  the  face  of  the  record. 
The  vacating  decree  herein  was  beyond  the  court's  lawful  jurisdiction  and  was  null 
and  void,  the  necessary  jurisdictional  facts  not  appearing  in  the  record;  and  the 
divorce  decree  is  incontestable.    The  claimant  is  not,  therefore,  the  soldier's  widow. 
Frances  E.  Snyder  {widow) 108 

DECBEE  NISI. 

See  Divorce,  53. 
DECBEE  OF  NTTUJTY. 

See  Marriage  (Voidable),  214. 

Washington— Estoppel. 

This  claimant,  after  the  soldier's  death,  married  Chadwick,  June  22,  1865,  in  the 

State  of  New  York,  and  lived  with  him  as  his  wife  until  1892  or  later,  when  they 

separated.    He  procured  in  1899,  at  his  domicile  in  the  State  of  Minnesota,  a  decree 

of  divorce  on  publication  notice.    She  in  1907,  at  her  domicile  in  the  State  of  Wash- 
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ington,  procured)  ou  personal  service,  a  decree  declaring  such  mamage  null  and 
void  because  of  a  former  wife  of  said  Chadwick  then  Uving  and  undivorced.  Each 
proceeding  was  regular  and  conformable  to  law,  with  adequate  jurisdiction  to  sup- 
port the  decree  rendered.  In  the  divorce  action  no  issue  as  to  validity  of  the  mar- 
riage  was  in  fact  raised  or  passed  upon.  In  the  nullity  action  no  notice  of  the 
divorce  action  was  given  the  court.  The  claimant,  as  guardian  of  the  soldier's 
minor  children,  claimed  and  received  pension  accordingly  up  to  the  sixteenth 
year  of  the  youngest  child. 
Held: 

Claimant  is  not  estopped  from  denying  herein  the  validity  of  her  marriage  to  Chad- 
wick, but  is  estopped  from  receiving  pension  as  widow  for  the  period  during  which 
she  received  pension  as  guardian. 

A  divorce  decree  is  only  presumptive  evidence  as  to  the  validity  of  the  marriage  dis- 
solved when  no  issue  as  to  its  validity  was  raised  or  passed  upon  in  such  action, 
and  does  not  estop  the  party  against  whom  it  was  rendered,  on  constructive  notice 
and  default,  from  prosecuting  an  action  for  nullity  of  such  marriage. 

The  claimant's  marriage  to  said  Chadwick  is  shown  both  by  said  nullity  decree  and 
by  the  testimony  of  himself  and  his  former  wife  to  have  been  null  and  void  because 
of  the  latter  being  alive  and  undivorced. 

Distinguishing  caaes  of  Jennette  Thompson  (14  P.  D.,  469)  and  Mary  £.  Ward  (17 
P.  D.,  35). 

Elizabeth  P.  Maxwell  {widow) 126 

DECBEE  OF  PBOBATE  COTTBT. 

See  Marriage,  294. 
DECBEE  FOB  STTPPOBT.  ^ 

See  Division  op  Pensions,  223. 
DEFAULT. 
See  Attornets,  511,  614. 
DEPENDENT  PABENTS. 
Contxibutioiui  of  the  soldier. 
The  fact  that  the  soldier  for  a  period  of  two  years  preceding  his  death,  durijig  which 
time  he  was  an  invalid  by  reason  of  disease  contracted  in  the  service,  made  no  con- 
tributions toward  the  claimant's  support  is  not  a  good  groimd  for  rejection  of  claim. 
(Citing  Mary  A.  Francks,  7  P.  D.,  43,  and  Stephen  F.  Williams,  ib.,  507.) 

Jeremie  Bourdeau  (father) , 245 

DEPENDENT  SISTEB. 

See  Declaration,  535. 

DESEBTION. 

See  Division  of  Pension,  114,  223,  361,  404,  433;  Honorable  Discharge,  192,  249, 

339;  Service,  192,  249. 

DISABILITY. 

See  Change  of  Name  of  Disabilitt,  1;  Origin,  475. 
Continuance — Eczema — ^NeuritiB — ^Herpes. 
The  disease  of  legs  existing  at  discharge,  designated  by  the  soldier  as  "pain  in  both 
legs  '*  and  by  the  Army  surgeon  as  "eczema  of  both  legs  below  knees,''  and  regarded 
by  his  physicians  as  neuritb  with  herpes  and  later  as  eczema,  are  all  one  and  the 


same  affection. 
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When,  generally  speakingi  the  origin  of  a  disability  in  service  is  established  and  the 
same  disabUity  is  shown  12  years  later  by  a  medical  examination  by  a  board  of 
examining  surgeons,  it  should  not  require  a  great  deal  of  evidence  to  establish  con- 
tinuance of  the  same  during  the  intervening  period. 

Christ  Mueller 380 

DISBABHENT. 

See  Attorneys,  483. 

DISHONOBABIiE  DISCHABGE. 
Pardon. 

The  claimant's  husband  having  been  dismissed  from  service  by  sentence*  of  a  court- 
martial  in  1864  and  never  reappointed,  his  widow  is  not  entitled  to  pension  imder 
the  provisions  of  said  act.    The  removal  by  the  President  of  a  supposed  disquali- 
fication for  reappointment  did  not  in  any  way  affect  the  character  of  his  dischaige. 
EUen  8;,  Grosvenor  (widow) 409 

DISLOYALTY. 

See  Honorable  Discharge,  339;  Service  (Indian  War),  158. 
DIBTBICT  OF  COLT7HBIA. 
See  Divorce,  44;  Marriage,  116. 
DIVISION  OF  PENSION. 
Agreement  to  separate—Fraud. 
The  signing  of  an  agreement  for  separation  by  claimant  under  the  belief  that  she  was 
but  signing  a  receipt  for  $25,  contributed  by  her  husband  toward  her  support,  wiU 
not  terminate  a  prior  and  continuing  desertion  of  her  by  him,  or  bar  her  right  to 
one-half  his  pension  imder  the  first 'proviso  of  the  act  of  March  3,  1899.    A  post- 
nuptial agreement  to  be  valid  must  be  entered  into  without  coercion  or  imdue 
influence  and  be  just  and  equitable  in  its  provision. 

Croop  V.  Croop .' 282 

AiMignnxent  of  error— Newly  discovered  evidence. 

The  remedy  of  a  party  who  seeks  to  reverse  the  bureau  action  in  a  claim  imder  the 
act  of  March  3,  1899,  upon  the  ground  that  the  witnesses  for  the  claimant  did  not 
know  the  contents  of  or  sign  their  affidavits,  or  upon  the  ground  of  newly  discovered 
evidence,  is  by  application  to  the  bureau  to  reopen  the  case  in  conformity  with 
paragraph  21  of  Bureau  Order  No.  89. 

Affidavits  upon  the  merits  can  not  first  be  considered  on  appeal.     . 

Appellant  having  assigned  no  specific  error  on  the  part  of  the  bureau,  and  none  appear- 
ing, the  bureau  action  is  affirmed. 

MaMum  v.  Mashbvm * 209 

Desertion — Postnuptial  contract — ^Fraud. 

Postnuptial  contracts  between  a  husband  and  wife  and  without  the' intervention  of 
a  trustee,  when  fair  and  equitable  in  their  terms  and  not  the  result  of  fraud,  coer- 
cion, undue  influence,  or  mistake  of  fact,  and  not  against  public  policy,  are  valid 
and  enforceable  in  the  State  of  Michigan,  although  not  governed  by  the  same  rules 
of  law  which  usually  require  others  to  abide  by  the  terms  of  their  contracts  when 
not  tainted  with  fraud  and  misconduct. 

Pensioner,  by  misrepresenting  his  interest  in  a  land  contract  and  by  his  own  illegal 
conduct,  induced  the  claimant,  his  lawful  wife,  to  execute  an  agreement  with  him 
to  make  no  further  claims  upon  him  for  her  support. 
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Held: 
Said  contzact,  if  not  void  for  ambiguity  and  want  of  an  equitable  confiideiation,  baa 
not  been  fully  complied  with  by  pensioner,  and  is  therefore  not  a  bar  to  her  proee- 
cution  of  her  claim  for  one-half  his  pension  under  the  act  of  March  3, 1899. 
The  evidence  shows  that  pensioner  deserted  claimant,  who  is  of  good  moral  character 
and  in  necessitous  circumstances  within  the  meaning  of  the  act  of  March  3, 1899,  as 
construed  by  this  department. 

Henry  v.  Henry r 404 

Desertion— Beaidence  in  Soldiera'  Home. 

8o  long  as  a  pensioner  is  not  discharged  from  a  National  Solders'  Home  to  which  he 
has  been  regularly  admitted,  he  is  regarded  as  an  ^'Lamate''  thereof,  within  the 
meaning  and  intent  of  t^e  third  proviso  of  the  act  of  March  3, 1899,  notwitstanding 
his  absence  from  the  Home  on  furlou^;  and  his  wife  is  entitled  to  one-half  his 
pension  until  his  death  or  discharge  from  the  Home,  she  having  established  the 
facts  that  she  is  his  lawful  wife,  of  good  moral  character,  and  in  necessitous  circum- 
stances. 

Heagyw.  Heagy 114 

Appellant's  contentions  that  claimant  is  not  his  wife;  that  she  is  the  deserter;  that  she 
is  not  in  necessitous  circumstances;  and  that  he  is  not  an  inmate  of  the  National 
Soldiers'  Home,  are  not  sustained  by  the  evidence. 

Mere  separation,  however  long  continued,  never  operates  as  a  divorce  of  the  married 
parties. 

Marital  desertion  is  a  continuous  offense,  and  when  once  established  is  presumed  to 
continue  until  its  termination  is  proved  or  the  contrary  appears. 

Pensioner's  residence  in  a  National  Soldiers'  Home  is  not  terminated  by  his  absence 
on  furlough  within  the  intent  of  the  act  of  March  3,  1899. 

Residence  in  a  Soldiers'  Home  becomes  immaterial,  so  far  as  it  affects  the  wife's  right 
to  receive  one-half  her  husband's  pension,  when  his  marital  desertion  under  the  act 
of  March  3,  1899,  is  established. 

The  evidence  fails  to  show  that  pensioner  has  ever  offered,  in  good  faith,  to  resume 
marital  relations  with  claimant. 

Humble  V.  Humble 433 

Minor— Decree  for  Bupport. 

A  father  is  primarily  responsible  for  the  maintenance  of  his  minor  child,  and  when, 
through  his  own  fault,  he  is  deprived  of  its  custody,  his  liability  in  that  r^ard  is  not 
discharged,  and  his  failure  to  contribute,  when  judicially  ordered  so  to  do,  is  evi- 
dence of  his  intent  to  neglect,  abandon,  and  desert  the  child. 

No  judicial  decree  can  estop  or  deprive  a  legitimate  minor  child  of  the  right  to  prose- 
cute his  or  her  claim  to  one-half  the  pension  of  the  father  who  has  deserted  the  said 
child. 

The  fact  that  the  allowance  of  the  claim  may  so  reduce  the  means  of  the  pensioner  as 
to  render  him  unable  to  comply  with  the  order  of  the  court  is  no  reason  for  rejecting 
the  claim,  and  the  remedy  of  the  pensioner  is  in  the  court  rendering  the  decree. 

A  minor  child  is  neither  required  to  allege  or  prove  necessitous  circumstances  by  the 
terms  of  the  act  of  March  3,  1899. 

No  valid  or  satisfactory  reason  appears  for  ordering  a  special  examination  in  this  case, 
or  for  reversing  or  modifying  the  bureau  action. 

Blair  Y.Belh 223 

NecesaitouB  circumsttoicea. 
Claimant,  66  years  of  age,  is  the  sole  owner  of  an  unincumbered  farm  in  Mercer  County, 
Pa.,  which  rents  for  $150  per  annum,  the  assessed  valuation  of  which  farm  is  $2,150, 
and  is  estimated  by  her  witnesses  to  be  worth  $2,600. 

Digitized  by  VjOOQIC 


INDBX  TO  DECISIONS.  555 

Pensioner,  72  years  of  age,  is  tiie  owner  of  a  house  and  lot  of  the  rental  value  of  from 
$110  to  $125  per  annum,  but  which  has  been  vacant,  3delding  no  rent,  since  April  1, 
1910,  and  his  only  other  means  of  support  is  his  x>ension  of  $24  per  month. 
Held: 

Claimant  is  not  in  necessitous  circumstances  within  the  meaning  of  the  act  of  March  3, 
1899. 

KeUoY,  Kebo \ 401 

The  act  of  May  9, 1900,  as  to  the  dependence  of  a  widow,  has  no  relation  to  or  connec- 
tion with  the  act  of  "Msixch  3,  1899,  as  determining  the  necessitous  circumstances 
of  a  wife. 

Claimant  is  60  years  of  age,  able  to  perform  manual  labor,  and  is  the  owner  of  a  house 
and  lot  valued  at  $1,500. 

Pensioner  is  64  years  of  age,  wholly  incapacitated  for  earning  his  support  by  manual 
labor,  and  has  no  property  or  means  of  support  other  than  his  pension  of  $12  per 
month  and  the  right  of  support  in  a  soldiers'  home. 
Held: 

Claimant  is  not  in  necessitous  circumstances  within  the  meaning  of  the  act  of  March  3, 
1899. 

Wilson  Y.  Wihon 291 

Kule  1,  of  Rules  of  Practice,  is  applicable  to  appeals  from  bureau  action  in  cases 
arising  under  the  act  of  March  3,  1899,  and  Rule  16  only  limits  the  time  of  appeal  to 
30  days  to  the  extent  specified  therein.  ^ 

A  pensioner  can  not,  by  voluntary  gifts  or  fraudulent  conveyances  after  marriage,  so 
reduce  his  financial  ability  to  suitably  provide  for  the  support  of  his  wife,  as  to 
defeat  her  claim  for  one-half  his  pension  upon  the  ground  of  his  financial  inability. 

The  evidence  in  this  case  satisfactorily  shows  that  claimant  is  in  necessitous  circum- 
stances within  the  meaning  of  the  act  of  March  3, 1899,  as  construed  by  the  depart- 
ment. 

Jago  V.  Jago 415 

Notice. 
A  claim  for  division  of  pension  under  the  act  of  Margh  3,  1899,  is  not  a  pension  claim, 
but  is  a  claim  for  division  of  pension  in  the  nature  of  a  suit  at  law  for  money,  brought 
by  the  claimant  against  the  pensioner,  and  the  law  of  due  notice  should  be  strictly 
observed. 

BondY.  Bond 98 

Practice— Bule  19. 
Appellant's  assignments  of  error  are  general,  not  specific,  as  required  by  Rule  19  of 
Rules  of  Practice,  and  no  error  appearing  upon  an  examination  of  the  record  and 
evidence  in  the  case,  the  bureau  action  appealed  from  is  affirmed. 

German  v.  German, .-»^ 289 

Separation  by  agreement— Desertion. 
Separation  by  agreement  does  not  constitute  marital  desertion  on  the  part  of  either  of 

the  married  parties,  but  terminates  any  desertion  then  existing. 
Claimant  failed  to  prove  that  pensioner  deserted  her  for  more  than  six  months. 
Assuming  that  pensioner  deserted  claimant  on  May  6,  1910,  as  she  alleges,  an  agree- 
"   ment  entered  into  by  them  on  May  14,  1910,  *'to  live  separate  and  apart  and  that 

neither  should  in  any  manner  interfere  with  or  trespass  upon  the  rights  of  the  other, " 

would  not  only  terminate  the  desertion,  but  would  bar  her  right  to  prosecute  a 

claim  for  one-half  his  pension. 

Jackson  v.  Jackson 361 
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Special  act— Bes  Judicata. 

The  provision  of  the  act  of  March  3,  1899,  for  division  of  pension  is  applicable  to  pen- 
sions subsequently  granted  by  special  act  of  Congress. 

Claimant  having  established  her  title  to  one-half  her  husband's  pension  to  the  satis- 
faction of  the  bureau  and  this  department,  the  question  as  to  whether  she  is  his 
lawful  wife  will  not  again  be  considered  in  the  absence  of  proof  that  the  marital 
status  of  claimant  and  pensioner  has  changed. 

All  pension  laws  are  to  be  construed  in  pari  materia. 

Rcoftnond  v.  Raymond 273 

Special  examination  under  sections  474  and  4744,  &.  S. 
While  a  claim  for  division  of  pension  is  not  a  pension  claim,  yet  the  Bureau  of  Pen- 
sions is  clearly  authorized  to  order  a  special  examination  in  such  claims  under  the 
provisions  of  sections  474  and  4744,  Revised  Statutes,  as  amended. 
The  evidence  adduced  at  the  special  examination  in  this  case  fails  to  show  that  pen- 
sioner is  justly  chargeable  with  marital  desertion  within  the  terms  of  the  act  of 
March  3,  1899. 

Samples  v.  Samples 177 

DIVOBCB. 

See  Decree,  25,  310;  Marriage,  40,  143,  300;  Widows  (Act  Apr.  19,  1908),  22. 

District  of  Coltunbia^-BenLazriag^e. 
This  soldier  was  divorced  In  1864  in  the  District  of  Columbia  from  his  first  wife,  the 
decree  providing  he  should  not  remarry  during  her  lifetime.    In  1884  he  married 
this  claimant  in  said  District  and  lived  with  her  until  his  death,  in  1908,  his  first 
wife  surviving. 
Held: 
Such  remarriage  was  valid  notwithstanding  the  prohibitory  provision  in  said  decree, 
there  being  no  law  of  said  District  declaring  such  remarriages  void. 

Frances  A.  Lusby  (widow) 44 

Iowa — Notice — Jurisdiction. 

Appellant  was  married  to  soldier  in  the  State  of  Iowa  in  1877,  and  he  died  in  said 
State  September  13,  1898.  She  was  denied  pension  as  his  widow  on  the  ground 
that  soldier  was  divorced  from  her  December  8,  1886.  The  decree  of  divorce  relied 
upon  to  defeat  appellant's  title  to  pension  was  procured  on  substituted  service — 
notice  by  publication — in  Jackson  County,  Iowa,  the  notice  to  the  defendant  being 
published  in  a  newspaper  in  said  Jackson  County  four  weeks  consecutively,  com- 
mencing on  the  13th  day  of  November,  1886,  and  ending  on  the  4th  day  of  December, 
1886,  and  notified  said  defendant  to  appear  thereto  and  defend  before  noon  of  the 
second  day  of  the  December  term,  1886,  or  on  December  7, 1886,  and  judgment  was 
rendered  against  the  defendant,  this  appellant,  on  December  8,  1886.  By  the 
Iowa  statute  such  notice  must  be  considered  served  on  the  day  of  the  last  publica- 
tion thereof,  and  the  notice  must  be  served  in  such  time  as  to  leave  at  least  10  days 
between  the  service  and  the  first  day  of  the  next  term. 
Held: 

That  as  said  decree  of  divorce  was  entered  on  the  fourth  day  after  the  service  of  the 
notice  of  the  pendency  of  said  suit,  defendant  not  appearing  or  pleading  thereto, 
nor  in  any  manner  submitting  to  the  jurisdiction  of  the  court,  the  same  was  null  and 
void  and  of  no  force  and  effect,  the  court  having  no  jurisdiction  to  render  the  same, 
and  the  copy  of  such  decree  filed  in  this  case  is  not  admissible  to  show  that  appel- 
lant is  not  the  widow  of  the  soldier. 

Mary  J.  Switzer  {widow) 493 
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In  Iowa  a  court  acquires  jurisdiction  by  publication  only  by  strict  compliance  with 
the  requirements  of  the  statute,  and  unless  publication  is  made  as  required  by  the 
statute  no  service  is  obtained,  and  the  proceedings  of  the  court  under  it  are  void. 

If  the  record  discloses  the  fact  that  proper  steps  for  service  by  publication  which  are 
required  to  be  made  matter  of  record  have  not  been  made  to  appear  to  the  court, 
the  presimiption  which  obtains  in  favor  of  jurisdiction  is  rebutted. 

By  section  3534  of  the  Iowa  Code  service  may  be  made  by  publication  in  an  action 
for  divorce,  if  the  defendant  is  a  nonresident  of  the  State  or  his  residence  is  unknown, 
when  an  affidavit  is  filed  that  personal  service  can  not  be  made  on  the  defendant 
within  the  State,  and  such  affidavit  is  necessary  to  authorize  the  publication  and 
to  confer  jurisdiction  on  the  court  to  take  cognizance  of  the  cause;  and  where  there 
is  nor  such  affidavit  a  judgment  rendered  without  personal  service  or  appearance 
by  the  defendant  is  void. 

Section  3172  of  the  Iowa  Code  provides  that,  except  where  the  defendant  is  served  by 
personal  service,  the  petition  for  divorce,  in  addition  to  the  facts  on  account  of 
which  the  plaintiff  claims  the  relief  sought,  must  state  that  the  plaintiff  has  been 
for  the  last  year  a  resident  of  the  State,  "specifying  the  township  and  county"  in 
which  he  or  she  has  resided  and  the  length  of  such  residence  therein. 

The  record  of  the  divorce  proceedings  wherein  soldier  was  granted  a  divorce  from 
appellant  in  the  district  court  of  Mahaska  County,  Iowa,  on  October  8, 1906,  on  serv- 
ice on  the  defendant  by  publication  only,  defendant  not  appearing  or  submitting  to 
the  jurisdiction  of  the  court,  fails  to  show  that  the  affidavit  for  publication  required 
by  the  statute  had  been  filed,  and  no  allegation  in  the  petition  for  divorce  as  to  the 
** township  "  of  plaintiff's  residence  for  the  year  preceding  the  filing  of  the  same  was 
made.  The  court,  therefore,  had  not  obtained  jurisdiction  of  the  defendant,  and 
said  judgment  and  decree  was  void  and  of  no  force  and  effect,  and  the  copy  of  such 
decree  filed  in  this  case  is  not  admissible  nor  competent  to  show  that  appellant  is 
not  the  widow  of  the  soldier. 

Alice  A.  Heath  (widow) 519 

MassachusettB — Jurisdiction. 

This  claimant,  on  May  18,  1882,  procured  in  the  supreme  judicial  court  for  Suffolk 
County,  Mass.,  a  nisi  decree  of  divorce  from  her  first  husband,  and  on  June  18, 1904, 
in  the  State  of  Maine,  believing  such  decree  divorced  her  from  that  marriage,  she 
married  this  soldier,  who  died  in  1905  in  the  State  of  Massachusetts. 

In  1908  she  filed  in  said  court  a  petition  to  make  said  decree  absolute,  which  was  done, 
by  the  clerk  of  said  court  purporting  to  act  for  the  latter,  July  22,  1908,  such  decree 
absolute  being  ordered,  however,  as  of  date  November  21,  1882. 

Neither  the  decree  nisi  nor  a  record  of  the  proceedings  in  that  suit  is  in  evidence 
herein,  and  there  is  no  proof  that  the  publication  notice  of  that  decree,  required  by 
the  act  of  1867  of  the  Massachusetts  laws,  was  made,  nor  that  any  notice  of  said 
petition  to  make  such  decree  absolute  was  given  to  the  libellee  in  that  suit,  who  is 
still  living,  and  whose  post-office  address  was  given  in  said  petition. 
IleU: 

Neither  the  clerk  of  said  court  nor  the  court  had  lawful  power  or  authority,  under  the 
laws  of  the  State,  to  render  or  enter  such  decree  absolute  herein. 

An  application  to  make  a  nisi  decree  absolute  is  a  new  proceeding,  requiring  notice 
and  hearing.    (Sparhawk  i'.  Sparhawk,  116  Mass.,  315.) 

A  decree  nisi  will  not  be  made  absolute  after  a  remarriage  of  one  of  the  parties  con- 
tracted under  a  mistake  of  law  that  such  decree  divorced  them .  ( Darrow  v.  Darrow, 
150  Maes.,  262.) 

The  power  of  a  court  as  to  nunc  pro  tunc  orders  is  only  a  curative  power  for  completion 
of  its  own  acts  and  records,  and  is  not  exercisable  to  remedy  a  party  litigant's  laches. 
(Mitchell  r.  Overman,  103  U.  S.,  62.)  C^  \ 
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A  decree  nisi  does  not  dtasolve  the  bond  of  marriage,  and  until  it  is  made  absolute  such 
bond  subsists  (Ruth  A.  Pitkin,  14  P.  D.,  438);  and  an  intervening  remarriage  is  void. 
(Cook  V.  Cook,  144  Mass.,  163.) 

Melinda  A.  Smiley  (as  widow) 53 

Michigan — Vacating  decree. 

Claimant  married  soldier  in  September,  1864,  and  lived  with  him  in  Michigan  until 
August,  1884,  when  she  went  to  the  State  of  Nebraska,  where  she  made  a  homestead 
entry  in  October  of  the  same  year  as  the  head  of  a  family.  Soldier  procured  a  divorce 
from  her  in  February,  1886,  and  married  one  Melissa,  in  March,  1888,  and  about  a 
year  thereafter  went  with  Melissa  to  Nebraska  and  took  up  their  residence  in  the 
same  neighborhood  in  which  appellant  resided  and  where  she  frequently  saw  them, 
heard  they  were  married,  and  knew  they  were  living  together  as  husband  and  wife. 
Appellant  admits,  also,  that  she  was  informed  by  friends  in  Michigan  of  the 
pendency  of  the  divorce  proceedings  instituted  by  her  then  husband.  Soldier  died, 
and  on  June  11, 1909,  Melissa  applied  for  a  pension  as  his  widow,  which  was  allowed 
October  28,  1910,  but '  certificate  was  withheld  as  claimant  had  filed  a  claim  as 
widow  of  soldier  on  June  29,  1909,  which  was  rejected  on  the  groimd  she  was  not 
soldier's  widow,  as  he  seciured  a  divorce  from  her.  On  January  23,  191 1»  she  pro- 
cured a  decree  out  of  the  same  court  in  which  the  divorce  was  granted',  setting  aside 
said  decree  of  divorce  on  the  ground  that  the  court  had  no  jurisdiction  to  render  the 
same,  but  which  did  not  show  what  facts  were  relied  on  to  justify  such  decree. 
Claimant  offers  said  decree  as  evidence  that  she,  and  not  Melissa,  is  the  widow  of 
soldier. 
Held: 

That  claimant  having  waited,  after  notice,  for  more  than  20  years,  and  after  the  death 
of  soldier  and  allowance  of  pension  to  Melissa,  before  she  sought  relief,  was  guilt^^  of 
laches;  and  the  decree  vacating  the  divorce  proceedings  is  not  binding  on  the 
Government,  and  should  not  have  been  rendered.  (Zoellner  v.  Zoellner,  46  Mich., 
611.) 

Catherine  E.  Young  (as  widow) ; 502 

Minnesota — Decree  of  nullity. 

This  claimant,  after  the  soldier's  death,  married  Chad  wick,  June  22, 1865,  in  the  State 
of  New  York,  and  lived  with  him  as  his  wife  until  1892  or  later,  when  they  sepamted. 
He  procured  in  1899,  at  his  domicile  in  the  State  of  Minnesota,  a  decree  of  divorce 
on  publication  notice.  She  in  1907,  at  her  domicile  in  the  State  of  Washington, 
procured,  on  personal  ser\cice,  a  decree  declaring  such  marriage  null  and  void 
because  of  a  former  wife  of  said  Chadwick  then  living  and  undivorced.  Each  pro- 
ceeding was  regular  and  conformable  to  law,  with  adequate  jurisdiction  to  support 
the  decree  rendered.  In  the  divorce  action  no  issue  as  to  validity  of  the  marriage 
was  in  fact  raised  or  passed  upon.  In  the  nullity  action  no  notice  of  the  divorce 
action  was  given  the  court.  The  claimant,  as  guardian  of  the  soldier's  minor 
children,  claimed  and  received  pension  accordingly  up  to  the  sixteenth  year  of  the 
youngest  child. 
Aeld: 

Claimant  is  not  estopped  from  denying  herein  the  validity  of  her  marriage  to  Chadwick, 
but  is  estopped  from  receiving  pension  as  widow  for  the  period  during  which  siie 
received  pension  as  guardian. 

A  divorce  decree  is  only  presumptive  evidence  as  to  the  validity  of  the  marriage  dis- 
solved when  no  issue  as  to  its  validity  was  raised  or  passed  upon  in  such  action,  and 
does  not  estop  the  party  against  whom  it  was  rendered,  on  constructive  notice  and 
default,  from  prosecuting  an  action  for  nullity  of  such  marriage. 

The  claimant's  marriage  to  said  Chadwick  is  shown  both  by  said  nullity  decree  and  by 
the  testimony  of  himself  and  his  former  wife  to  have  been  null  and  void  because  of 
the  latter  being  alive  and  undivorced.  uiymzeu  uy  ^vj  v>r ^^ik^ 


INDEX  TO  DECISIONS.  559 

Disting^iBhing  cases  of  Jennette  Thompson  (14  P.  D.,  469)  and  Mary  E.  Ward  (17 
P.  D.,  35). 

Elizabeth  P.  Maxwell  {widow) 12ft 

Nebraska — Vacating  decree. 

The  soldier  having  procured  in  Nebraska,  in  1884,  a  divorce  from  the  claimant,  on 
publication  notice  only,  she  being  then  a  nonresident  of  that  State,  and  unaware  of 
such  divorce  until  his  death  in  1900  in  that  State,  where  she  also  was  then  living, 
she  procured  in  July,  1908,  while  her  claim  for  pension  was  pending,  from  the  court . 
which  had  rendered  said  divorce  decree,  a  vacation  thereof  for  fraud  in  its  procure- 
ment. 
Held: 

The  proceeding  to  vacate  said  divorce  decree  is  barred  by  the  limitation  laws  of  that 
State;  section  609  of  the  Civil  Code  limiting  such  proceedings  in  law  to  two  years 
after  the  judgment  or  decree  complained  of,  and  section  12  of  said  code  limiting  such 
proceedings  in  equity  to  four  years  after  the  discovery  of  the  fraud  alleged  as  invali- 
dating such  judgment  or  decree. 

The  judgment  of  a  court  not  having  jurisdiction  over  the  particular  subject-matter  ia 
void;  and  no  presumption  of  jurisdiction  attaches  to  the  judgment  or  decree  of  a 
court,  even  of  general  powers,  rendered  by  it  in  the  exercise  of  special  statutory 
jurisdiction,  but  all  the  facts  upon  which  such  jurisdiction  depends  must  appear 
afBomatively  on  the  face  of  the  record. 

The  vacating  decree  herein  was  beyond  the  court's  lawful  jurisdiction  and  was  null 

and  void,  the  necessary  jiurisdictional  facts  not  appearing  in  the  record;  and  the 

divorce  decree  is  incontestable.    The  claimant  is  not,  therefore,  the  soldier's  widow. 

Francea  E.  Snyder  {widow) 10& 

DOMICILE. 

See  Marriage  (New  York),  143. 

DBOPPINa. 

See  Service  (Indian  Wars),  158. 

BI7PLICATE  DECLABATIONS. 

See  Declarations,  359. 
DUPLICATE  LAND  WABBANT. 
See  BouNTT  Land  Warrant,  155. 
ECZEMA. 
See  Disability,  380. 
ENLABaED  GLANDS. 
See  Origin,  475. 
ESTOPPEL. 
See  Marriage,  126,  300. 
Void  marriage — New  York. 
An  act  or  averment  of  a  widow  entitled  to  pension  ia  not  an  estoppel  to  her  asserting 
title  to  such  pension  as  against  the  Government  unless  the  Government  has  relied 
upon  said  act  or  averment  to  its  loss  or  prejudice  in  some  way  connected  with  the 
right  which  she  asserts. 
Cases  of  Jennette  Thomson  (14  P.  D.,  469);  Phebe  Ann  Cobum  (11  P.  D.,  408);  and 
Ann  M.  Marshall  (1184  P.  L.Bk.,  406)  modified. 

Amelia  A,  Bacon  {widow) DigkiEed  by CiiOOwC 
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EVIDENCE. 

See  DivoBCE,  502;  Marriage,  116,  134,  384. 

Age— Record  of  War  Department. 
The  records  of  War  Department  showing  soldier's  age  to  have  been  28  yean  at  enlist- 
ment in  March,  1863,  and  he  having  stated  his  age  to  be  45  in  declaration  for  original 
invalid  pension  filed  in  March,  1881,  his  subsequent  inconsistent  statements  made 
in  declarations  for  increase  and  to  boards  of  examining  surgeons  are  not  sufficient 
to  discredit  said  War  Department  records. 

Warren  Rains,  aliaa  Joseph  W,  Thompson 19 

The  evidence  in  this  case  should  have  been  accepted  as  sufficient  to  show  that  this 
claimant  was  over  the  age  of  62  years  at  the  date  of  executing  his  application  for 
pension  under  the  act  of  February  6,  1907,  filed  on  April  8, 1908. 

Samuel  L.  Martin 18 

Decree  of  another  tribunal. 
In  this  case  the  Conunissioner  of  Pensions  having  rejected  the  widow^s  claim  for 
restoration  of  pension  on  evidence  satisfactorily  showing  that  her  marriage  contracted 
subsequent  to  the  death  of  the  soldier  was  valid,  a  decree  of  another  tribunal  sub- 
sequently entered  declaring  said  marriage  null  and  void  is  inadmissible  as  evidence 
to  reopen,  or  in  the  further  prosecution  of  the  claim. 

Charlotte  Jvdd  {widow) 478 

Newly  discovered — Practice. 
The  remedy  of  a  party  who  seeks  to  reverse  the  bureau  action  in  a  claim  under  the  act 
of  March  3,  1899,  upon  the  ground  that  the  witnesses  for  the  claimant  did  not  know 
the  contents  of,  or  sign  their  affidavits;  or  upon  the  ground  of  newly  discovered 
evidence,  is  by  application  to  the  bureau  to  reopen  the  case  in  conformity  with 
paragraph  21,  of  Bureau  Order  No.  89. 

Majshhum  v.  Mashbum 209 

Special  examination — ^Ex  parte  affi-davits. 

The  testimony  of  a  witness  as  taken  and  reported  by  a  special  examiner  of  the  Bureau 
of  Pensions  in  the  course  of  his  official  duties  is  entitled  to  greater  weight  than  the 
ex  parte  affidavit  of  such  witness  prepared  by  an  attorney  not  in  presence  of  nor 
from  the  voluntary  statements  made  by  the  witness  to  such  attorney  or  other  per- 
son pieparing  the  affidavit. 

WTiere  a  claimant  for  pension  has  made  contradictory  and  conflicting  statements  with 
reference  to  a  claim,  such  party's  statements  favorable  to  his  or  her  claim  will  not 
be  accepted  to  outweigh  the  adverse  statements  made  by  such  party  in  the  same 
claim. 

Jennie  Meador  (alleged  tvidoxv) 304 

Presumptions. 

Soldier,  a  shiftless,  drunken  person,  abandoned  claimant  and  his  children  in  May, 
1870,  taking  her  watch  and  all  the  money  she  had  saved  and  hid  from  him,  and 
when  last  seen  by  any  of  his  former  acquaintances  was  in  a  distant  city  clad  in  the 
uniform  of  a  United  Stales  marine. 

It  is.  held  that  soldier's  continued  absence  is  not  ** unexplained,"  and  his  death  can 
not  be  presumed  under  the  act  of  March  13,  1896. 

Mary  A .  Redmond  {alleged  widow) 90 

The  statutory  period  of  absence  required  to  raise  the  presiunption  of  death  of  an 
officer  or  enlisted  man  imder  the  act  of  March  13,  1896  (29  Stat.  L.,  57),  commences 
to  run  from  the  date  such  officer  or  enlisted  man  was  last  known  to  be  alive,  and 
not  from  the  date  he  left  his  home  or  family.  C^  r\r^r%]c> 
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Claimant's  husband,  the  soldier,  was  last  heard  of  about  the  year  1866,  when  he 
wrote  her  an  affectionate  letter  from  some  place  on  the  Mississippi  River  between 
Memphis  and  St.  Louis,  requesting  her  to  come  to  him,  expr^ing  a  desire  to  have 
her  and  their  children  with  him,  and  no  reason  appears  why  claimant,  or  soldier's 
mother,  brothers,  or  sisters,  then  living,  should  not  have  heard  from  him  thereafter 
had  he  been  alive.  His  absence,  unheard  of  since  1866,  is  unexplained  within  the 
meaning  of  said  act,  and  it  is  presumed  that  he  was  dead  at  the  time  appellant  filed 
her  claim  for  pension  on  August  6,  1890. 

Ilermine  L.  Ilillegeist 367 

The  evidence  that  claimant  contracted  the  alleged  pulmonary  tuberculosis  in  the 
service  and  in  line  of  duty  being  just  as  strong  as  that  tending  to  show  that  said 
disease  existed  prior  to  enlistment,  the  presumption  of  prior  soundness  is  not 
rebutted,  and  the  claim  is  allowed. 

Charles  Kauf. 343 

EX  PABTE   AFFIDAVITS. 

See  Evidence,  304. 

FAITHFUL   SEBVICB. 

See  Honorable  Discharge,  122,  363. 

FEE. 

See  Attorneys,  429. 

FOBFEITTJItE . 
See  Attorneys,  483. 
FBAtTD  OB  MISTAKE. 
See  Appeal,  233;  Division  op  Pension,  404,  415;  Honorable  Discharge,  339. 

FROSTBITE. 

See  Pathological  Sequence,  335. 

FTJUIjOTTOH. 

See  Service,  86,  247. 

GALLSTONES. 

See  Pathological  Sequence,  470. 

GANGRENE. 
See  Pathological  Sequence,  335. 

GEORGIA  LAWS. 

See  Marriage,  64. 

GOOD  FAITH. 

See  ^L^rriage,  8. 

HERPES. 

See  Disability,  380. 
HONORABLE  DISCHARGE. 

Sec  Dishonorable  Discharge,  409;  Service,  461. 
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Aet  of  June  28,  1906— Desertion. 

Claimant's  husband  dieserted  firom  the  Fifteenth  New  York  Volunteer  Cavalry  leas 
than  one  month  after  enliptment.  He  served  in  the  Navy,  from  which  service  he 
was  honorably  dischaiged,  during  his  period  of  desertion.  He  was  afterwards  appre- 
liended  by  the  military  authorities,  tried  by  a  general  court-martial,  and  sentenced, 
among  other  things,  to  serve  out  his  unexpired  time  in  his  original  regiment  and 
company,  being  forwarded  thereto.  He  never  rejoined  his  regiment,  but  appears 
to  have  been  informally  allowed  to  go  his  own  way  without  discharge  from  the  mili- 
tary service.  There  is  no  discharge  of  record  in  his  case. 
Held: 

Having  been  honorably  discharged  from  his  na\'al  service,  the  terms  of  the  joint  reso- 
lution of  June  28,  1906,  is  to  the  effect  that  he  shall  bo  held  and  considered,  for 
pensionable  purposes,  to  have  been  honorably  discharged  from  the  prior  contract 
of  enlistment.  Upon  other  things  being  proved,  this  widow  has  title  under  the 
joint  resolution  of  June  28,  1906. 

Mary  A,  Blackwood  (widow) 192 

Act  of  Pebruary  6,  1907. 

In  determining  the  question  a^  to  what  is  an  honorable  discharge,  granted  by  either 
the  War  or  Navy  Departments,  within  the  meaning  of  that  term  as  used  in  the  acts 
of  June  27,  1890,  and  February  6,  1907,  this  department  is  not  bound  or  concluded 
by  any  recent  or  present  opinion,  as  such,  of  the  authorities  of  said  departments 
concerning  the  character  of  discharges  granted  during  or  at  the  close  of  the  Civil 
War,  but  it  is  bound  and  concluded  by  the  fact,  when  ascertained,  whether  or  not 
a  discharge  was,  at  the  time,  granted  as  an  honorable  discharge;  it  is  not  a  question 
now  of  what  should  have  been  granted,  but  of  what  was,  as  a  matter  of  fiact,  granted 
at  the  time. 

This  claimant  was  discharged  from  the  military  service  in  1863,  on  a  surgeon's  certifi- 
cate of  disability,  because  of  venereal  disease;  on  its  &oe  it  was  apparently  an 
honorable  discharge,  and  there  is  nothing  in  the  record  or  the  evidence  in  this  case 
indicating  that  it  was  not  considered  and  granted  as  an  honorable  discharge  at  the 
time. 
Held: 

That  said  discharge  should  be  taken  and  accepted  as  an  honorable  discharge  from  the 
military  service  for  the  purposes  and  within  the  meaning  of  the  act  of  February  6, 
1907. 

The  decisions  of  this  department  in  the  cases  of  Ellen  Corte  (15  P.  D.,  427);  Frederick 
A.  Schumann  (16  P.  D.,  514);  John  Phillips etal.  (17  P.  D.,  68);  and  Daniel  Graybill 
(Ibid.,  306),  in  po  far  as  they  differ  from  or  are  modified  by  the  views  herein 
expressed  are  hereby  abrogated  and  overruled. 

Leivxs  W.  Thomas 197 

Court-martial  and  conviction. 

The  soldier  was,  in  March,  1866,  tried  by  a  general  court-martial  upon  the  charge  of 
theft,  con\ncted,  and  sentenced  to  confinement  in  a  penitentiary  for  three  years, 
at  the  expiration  of  which  he  was  given  a  discharge,  to  date  from  the  muster  out  of 
the  organization  to  which  he  l)elonged,  the  facts  of  the  proceedings  of  the  court- 
martial  in  his  case  being  noted  on  the  discharge  certificate. 

It  appearing,  from  the  best  information  obtainable,  that  a  discharge  under  such  cir- 
cumstances was  not  then  and  has  never  been  since  considered  by  military  men 
and  the  War  Department  as  honorable,  it  is,  under  the  rule  laid  down  by  the  Attorney 
General  and  adopted  by  the  doj)artment  in  the  case  of  Lewis  W.  Thomas  (18  P.  D., 
197),  held  not  to  have  been  **  honorable  "  within  the  meaning  of  the  act  under  which 
pension  is  claimed. 

Mary  Wright  (wido^v) Digitized.  b^CiOOQlC  239 
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D  esertion— Disloyalty — Fraud. 

The  claimant,  while  a  prisoner  of  war  at  Salishury,  N.  C,  enlisted  in  the  Confederate 
Army,  was  afterwards  captured  in  arms  against  the  Federal  forcec,  was  kept  in  con- 
finement until  the  close  of  the  war,  and  then  released  upon  taking  the  oath  of  alle- 
giance, returned  to  his  home,  and  some  months  later  went  before  a  mustering  officer 
and  was  mustered  out. 
Held:     - 

That  the  pro\dsions  of  section  1  of  the  joint  resolution  of  July  1,  1902,  do  not  apply  in 
such  a  case.    (Citing  Hartwell  B.  Whittle,  15  P.  D.,  337.) 

That  his  discharge,  having  been  manifestly  obtained  by  misrepresentation  or  conceal- 
ment of  material  facts,  can  not  be  regarded  as  "honorable"  within  the  meaning  of 
the  acts  of  June  27,  1890,  and  February  6,  1907. 

George  Deitz 339 

Joint  resolution  of  July  1,  1002— Fcdthful  service. 

Claimant's  late  husband,  the  soldier,  deserted  from  his  first  enlistment  for  service  in 
the  War  of  the  Rebellion  and  was  never  discharged  therefrom.  He  also  deserted 
from  his  last  contract  of  enlistment  for  service  in  said  war,  but  in  1888  the  charge 
of  desertion  from  said  last  service  was  removed  and  an  honorable  discharge  issued 
to  him  under  the  act  of  July  5,  1884,  as  of  the  date  he  deserted  from  his  said  last 
contract  of  enlistment. 
Held: 

That  the  act  of  June  27,  1890,  requires  as  a  prerequisite  to  pension  thereunder  an 
honorable  discharge  from  all  service  contracted  to  be  rendered  during  the  War  of 
the  Rebellion,  and  soldier  not  having  been  honorably  discharged  from  his  first  con- 
tract of  service  his  widow  is  not  pensionable  under  said  act. 

That  the  second  section  of  the  joint  resolution  of  July  1,  1902,  providing  that  enlisted 
men  who  were  honorably  discharged  from  their  last  contract  of  service  entered 
into  by  them  during  the  late  War  of  the  Rebellion  **  shall  be  held  and  considered  to 
have  been  honorably  discharged  from  all  similar  contracts  of  service  previously 
enterel  into  by  them"  with  the  United  States  during  said  war,  does  not  afford 
claimant  relief,  for  the  reason  that,  as  her  late  husband's  entire  service  under  his 
last  enlistment  was  not  faithful,  he  was,  by  the  proviso  to  said  second  section  of 
said  resolution,  excepted  from  the  remedial  provisions  of  the  same,  and  he  there- 
fore was  not  honorably  discharged  from  all  the  service  he  contracted  to  render 
during  the  War  of  the  Rebellion.  Daniel  Gilbert  (16  P.  D.,  379);  Edgar  Brush,  etc. 
(17  P.  I).,  73);  Fanny  Stuart  (14  P.  D.,  502);  Solomon  Snell  (15  P.  D.,  437);  and 
George  Ball  (16  P.  D.,  374). 

Lucy  A .  Shelton  {widow) 122 

Soldier  deserted  from  his  second  service  contracted  for  during  the  War  of  the  Rebellion 
and  was  never  discharged  therefrom.  He  enlisted  a  third  time  during  said  war 
and  deserted  from  said  third  and  last  enlistment.  The  charge  of  desertion  from 
said  last  service  was  removed,  and  he  was  gfiinted  an  honorable  discharge  from  said 
lat^t  service  under  the  provisions  of  section  1  of  the  act  of  March  2,  1889.  (25  Stat. 
L.,  869.) 
TJeld: 

That  the  removal  of  the  charge  of  desertion  from  said  last  service  and  granting  him  a 
discharge  therefrom  under  the  provisions  of  said  act  of  March  2,  1889,  does  not 
bring  his  claim  under  second  section  of  the  act  of  June  27,  1890  (26  Stat.  L.,  182), 
within  the  remedial  provisions  of  the  joint  resolution  of  July  1,  1902  (32  Stat.  L., 
750),  for  the  reason  that  his  entire  service  under  his  last  contract  of  enlistment  was 

•  not  faithful  within  the  meaning  of  said  resolution,  and  he  can  not  be  deemed  to 
have  been  honorably  discharged  from  the  entire  service  he  contracted  to  render 
during  the  War  of  the  Rebellion.  (Cases  of  Daniel  Gilbert,  16  P.  D.,  379,  and  Edgar 
J.  Brush,17  P.  p.,  73.)  ^.g.,^^,  by  GoOSle 
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Batiflcation  of  voidable  contract  of  enlistment. 
A  minor  by  continuing  to  perve,  after  he  has  passed  the  minimum  military  age,  under 
a  contract  for  service  entered  into  by  him  when  under  that  age,  thereby  ratifies 
said  contract,  and  it  is  valid  ab  initio;  and,  unless  he  has  been  honombly  dis- 
charged from  said  contract  for  service  within  the  meaning  of  the  act  of  June  27,  1890, 
or  the  joint  resolution  of  July  1, 1902,  as  amended,  he  is  not  entitled  to  the  benefits  of 
said  act . 

Frank  Ferririj  alias  Cyrus  F.  Dunhy 440 

lULINOIS  LAWS. 

See  Marriage,  259,  310. 

IMPEDIMENT. 

See  Marriage,  8,  64,  126,  134,  218,  300,  384,  395,  421,  and  489. 

INCKEASE. 

See  Declarations,  464. 

XNCUBBENCE. 

See  Evidence,  343. 

INDIAN  WABS. 

See  Bounty  Land,  264;  Service,  14. 

INDIANA  LAWS. 

See  MA.RRIAGE,  134. 

INDTTSTBIAL  INSTJBANCE. 

See  Reimbursement,  532. 

INSANE   PERSONS. 

See  Marriage  (Voidable),  214. 

IOWA  LAWS. 

See  Divorce,  493,  519;  Marriage,  218,  318. 

JTJBISDICTION. 

See  Appeal,  233;  Declaration,  535;  Divorce,  53,  493,  519;  Marrl&oe,  40,  143. 

Conunissioner  of  Pensions. 
The  Commissioner  of  Pensions  is  the  exclusive  judge  of  the  law  and  the  facts  in  all 
cases  within  the  scope  of  his  authority,  Bi:bje<  t  to  appeal  to  the  Secretary  of  the 
Interior.     (Stokely  v.  De  Camp,  2  Grant's  cases.  Pa.,  17.) 

Charlotte  Judd  ( mdow) , 478 

To  vacate  a  decree  under  Nebraska  Code — Divorce. 

The  judgment  of  a  court  not  having  jurisdiction  over  the  particular  subject  matter  is 
void;  and  no  presumption  of  jurL^diction  attaches  to  the  judgment  or  decree  of  a 
court,  even  of  general  powers,  rendered  by  it  in  the  exercise  of  special  statutory 
jurLsdiction,  but  all  the  facts  upon  which  such  jurisdiction  depends  must  appear 
affirmatively  on  the  iac-c  of  the  record . 

The  vacating  decree  herein  was  beyond  the  court's  lawful  jurisdiction  and  was  null 

and  void,  the  nerestary  jurisdictional  facts  not  appearing  in  the  record;  and  the 

divorce  decree  is  incontestable.    The  claimant  is  not  therefore,  the  soldier's  widow. 

Frances  E,  Snyder  {widow) uii^\i/j-M.ixy.  W4 v/jw-.-*  n 'iwlOS 
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KENTTJCKY  LAWS. 

See  Marriage,  253. 
LACHES. 

See  Divorce,  502. 
LAST  SICKNESS  AND  BTTRIAL. 

See  Accrued  Pension,  211;  Reimbursement,  412. 
LEGITIMACY. 
See  Marriage,  438. 
Voidable  marriag^e  in  New  York. 
The  mother  of  these  claimants  contracted  in  1886,  when  she  was  under  14  years  of  age, 
a  marriage  in  the  State  of  New  York,  by  the  laws  of  which  State  such  marriage  was 
voidable  only  for  her  nonage,  and  only  void  from  the  date  of  a  decree  eo  declaring  it. 
No  such  decree  having  ever  been  rendered  as  to  her  said  marriage,  her  subrequent 
marriage,  in  1891,  in  that  State  to  the  toldier  herein  was  null  and  void  ab  initio,  and 
said  children  bom  of  the  latter  marriage  can  not  be  considered,  under  section  4704, 
Revised  Statutes,  legitimate  for  pensionable  purposes. 

Minors  of  Amos  Baker 96 

LICENSE  AND  CEREMONY. 

See  Marriage,  230. 

LIFE  INST7RANCE. 

See  Reimbursement,  412. 

LIMITATION. 

See  Attorneys,  429;  Declarations,  466;  Marriage,  323. 

Rule  ni — Appeals. 
The  claim  was  rejected  March  8, 1905.  Appeal  was  filed  September  12,  1911,  and  the 
Commissioner  of  Pensions  refused  to  forward  the  eame  and  the  papers  in  the  claim  to 
the  Department,  as  said  appeal  was  not  filed  within  a  year  from  the  date  of  rejection, 
as  required  by  Rule  III,  Rules  of  Practtice.  Claimant  therefore  proceeded  under 
Rule  X,  Rules  of  Practice,  and  presented  a  prima  facia  showing  that  notice  of  paid 
rejection  was  not  received  by  him  until  June  8,  1911,  and  the  application  for  a 
certiorari  was  granted  and  the  record  was  certified  to  the  department.  It  appearing, 
however,  from  an  inspection  of  the  record  that  notice  of  said  rejection  was  duly 
given  claimant  and  his  attorney  M;  rch  8,  1906,  over  one  year  prior  to  filing  the 
appeal,  the  action  refusing  to  send  up  the  appeal  and  record  was  proper,  and  is 
affirmed . 

George  F.  Wright 488 

Vacating  decree  under  Nebraska  Code. 

The  soldier  having  procured  in  Nebraska,  in  1884,  a  divorce  from  the  claimant  on 
publication  notice  only,  she  being  then  a  nonresident  of  that  State  and  unaware  of 
such  divorce  until  his  death  in  1900  in  that  State,  where  she  alsD  wiis  then  living, 
she  procured  in  July,  1908,  while  her  claim  for  pension  was  pending,  from  the  court 
which  had  rendered  said  divorce  decree,  a  vacation  thereof  for  fraud  in  its  procure- 
ment. 
Held: 

The  proceeding  to  vacate  said  divorce  decree  is  barred  by  the  limitation  laws  of  that 
State,  section  609  of  the  Civil  Code  limiting  such  proceedings  in  law  to  two  years 
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after  the  judgment  or  decree  complained  of  and  section  12  of  said  code  limitii^ 
such  proceedings  in  equity  to  four  years  after  the  discovery  of  the  fraud  alleged  as 
invalidating  such  judgment  or  decree. 

Frances  E.  Snyder  (tvidow) 108 

LINE  OF  DXJTY. 

War  Department  reports. 

The  soldier,  while  absent  from  post  with  hunting  party,  unauthorized  left  camp 
November  13,  1902,  and  while  following  an  elk  became  lost  and  remained  out  until 
found  by  a  guide  November  14,  1902,  and  brought  to  camp,  where  he  died  Novem- 
ber 17,  1902,  from  double  pneimionia,  result  of  such  exposure.  The  War  Depart- 
ment reported:  "All  the  foregoing  in  line  of  duty.*' 
Held: 

That  the  record  evidence  tends  to  prove  that  soldier  left  the  hunting  camp  at  his 
option — that  is,  was  not  required  to  go — there  being  no  order  for  him  not  to  leave 
camp;  hence  no  disobedience  of  any  order  in  the  act,  but  an  assumption  of  the  risk 
in  the  absence  of  a  command  so  to  do. 

In  the  absence  of  proof  that  soldier's  act  in  leaving  the  hunting  camp  in  pursuit  of 
an  elk  was  in  disobedience  of  a  command,  order,  or  specific  regulation  of  said  hunt- 
ing party,  and  in  view  of  the  fact  that  the  War  Department  reported  him  in  line  of 
duty,  his  death  will  be  accepted  as  having  been  due  to  his  military  service  in  line 
of  duty,  in  accordance  with  the  ruling  in  the  case  of  Margaret  M.  Hoffman  (9  P.  D., 
227). 

Luella  Vass  {dependent  mother) 119 

uailOug  pension  check. 

See  Accrued  Pension,  270. 

MAIiABIAIi  POISONINa. 

See  Pathological  Sequence,  453. 

KAKRIAGE. 

See  Divorce,  53;  Estoppel,  455. 

Arkansas — Legitimacy. 
The  soldier  and  the  mother  of  the  minor  were  married  by  license  and  ceremony  in 
1893,  and  lived  togetlicr  continuously  until  tlie  death  of  the  soldier  in  1896.     He 
had  previously,  in  1886,  married  another  woman,  who  hcd  been  married  four  times 
before,  and  who  deserted  him  about  1889.    She  was  last  heard  from  in  1890,  and 
was  then  sick  and  in  destitute  circumstances.    There  is  some  hearsay  testimony 
to  the  effect  that  she  died  prior  to  the  soldier's  last  marriage. 
Held: 
That  the  evidence  (being  the  best  obtainable)  may  be  accepted  as  sufficient  to  estab- 
lish a  valid  niarriafre  between  the  soldier  and  the  mother  of  the  minor. 

Minor  of  Calvin  J.  Flowers 438 

Capacity— Impediment. 

The  claimant  and  soldier  formally  married  in  Pennsylvania  without  divorce  from 
soldier's  first  wife  (who  had  previously  remarried),  and  lived  together  in  that  State 
in  this  ostensible  matrimonial  relation  for  31  years,  and  for  2  years  after  the 
death  of  the  first  wife.  It  was  held  by  the  department,  November  7,  1896  (8 
P.  D.,  364),  that  as  such  marriage  was  void  under  the  decisions  of  the  Supreme 
Court  of  Pennsylvania  (Ilautz  v.  Sealy,  6  Binn.,  405,  and  Hunt's  appeal,  86  Pa. 

uiymzeu  uy  'V-j  v>' v^pt  ix^ 
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St.,  294)  their  continued  cohabitation  after  the  removal  of  the  impediment  to  their 
l^al  marriage  without  evidence  of  a  new  contract  was  not  sufficient  to  raise  the 
presumption  of  a  marriage  after  the  removal  of  such  impediment. 

In  the  case  Thewlis's  Estate  (217  Pa.  St.,  307),  decided  in  April,  1907,  it  was  held 
that  the  doctrine  of  the  cases  cited  in  the  departmental  decision  referred  to  was 
not  to  be  extended  to  a  case  where  in  good  faith  the  parties  continued  to  live 
together  as  husband  and  wife  after  the  complete  removal  of  the  only  obstacle  in 
the  way  of  a  valid  marriage,  and  so  for  many  years  continually  proclaimed  them- 
selves to  the  public  until  the  relation  ceased  by  the  husband's  death. 

In  view  of  this  decision  the  request  of  the  Commissioner  of  Pensions  to  reopen  and 
readjudicate  this  case  as  to  whether  the  acts  and  conduct  of  claimant  and  soldier 
evidence  marriage  under  the  recent  Pennsylvania  decisions  is  granted. 

SoavhC.  Haydtn{%  P.  D.,  364) 8 

Colorado— </Oxninon  law. 
A  conmion-law  marriage  is  valid  in  Colorado.  (Taylor  v.  Taylor,  10  Ct.  Appls.,  303.) 
The  county  court  at  Denver,  Colo.,  in  the  matter  of  the  estate  of  the  soldier,  Rufus  L. 
Collins,  deceased,  having  found  the  claimant,  Sarah  D.  Collins,  to  be  the  widow 
and  only  heir  of  said  soldier,  and  the  evidence  filed  in  this  pension  claim  satisfac- 
torily establishing  the  existence  of  a  common-law  marriage  between  claimant  and 
soldier  valid  in  the  State  of  Colorado,  it  is  held  that  she  is  the  widow  of  said  soldier 
lor  pensionable  purposes. 

SarahD.  Collins  {tvidow) 294 

District  of  Columbia. 
This  soldier  was  divorced  in  1864  in  the  District  of  Columbia  from  his  first  wife,  the 
decree  providing  he  should  not  remarry  during  her  lifetime.    In  1884  he  married 
this  claimant  in  said  District,  and  lived  with  her  until  his  death,  in  1908,  his  first 
wife  surviving. 
Held: 
Such  remarriage  was  valid  notwithstanding  the  prohibitory  provision  in  said  decree, 
there  being  no  law  of  said  District  declaring  such  remarriages  void. 

Frances  A.  Lushy  (widow) 44 

The  evidence  establishes  a  valid  common-law  marriage,  in  the  District  of  Columbia, 
between  the  soldier  and  Julia  as  subeisting  at  the  time  of  his  marriage,  in  said  Dis- 
trict, to  this  claimant,  and  at  his  death,  also  in  said  District,  and  this  claimant  is 
not  his  widow. 

Lettie  Robinson  (widow) 116 

Divorce — Oklahoma. 
The  evidence  herein  fails  to  establish  the  fact  of  a  divorce  of  claimant  from  the  soldier, 
and  a  valid  marriage  between  them  being  shown,  she  remained  his  wife  to  the  date 
of  his  death  and  is  his  widow. 

Nancy  Jane  Tharp  (widow) 40 

Georgia — Common  Law. 
At  the  time  of  soldier's  marriage  in  March,  1904,  to  claimant  in  North  Carolina  (where 
he  was  reared  and  where  his  family  resided),  he  had  an  undivorced  wife  living  in 
New  Mexico.  On  receiving  notice  that  his  New  Mexico  wife  had  aj^plied  for  one- 
half  of  his  pension,  he  left  claimant  and  returned  to  New  Mexico,  but  notj^  his  wife, 
and  sought  to  have  her  withdraw  her  claim  for  half  of  his  pension.  Said  wife  was 
divorced  from  him  in  May,  1905.  Soldier  returned  to  his  home  in  North  Carolina  in 
1906,  and  in  October  of  that  year  commenced  cohabiting  again  with  claimant  (who 
was  ignorant  of  a  former  marriage)  in  Oeorgia,  and  they  lived  together  in  said  State 
as  husband  and  wife  for  two  weeks,  and  had  with  them  their  child,  born  during  his 
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absence,  soldier  acknowledging  said  child  to  be  his  child  and  claimant  to  be  his 
wife,  and  they  were  known  as  such  in  Geoigia  and  in  Ncnrth  Carolina.  Soldie  waa 
a  pensioner  at  $50  per  month  on  account  of  disease  of  lungs,  and  told  his  wife  that  as 
he  needed  all  his  pension  for  himself  she  should  resume  her  position  in  the  cotton 
mills,  which  she  did,  and  he  returned  to  his  sister's  home  in  Nortli  Caiolina,  ^ere 
he  died  of  consumption  about  four  months  later. 
Held: 
That  as  under  the  laws  of  Georgia  common-law  marriages  are  recognized  as  valid,  the 
cohabitation  of  soldier  and  claimant  in  said  State,  after  the  removal  of  the  impedi- 
ment of  their  marriage,  recognizing  each  other,  and  being  recognized  by  all  who 
knew  them,  as  husband  and  wife  and  the  parents  of  said  child,  are  facts  sufficient  to 
show  a  mutual  agreement  to  live  together  in  a  state  of  matrimony  and  to  establish  a 
marriage  in  accordance  with  the  common  law. 

Tame  Guffey  (ividow) 64 

dinois. 
The  evidence  is  sufficient  to  show  that  the  claimant  was  divorced  from  the  soldiar 
prior  to  his  military  service.  Even  if  there  was  no  divorce,  it  is  shown  by  the 
evidence  that  at  the  date  of  the  death  of  this  soldier  in  1862  this  claimant  was  Uving 
in  the  State  of  Illinois  with  another  man  as  his  wife,  whom  she  had  mairied  in  good 
faith  in  the  belief  at  the  time  that  the  soldier  had  obtained  a  divorce  from  her,  and 
with  whom  she  continued  to  live  and  cohabit  as  his  wife  in  said  State  until  his 
death  in  1888.  A  common-law  marriage,  legal  and  valid  under  the  laws  of  Illinois, 
aroHe  on  the  removal  of  the  impediment  thereto  by  the  death  of  the  soldier,  and 
there  is  no  period  during  which  this  claimant  could  be  pensioned  as  the  widow  of  the 
soldier  under  the  provisions  of  the  pension  laws. — (Rachel  Hays,  formerly  Collier, 
15  P.  D.,  186,  and  authorities  therein  cited.) 

Harriet  M.  De  Wolf  as  widow  of  Lewis  C.  Lewis 259 

Indiana— Impediment, 

Claimant  married  the  soldier  in  the  State  of  Indiana  at  a  date  when  he  had  a  li\'ing, 
undivorced  wife.    No  divorce  was  ever  had  or  attempted  between  the  soldier  and 
his  first  wife,  but,  notwithstanding,  each  remarried.    The  first  wife  survived  the 
soldier. 
Held: 

That  claimant  has  no  title  under  the  act  of  June  27,  1890. 

The  department  has  the  right  to  declare  in  each  claim  what  class,  quality,  and  amount 
of  proof  it  will  require  to  establish  a  particular  status;  and  when  its  conclusion  on  the 
facta  \a  reached,  it  will,  imder  section  2  of  the  act  of  August  7,  1882,  apply,  in  mar- 
riage cases,  the  law  of  the  particular  State. 

When  two  parties  claim  pension  through  the  same  alleged  husband,  neither  of  them 
can  prevail  by  reason  of  the  untenable  position  of  the  other,  but  by  the  lawfulness  of 
her  own  claim. 

Cindarilla  Cook  (as  widow) 134 

Iowa. 
This  claimant,  Eveline,  was  first  married  in  March,  1860,  to  Edward  W.  Bradfield, 
and  lived  with  him  as  his  wife  in  the  State  of  Iowa  until  November,  1861,  when  he 
enlisted  in  the  Army,  and  served  therein  until  ho  was  dischaiged  in  June,  1862. 
Bradfield  did  not  return  to  the  claimant  in  Iowa,  and  their  marital  relations  were 
never  resumed,  nor  was  their  marriage  ever  dissolved  by  divorce.  In  December, 
1864,  Eveline  was  married  to  Carlos  B.  Proeser  and  lived  with  him  continuously 
thereafter  as  his  wife,  in  the  State  of  Iowa,  until  his  death  in  July,  1906.  Bradfield 
alw  remarried  in  August,  1866,  one  Eleanor  Wilkinson,  in  the  State  of  Michigan, 
and  lived  with  her  as  his  wife  in  that  State  until  his  death  in  July,  1886.    The 
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evidence  shows  that  within  a  short  time  after  her  marriage  to  Prosser  Eveline  had 
personal  knowledge  that  her  first  husband,  Bradfield,  was  living. 

Section  3151  of  the  Code  of  Iowa  of  1897  (section  2201  of  the  Code  of  1873)  provides 
that  a  marriage  between  parties  either  of  whom  has  a  husband  or  wife  li\dng  is  void, 
*'but,  if  the  parties  live  and  cohabit  together  after  the  death  or  divorce  of  the  former 
husband  or  wife,  such  marriage  shall  be  valid." 
Held: 

That  the  continuous  cohabitation  of  Eveline  and  Proeser  as  husband  and  wife  for 
twenty  years  in  the  State  of  Iowa  after  the  removal  of  the  impediment  to  their 
lawful  marriage  by  the  death  of  Bradfield  in  July,  1886,  with  every  indicia  of  matri- 
mony and  matrimonial  intent,  is  sufficient  under  and  by  virtue  of  said  statute  to 
constitute  their  relation  that  of  lawful  matrimony  from  and  after  that  date,  and 
their  marriage  valid  under  the  law  of  that  State,  and  she  is  entitled  to  recognition 
under  the  pension  laws  as  the  widow  of  Proeser. 

Eveliru  Prosser  {widow) 218 

The  evidence  satisfactorily  demonstrates  that  the  claimant's  marriage  with  one 
Grandon,  in  1870,  in  the  State  of  Iowa,  was  void,  ab  initio,  for  the  reason  he  then  had 
a  living  and  undivorced  wife.    Under  such  circumstances  no  divorce  from  Grandon  • 
was  necessary,  and  she  had  full  lawful  capacity  to  marry  the  soldier  herein  in  1877. 
Held: 

Claimant  was  the  lawful  wife  and  is  now  the  widow  of  the  soldier  in  question. 

Esilvia  Austin  (widow) 318 

Kentucky — Act  of  June  14,  1910 — Negroes  and  mulattoes. 
The  act  of  the  legislature  of  the  State  of  Kentucky  which  became  operative  June  14, 

1910,  recognized  the  lawful  marital  status  of  all  negroes  who  had  cohabited  together 

as  man  and  wife  prior  to  February  14, 1866,  and  who  so  continued  to  live  and  cohabit 

up  to  the  death  of  either  or  both  of  the  parties. 
Held: 
The  effect  of  this  statute  is  to  make  such  marriages  lawful  from  and  after  February  14, 

1866,  but  the  wife  of  a  soldier  asserting  title  to  pension  by  reason  of  being  the  soldier^a 

widow  could  not  lawfully  assert  such  a  right  until  the  date  on  which  such  statute 

became  operative. 
A  declaration  asserting  a  right  which  does  not  exist  at  the  date  of  the  execution  of  the 

declaration  is  absolutely  void. 
No  claim  for  pension  in  which  the  marital  status  is  asserted  and  claimed  by  virtue  of 

said  act  is  entitled  to  consideration  if  executed  prior  to  June  14,  1910. 

Catherine  Arnold  {alleged  widow) 253 

Haseachusetts. 

Appellant  married  one  Knowles  by  a  ceremony  in  the  State  of  New  Hampshire  in 
1870,  with  whom  she  lived  as  his  wife  in  New  Hampshire  and  New  York  until 
August  13,  1876,  when  he  left  her,  ostensibly  to  go  to  his  father  in  Minnesota,  and 
has  not  since  been  heard  of  or  from  by  appellant  or  any  of  his  relatives  known  to 
be  alive;  and  being  informed  and  believing  that  he  was  dead  she  married  the  soldier 
by  a  ceremony  in  the  State  of  Massachusetts  on  May  6,  1882,  and  lived  with  him  as 
his  wife  from  the  time  of  such  marriage  to  his  death  in  said  State  on  June  26,  1910. 
HeW: 

That  said  Knowles  is  presumed  to  have  been  alive  until  the  expiration  of  seven  years 
from  his  disappearance,  but  under  the  facts  in  this  case  he  is  presumed  to  be  dead 
from  and  after  August  13,  18S3. 

That  appellant's  marriage  to  soldier  by  a  ceremony  in  1882  was  void,  but  having 
lived  with  him  continuously  from  said  date  to  his  death  in  said  State  of  Massachusetts, 
and  after  the  removal  of  the  impediment  to  a  lawful  marriage  by  presuming  the 
death  of  Knowles  after  stnen  years*  unexplained  absence  unheard  of, under  the  act 
of  the  Massachusetts^  Legislature  of  May  29,  1895  (Rev.  L.  Ma^js.,  chap.  427),  and  th4^ 
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supplemental  legislation  of  1896  (Rev.  L.  Mass.,  chap.  499),  she  is  held  to  have  been 
legally  married,  to  said  soldier  from  and  after  the  removal  of  such  impediment, 
August  13,  1883,  and  on  his  death  on  June  26,  1910,  became  his  widow  under  the 
laws  of  Massachusetts.  b>ee  Turner,  Admr.,  v.  Williams,  Admr.  (202  Mass.,  500). 
The  decisions  in  the  cases  of  Sarah  M.  Reed  (15  P.  D.,  462)  and  Lena  E.  C<^r"i  (17 
P.  D.,  268)  ^111  not  hereafter  be  followed  in  any  case  where  the  facts  bring  it  within 
the  scope  of  this  dc<'ision. 

Julia  A.  Darling  (widow) 489 

Iffiaaissippi — License  and  ceremony. 

The  claimant  was  married  to  the  soldier  in  the  State  of  Mississippi  on  April  30,  1879, 
and  lived  with  him  thereafter  as  his  wife  in  that  State  until  his  death,  on  May  4, 
1907.  She  had  previously  married  in  said  State  one  John  Williams  on  March  15, 
1877,  who  is  shown  to  have  been  alive  as  late  as  1895,  and  from  v^om.ahe  was  never 
divorced. 

Under  the  law  of  the  State  of  Mississippi  (Code  of  1892,  sec.  2864),  license  and  cere- 
mony are  essential  to  the  validity  of  a  marriage  in  that  State  since  November  1, 
1892. 
Held: 

The  marriage  of  the  soldier  and  claimant  was  null  and  void  at  its  inception,  and  no 
subsequent  marriage  by  license  and  ceremony,  as  required  by  law,  having  been 
contracted  or  solemnized  between  them  subsequent  to  1895,  the  time  her  first  hus- 
band was  last  heard  of,  it  never  could  have  become  a  valid  marriage  in  that  State, 
and  she  is  not  the  lawful  widow  of  the  soldier,  and  is  not  pensionable  as  such  under 
any  law. 

J/oruz  Clark  (alleged  widow) 230 

New  York. 

The  appellant  and  soldier  were  married  in  New  York  in  1887,  where  they  resided 
until  his  death.  She  and  one  Blanchard,  who  survived  the  soldier,  were  married 
in  1862,  and  separated  in  1866,  and  thenceforth  he  absented  himself  from  her.  She 
made  no  inquiries;  in  fact,  refrained  from  making  inquiries  as  to  his  whereabouts 
or  fate  from  the  time  of  their  separation;  never  heard  that  he  was  dead  until  after 
the  death  of  the  soldier. 

The  laws  of  New  York  provide  that  a  second  or  subsequent  marriage  shall  not  be  con- 
tracted by  any  person  during  the  lifetime  of  any  former  husband  or  wife  of  such  per- 
son (save  in  case  of  divorce,  etc.),  and  if  contracted  shall  be  absolutely  void  except; 
"If  any  person  whose  husband  or  wife  shall  have  absented  himself  or  herself  for  the 
space  of  five  consecutive  years  without  being  known  to  such  person  to  be  living 
during  that  time  shall  marry  during  the  lifetime  of  such  absent  husband  or  wife, 
the  marriage  shall  be  void  only  from  the  time  that  its  nullity  shall  be  pronounced 
by  a  court  of  competent  authority."  (R.  S.  of  N.  Y.,  sec.  6,  chap.  8,  art.  1.) 
IJeld: 

That  by  reason  of  the  lack  of  good  faith  on  the  part  of  the  appellant  in  contracting  a 
marriairo  with  the  soldier  as  evidenced  by  her  failure  and  refusal  to  learn  if  her 
abs(>nt  husband  was  living,  said  marriage  did  not  meet  with  the  requirements  of 
the  statute,  in  that  appellant's  husband  was  absent  from  her  without  being  known 
to  her  to  be  living,  within  the  meaning  of  said  statute,  and  therefore  was  absolutely 
void. 

Anngenette  IJewctt  (as  vidoiv) 395 

The  mother  of  these  claimants  contracted  in  1886,  when  she  was  under  14  years  of  age, 
a  marriage  in  the  State  of  New  York,  by  the  laws  of  which  State  such  marriage  was 
voidable  only  for  her  nonage,  and  only  void  from  the  date  of  a  decree  bo  declaring  it. 

No  such  decree  having  ever  been  rendered  as  to  her  said  marriage,  her  subsequent 
marriage,  in  1891,  in  that  State  to  the  soldier  herein  was  null  and  void  ab  initio^ 
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and  said  children  bom  of  the  latter  marria<;e  can  not  be  considered,  under  section 
4704,  Revised  Statutes,  legitimate  for  pensionable  purposes. 

Minors  of  Amos  Baker 96 

This  claimant,  after  the  soldier's  death,  married  Chadwick,  Jime  22,  1865,  in  the 
State  of  New  York,  and  lived  with  him  as  his  wife  until  1892  or  later,  when  they 
separated.  He  procured  in  1899,  at  his  domicile  in  the  State  of  Minnesota,  a  decree 
of  divorce  on  publication  notice.  She  in  1907,  at  her  domicile  in  the  State  of 
Washington,  procured,  on  personal  service,  a  decree  declaring  such  marriage  null 
and  void  because  of  a  former  wife  of  said  Chadwick  then  living  and  imdivorced. 
Each  proceeding  was  regular  and  conformable  to  law,  with  adequate  jurisdiction  to 
support  the  decree  rendered.  In  the  divorce  action  no  issue  as  to  validity  of  the 
marriage  was  in  fact  raised  or  passed  upon.  In  the  nullity  action  no  notice  of  the 
divorce  action  was  given  the  court.  The  claimant,  as  guardian  of  the  soldier's 
minor  chUdren,  claimed  and  received  pension  accordingly  up  to  the  sixteenth  year 
of  the  yoimgest  child. 
Held: 

Claimant  is  not  estopped  from  denying  herein  the  validity  of  her  marriage  to  Chad- 
wick, but  is  estopped  from  receiving  pension  as  widow  for  the  period  during  which 
she  received  pension  as  guardian. 

A  divorce  decree  is  only  presumptive  evidence  as  to  the  validity  of  the  marriage 
dissolved  when  no  issue  as  to  its  validity  was  raised  or  passed  upon  in  such  action, 
and  does  not  estop  the  party  against  whom  it  was  rendered,  on  constructive  notice 
and  default,  from  prosecuting  an  action  for  nullity  of  such  marriage. 

The  claimant's  marriage  to  said  Chadwick  is  shown  both  by  said  nullity  decree  and  by 
the  testimony  of  himself  and  his  former  wife  to  have  been  null  and  void  because  of 
the  latter  being  alive  and  undivorced. 

Distinguishing  cases  of  Jennette  Thompson  (14  P.  D.,  469)  and  Mary  E.  Ward  (17 
P.  D.,  35). 

Elizabeth  P.  Maxwell  (widow) "     126 

This  soldier  mariled  the  claimant  in  New  York  in  1869,  lived  there  with  her  imtil 
1891,  when  he  went  to  Illinois,  procured  there  in  1893,  on  constructive  service,  a 
decree  of  divorce,  remarried  six  weeks  later,  and  soon  after  returned  to  New  York, 
where  he  died  in  1897,  both  his  first  and  his  second  wife  surviving  and  being  resi- 
dents also  of  that  State,  and  both  filing  claims  for  pension  as  widow. 

While  said  claims  were  pending  the  first  wife  was  adjudged,  at  her  instance,  to  be  the 
soldier's  widow  by  the  surrogate's  court  and  also  by  the  supreme  court  of  the  county 
wherein  he  died,  the  second  wife  being  served  and  answering  in  both  proceedings, 
setting  up  said  divorce  and  remarriage. 

Whereupon  it  was  held  said  decrees  of  the  surrogate's  court  and  the  supreme  court  are 
ineffective  in  said  claims;  that  said  divorce  and  remarriage  were  valid,  notwith- 
standing said  decrees;  and  that  said  second  wife  was  the  soldier's  lawful  wife  at  the 
time  of  his  death. 
Held: 

That  under  the  act  of  August  7,  1882,  the  law  which  is  determinative  of  the  question 
of  widowhood  in  a  pension  claim  is  that  of  the  place  where  the  soldier  resided  at  the 
time  of  his  death. 

That  the  determinative  law  of  such  i)lace  prescribed  by  said  act  is  not  the  mere  admin- 
istrative law  of  evidence  or  proof  of  marriage,  but  the  substantive  law  of  marriage  of 
that  place. 

That  the  decision  of  a  competent  court  which  is  procured  without  fraud  for  the  purpose 
of  securing  pension  will  be  accepted  in  a  pension  claim  as  conclusive  in  its  purport 
and  effect. 

The  surrogate's  and  supreme  court  decrees  herein  were  competently  rendered  and 
establish  the  claimant's  and  soldier's  marriage  status  in  that  State  at  the  time  of  hisT{> 
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death,  it  being  the  law  of  New  York  that  a  divorce  decree  procured  in  another  State 
on  constructive  service  alone  against  a  defendant  of  New  York  State  is  of  no  force  or 
effect  in  New  York  and  does  not  affect  the  marriage  status  in  that  State  of  such 
defendant. 

Amanda  M.  Gorham,  widow  (17  P.  D.,  97) 143 

The  marriage  of  the  appellant  with  a  lunatic  in  New  York,  where  she  resides,  being 
by  the  law  of  that  State  voidable,  not  void  at  its  inception,  is  a  marriage  de  jure,  and 
upon  it8  inception  her  pensionable  status  as  the  widow  of  the  soldier  ceased,  and 
having  ceased  is  not  revived  by  the  dissolution  of  said  marriage  by  a  decree  of 
nullity,  or  of  divorce  save  as  provided  by  the  act  of  March  3,  1901. 

'Alice  WiUs  (widow) 214 

The  relation  between  the  claimant  and  the  soldier  having  been  not  only  illicit,  but 
also  meretricious,  in  its  commencement,  and  no  facts  being  shown  from  which  it  can 
be  legitimately  inferred  that  its  character  was  afterwards  changed  by  mutual  con- 
sent, and  their  cohabitation  having  ceased  twenty-one  years  prior  to  the  soldier's 
death,  it  can  not  be  presumed,  under  the  holdings  of  the  courts  of  the  State  of  New 
York,  that  there  was  a  valid  common-law  marriage  siibsequent  to  the  removal  of  the 
impediment  to  a  lawful  union . 

Nellie  Ilutchins  (as  widow) 384 

Appellant's  application  to  have  soldier's  pension  paid  to  her  under  section  4766  of  the 
Revised  Statutes,  he  being  mentally  incompetent  and  confined  in  the  Buffalo 
State  Hospital  in  New  York,  was  rejected  on  the  ground  that  she  was  not  his  wife. 
She  married  pensioner  in  1872  by  a  ceremony,  believing  that  her  first  husband  was 

.  drowned  in  1867,  lees  than  five  years  after  his  disappearance  and  supposed  death, 
he  having  been  alive  until  1908,  of  which  fact  she  was  not  informed  until  after  filing 
her  application. 

Prior  to  the  year  1901  marriages  as  at  common  law,  per  verba  depnesenti,  without  an 
agreement  in  writing  executed  in  presence  of  witnesses,  were  valid  in  the  State  of 
New  York,  the  laws  of  which  State  also  provide  that  the  marriage  of  a  person  during 
the  lifetime  of  a  husband  or  wife  who  had  absented  him  or  her  self  for  the  space 
of  five  consecutive  years  without  being  kno^oi  to  such  person  to  have  been  living 
during  that  time,  shall  be  void  only  from  the  time  that  its  nullity  shall  be  pro- 
nounced by  a  court  of  competent  jurisdiction. 
Held: 

That  the  factjs  in  this  case  are  sufficient  to  warrant  the  presumption  of  a  common-law 
marriage  between  appellant  and  pensioner  subsequent  to  the  expiration  of  the  five 
years  from  the  time  said  first  husband  absented  himself,  and  prior  to  1901,  and  said 

'  marriage  not  having  been  i)r()nounced  void  during  said  first  husband's  life,  nor  since, 
such  marriage  was,  by  reason  of  said  statute,  valid. 

Elizabeth,  wife  of  Leopold  Sharpp  (insane) ^1 

Oreg^on — After  divorce  marriage  in  another  State. 

Appellant  married  the  soldier  by  ceremony  in  the  State  of  Idaho  March  5,  1900,  three 
days  after  obtaining  a  decree  of  divorce  from  one  Umbeiger,  the  laws  of  Oregon  pro- 
viding that  neither  party  to  8U(!h  a  divorce  shall  be  capable  of  contracting  marriage 
with  a  third  person  until  the  Huit  has  been  heanl  and  determined  on  appeal;  or,  if 
no  appeal  be  taken,  at  the  expiration  of  six  months,  the  period  allowed  by  the  code 
to  take  such  appeal.  Said  marriage  was  therefore  null  and  void  in  the  said  State. 
(McLennen  v.  McLennen,  31  Oreg.,  480.) 

Said  decree  became  absolute  September  2,  1900,  and  soldier  died  in  1909,  having  lived 
with  appellant  in  the  State  of  Oregon  as  husband  and  wife  from  said  ceremony  of 
marriage,  in  March,  1900,  up  to  soldier's  death,  believing  said  marriage  ceremony 
to  have  been  valid.  The  existence  of  every  essential  of  a  common-law  marriage 
being  shown,  it  is  held  under  the  decision  of  the  Supreme  Court  of  the  United  States 

uiymzeu  uy  x^j  v>' v^pc  iv^ 
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in  the  caae  of  Meister  v.  Moore  (96  U.  S.,  76),  based  on  a  Michigan  statute  which  is 
identical  with  the  statute  of  Oregon,  that  a  valid  marriage  in  Or^on  has  been 
shown. 
The  decision  in  the  claim  of  Sarah  E.  Manwell  (11  P.  D.,  427),  in  so  far  as  it  may  appear 
to  assume  that  the  decision  in  the  case  of  Murray  v.  Murray  (6  Oreg.,  26),  cited  therein, 
pretended  to  hold  that  common-law  marriages  were  valid  under  the  statutes  of  Or^on, 
is  hereby  modified. 

Dora  F.  Glisan  {widow) 323 

Pezmsylvania. 

Claimant  married  the  soldier  by  a  ceremony  in  the  State  of  Pennsylvania  in  1867, 
who  deserted  her  in  1882.  In  1895,  believing  said  soldier  to  be  dead,  she  married 
one  Cornish,  from  whom  sho  was  divorced  in  Ohio  in  November,  1898,  at  which 
time  she  claims  to  have  believed  said  soldier  to  be  dead,  and  said  marriage  to  Cor- 
nish to  have  been  legal  and  valid;  and  a  few  days  thereafter  was  married  to  one 
George  Runyon  in  Ohio,  and  lived  with  him  until  she  had  been  informed  by  a 
special  examiner  of  the  Bureau  of  Pensions  that  her  said  husband  McPherson  had 
been  alive  at  the  date  of  both  of  her  subsequent  marriages,  dying  in  1901,  when  she 
left  Runyon.  Soldier  married  Martha  in  Ohio  in  January,  1884,  and  lived  with 
her  as  her  husband  until  his  death  in  Pennsyh'ania  in  1901.  Martha  was  denied 
a  pension  on  the  ground  that  at  the  time  she  married  soldier  he  had  the  claimant 
herein  as  a  living  and  undivorced  wife,  and  claimant  was  denied  a  pension  on  the 
ground  that,  in  1895,  she  obtained  a  divorce  from  Comifih,  and  so  long  as  such 
decree  stands  unimpeached  it  is  satisfactory  evidence  that  her  marriage  to  Cornish 
was  lawful,  basing  said  action  on  the  decision  of  the  department  in  the  case  of 
Francis  G.  Aldrich.  (17  P.  D.,  82.) 
Held: 

That  daimant^s  marriages  to  both  Cornish  and  Runyon  were  absohitely  void,  and  as 
claimant  had  never  been  married  to  Cornish  there  was  no  marriage  between  them 
that  could  be  dissolved  by  such  divorce  proceedings;  and  that  if  claimant  in  good 
faith  procured  said  decree  of  divorce  with  the  honest  belief  that  soldier  was  dead 
and  her  marriage  to  Cornish  valid,  she  is  not  estopped  by  said  decree  from  claiming 
pension  as  the  widow  of  soldier. 

The  opinion  in  the  case  of  Francis  G.  Aldrich  (17  P.  D.,  82),  in  so  far  as  the  same  may 
be  in  conflict  with  the  holding  in  this  claim,  is  hereby  modified. 

Susanah  McPherson  (uidow) 300 

MASSACHUSETTS  LAWS. 

See  Marriage,  53,  489. 

MEDICAL  EVIDENCE. 

See  Restoration,  353. 

MEXICAN  MAKATJDEBS. 

See  Service,  73. 
MICHIGAN  LAWS. 

See  Dn'ORCE,  502. 
MILITAB7  AGE.. 

See  Service,  440. 
MILITIA. 

See  Skrvice,  -MG.  Digitized  by  CrrOOglC 
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MINNESOTA  LAWS. 

See  Divorce,  126. 
MINOBS. 

See  Division  op  Pension,  223. 

Title  while  widow  survives. 
The  mother  of  the  claimmg  children  is  still  living,  having  married  the  soldier  subse- 
quent to  the  passage  of  the  act  of  June  27,  1890,  remarrying  one  Cleer  probably 
early  in  the  year  1908.    She  has  no  title  under  the  act  of  June  27,  1890,  but  she  has 
a  status  as  his  widow,  under  the  general  law,  from  his  death  up  to  the  time  of  her 
remarriage.    The  minors'  declaration  under^the  act  of  June  27,  1890,  was  filed 
before  the  remarriage  of  their  mother. 
Held: 
Claimants  have  no  title  under  the  declaration  in  question. 

No  individual  who  has  a  direct  or  collateral  right  to  pension,  whether  proved  or 
otherwise,  can  divest  himself  or  herself  of  such  right  for  the  purpose  of  bestowing 
it  upon  another  whose  title  is  a  contingent  one. 

Minors  of  Aaron  L.  Brann 70 

MISSISSIPPI  LAWS. 

See  Marriaoes,  230. 

MISSOtntI  MILITIA. 

See  Service,  446. 

MONONGAHELA  DEPARTMENTAL  CORPS  (PA.). 

See  Service  (Capt.  Kemp's  Co.),  10. 

MOTION  TO  ADVANCE   CASE. 

See  Practice,  538. 

NEBRASKA  INDEPENDENT  SCOX7TS  CAVALRY. 

See  Service,  62. 

NEBRASKA  LAWS. 

See  Divorce  (Vacating  Decree),  108. 

NECESSITOUS  CIRCUMSTANCBS. 

See  Division  op  Pension,  291,  401,  415. 

NEGLECT. 

See  Attorneys,  429,  483. 

NEGROES  AND  MXJLATTOES. 

See  Marriage  (Ky.),  253. 

NEPHRITIS. 

See  Pathological  Sequence,  453. 

NEURITIS. 

See  DisABiUTY,  380.       ^.^.^^.^^^  ^^  GoOglc 
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NEWLY  DISCOVERED  EVIDENCE. 

See  Division  op  Pensions,  209. 

NEW  YOBK  LAWS. 

See  Estoppel,  455;  Marriage,  96,  126,  143,  214,  384,  395,  421. 

NOTICE. 

See  Divorce,  53. 

NOTICE  BY  SPECIAL  EXAMINEE. 

Act  of  March  3,  1899. 
A  notice  by  the  special  examiner  which  states  that  he  will  "on  the  13  "  of  March,  1909, 
and  continuing  thereafter  as  long  as  may  be  necessary,  at  Washington,  D.  C,  and 
elsewhere,  if  necessary,  conduct  a  special  examination  of  the  aforesaid  pension, 
claim  is  fatally  defective  as  failing  to  indicate  the  hour  or  the  locality  in  Washing- 
ton, D.  C,  where  the  special  examination  was  to  be  held. 

Bond  V.  Bond 98 

NOTICE  TO  TAKE  TESTIMONY. 

Act  of  March  3,  1899. 
The  notice  to  claimant  and  pensioner,  or  their  respective  attorneys,  of  the  taking  of 
testimony  by  a  special  examiner  in  claims  for  division  of  pension  arising  under  the 
second  ahd  third  provisos  of  the  act  of  March  3,  1899,  should  clearly  and  definitely 
indicate  the  place  where  and  the  time  when  such  examination  is  to  be  held. 

Bond  V.  Bond "98 

NUNC  PBrO  TUNC  DECBEE. 

See  Divorce,  53. 

OBDEB  NO.  354. 

See  Attorneys,  429. 

OBEOON  LAWS. 

See  Marriage,  323. 

OBIGIN. 

Disability — ^Tuberculosis  and  enlarged  glands. 
The  "slightly  enlarged  gland,  right  side,"  noted  at  claimant's  enlistment,  was  evi- 
dently a  manifestation  of  the  tubercular  disease  of  the  lymphatic  glands  of  the 
neck  which  necessitated  operations  for  their  removal  resulting  in  claimant's  dis- 
charge from  the  military  service,  and  did  not  originate  in  the  service  in  line  of 
duty. 

Ignacy  Goscinski 475 

PABDON. 

See  Dishonorable  Discharge,  409. 

PABTIES. 

See  Pending  Claim,  435. 
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PATHOLOGICAL   SEQTJEKCE. 

Chrome  diarrhea  and  gallatones. 
Appellant's  husband  served  during  the  Civil  War,  from  February  25  to  July  22,  1865, 
and  died  September  27, 1899,  of  gallstones.  He  was  paid  pension  under  the  general 
law  at  $4  per  month,  on  account  of  disability  resulting  from  chronic  diarrhea,  from 
May  1,  1885,  date  of  filing  claim,  to  July,  1890,  when  he  was  pensioned  at  $6  per 
month  under  the  act  of  June  27,  1890,  for  partial  inability  to  earn  a  support  by 
reason  of  disability  from  diarrhea  and  other  causes,  though  there  were  no  physical 
signs  of  said  diarrhea  present  during  any  of  the  period  from  filing  his  claim  in  1885 
to  his  death  in  1899.  The  facte  in  the  case,  as  stated,  are  not  sufficient  upon  which 
to  base  a  conclusion  that  chronic  diarrhea  bore  any  causative  relation  to  the  fatal 
gallstones. 

Hannah  D.  Rtische  {vndovi) 470 

Gangrene  and  frostbite. 
The  facts  in  the  case  do  not  warrant  the  conclusion  that  the  loss  of  left  foot  from  gan- 
grene 10  years  after  discharge  was  due  to  frostbite  incurred  in  service,  as  alleged 
by  the  appellant. 

James  G.  Ilorton 335 

Nephritis  and  malarial  poisoning. 
Soldier's  death  from  chronic  nephritis  (disease  of  kidneys),  which  his  attending  phy- 
sician regarded  as  a  sequel  of  malarial  poison;  such  a  sequel,  as  observed  by  med- 
ical authorities,  not  being  unusual,  his  death  is  held  to  be  due  to  the  malarial 
poisoning  shown  to  have  been  contracted  during  his  military  service  in  line  of  duty. 
Anna  Tkelen  {widow) 453 

PAYMENT  TO  MINOR  CHILD. 

See  Accrued  Pension,  449. 

PAYMENT  OF  PENSION  TO  WIFE. 

See  Marriage,  221. 

•  PENDING  CLAIM. 

See  Accrued  Pension — ^Acr  op  March  2,  1895, 174. 

Parties — Reimbursement. 
The  proper  party  has  a  right  to  reopen  a  pension  claim  for  the  purpose  of  creating  an 
accrued  pension  fund  from  which  he  may  be  reimbursed,  notwi^standing  the  fact 
that  the  pension  claim  has  been  adjudicated  unfavorably  prior  to  the  applicant's 
death . 

Margaret  A.^  widow  of  John  W.  Day 435 

PENNSYLVANIA  LAWS. 

See  also  Marriage,  300. 
PLEADING  AND  PRACTICE. 

See  Declarations,  37,  535. 
POST-NUPTIAL  AGREEMENTS. 

See  Division  of  Pensions,  282,  404. 
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PBACfTICE. 

See  Accrued  Pension,  174;  Attorneys,  483;  Change  of  Name  op  Disabiuty,  1; 
Declarations,  349,  359;  Division  op  Pension,  209;  Divorce,  519;  Surgical 
Appliances,  400. 

Bules  1  and  16 — Appeals. 
Rule  1  of  Rules  of  Practice  is  applicable  to  appeals  from  bureau  action  in  cases 
arising  under  the  act  of  March  3, 1899,  and  Rule  16  only  limits  the  time  of  appeal  to 
thirty  days  to  the  extent  specified  therein. 

Jago  V.  Jago 415 

Bule  2 — ^BeceBsioii — Appeal. 
Where  the  Commissioner  of  Pensions,  after  an  appeal  has  been  filed  from  his  action 
in  a  claim,  instead  of  forwarding  said  appeal  to  the  department  for  consideration 
under  Rule  II,  Rules  of  Practice,  proceeds  to  take  further  evidence  in  the  claim 
and  thereafter  adheres  to  his  former  action,  such  procedure  amounts  to  a  recession 
under  said  rule  from  the  action  from  which  the  appeal  was  filed  and  a  readjudication 
of  the  claim  on  the  new  evidence  subsequently  filed,  and  in  disposing  of  said  appeal 
and  in  completing  the  record  the  department  will  reverse  the  action  against  which 
the  appeal  was  directed,  and  such  subsequent  action  by  the  commissioner  will  be 
considered  as  a  new  action  or  readjudication  from  which  an  appeal  will  lie. 

^ohnS,  Osier 539 

Bule  18 — ^Motion  to  advance  hearing. 
A  motion  to  advance  a  case  on  the  docket  failing  to  comply  with  the  requirements  of 
Rule  XVIII,  Rules  of  Practice,  but  stating  merely  the  conclusions  of  an  attorney 
that  the  appeal  involves  points  of  law  applicable  to  many  other  cases,  without 
showing  what  such  points  of  law  are,  will  not  be  entertained. 

JamMS  Kerrigan 538 

PBEST7HPTI0N. 

See  Marriage,  8,  384. 

FBBST7MPTION  OF  DEATH. 

See  Evidence,  367;  Marriage,  489. 

PBESX7MPTI0N  OF  FBIOB  SOUNDNESS. 

See  Evidence,  343. 

PBIOBITY. 

See  Attorneys,  431. 

FBOBATE  OOUBT. 

See  Marriage,  294. 

PBOVOST  HABSHAL. 

See  Service,  7. 

BATE. 

See  Declaration,  466. 
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BATZFICATION  OF  CONTBACT  OF  ENUSTMENT. 

See  Sbrvicb,  440. 
BECESSION 

See  P&AcncE,  539. 
BECOGNITION. 

See  Attobneys,  431,  511,  514. 
BEFOBMATION. 

See  Adultbbous  Cohabitation,  32. 
BEFXTNDMENT. 
See  Reimbursement,  165. 
BEGT7I.AB  ABMY. 

See  Sebvice,  501. 
BEOfBTTBSEMENT. 

See  Pendinq  Claim,  435. 
Accrued  pension — ^Last  sickneas  and  burial. 
Under  the  act  of  March  2,  1895,  which  authorizes  reimburBement  for  the  expenses  ol 
the  last  sickness  and  burial  of  a  dependent  mother  from  the  accrued  pension  of 
the  decedent  in  case  she  did  not  leave  sufficient  assets  to  meet  such  expenses,  the 
surviving  husband  of  such  deceased  pensioner  is  not  entitled  to  reimbursement  for 
such  expenses  paid  by  him,  or  for.which  he  may  be  legally  liable.  (Digest  of  Deci- 
sions of  Second  Comptroller  of  the  Treasury,  vol.  3,  p.  275,  par.  1066,  and  p.  280, 
par.  1086;  Decisions  of  Comptroller  of  the  Treasury,  vol.  7,  p.  842.)      • 

Edith  A .  Clemmt  (mother) '. .      211 

The  proceeds  of  an  industrial  life  insurance  policy  in  the  Metropolitan  Life  Insurance 
Co.,  on  the  life  of  the  pensioner,  in  the  hands  of  the  claimant  herein,  his  mother, 
less  the  amount  paid  by  her  for  premiums  ou  said  policy,  became  assets  of  the 
estate  of  the  deceased  pensioner;  and,  as  said  assets  are  sufficient  to  pay  the  ex- 
penses of  pensioner's  last  sickness  and  burial,  claimant  is  not  entitled  to  be  reim- 
bursed therefor  out  of  the  pension  accrued  to  the  deceased  up  to  his  death. 

Alfreta  Pierce^  mother  of  Harvey  Tarzwell 412 

Accrued  pension — Assets. 

Soldier  in  his  last  will  and  testament  left  to  his  wife,  in  the  event  she  survived  him, 
all  his  property,  real,  personal,  and  mixed,  absolutely,  pro\'iding  also  that  in  case 
said  property  therein  devised  and  bequeathed  to  his  said  wife  was  not  disposed  of  or 
consumed  by  her  during  her  lifetime  the  same  should  pass  to  his  two  daughters. 
Said  wife  was  i)ensioned  and  at  her  death  |33.20  had  accrued  to  her  as  pension,  out 
of  which  reimbursement  is  sought  to  pay  the  expenses  of  her  last  sickness  and  burial^ 
which  claim  for  reimbursement  was  disallowed  on  the  ground  that  pensioner  left 
aRsets  consisting  of  said  real  estate,  devised  to  her  as  aforesaid  by  the  soldier. 

It  is  held  that  under  the  terms  of  said  will  at  the  death  of  said  widow  of  the  soldier 
said  real  estate  not  disposed  of  by  her  passed  to  said  daughters  immediately,  and  that 
they  took  the  same  under  their  father's  will,  and  the  same  was  not  assets  liable  for 
the  expenses  of  the  deceased  pensioner's  last  sickness  and  burial,  and  therefore  the 
person  who  paid  the  expenses  of  such  last  sickness  and  burial  is  entitled  to  reim- 
bursement therefor  out  of  the  accrued  pension  under  the  provision  of  the  act  of 
March  2,  1895.     (28  Stat.  L.,  964.) 

Eliza  A.  Petticrew  {deceased) -^^^vzea^jQ&Ggle^^ 
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Accrued  pension — Assets — Insurance — State  aid. 

The  proceeds  of  an  industrial  life  insurance  policy  on  the  life  of  the  x>ensioner,  in  the 
hands  of  the  claimant  herein  for  reimbursement  for  the  expenses  of  the  last  sickness 
and  burial  of  pensioner,  less  the  amount  paid  by  said  claimant  for  premiums  on  said 
policy,  becomes  assets  of  the  estate  of  the  deceased  pensioner,  subject  to  be  applied 
to  the  payment  of  said  exx>ense8.  (Alfreta  Pierce,  mother  of  Harvey  Tarzwell, 
18  P.  D.,  412.) 

In  this  case  the  State  of  Ohio  having  i>aid  $75  for  the  burial  exx>ense8  of  the  pensioner, 
under  the  laws  of  that  State  if  the  expense  was  more  than  the  amount  of  the  State 
aid  such  additional  expense  must  be  borne  by  those  who  voluntarily  authorized 

.  such  expense  (14  Com.  Decis.,  103).  Cemetery  charges  are  burial  expenses  and 
must  be  included  in  the  undertaker's  bill  paid  by  the  State. 

^  Sarah  E,  Taylor  {widow) 532 

Accrued  pension — Burial  by  State. 
Pensioner  was  possessed  of  $45  cash  at  the  time  of  her  death,  and  her  burial  expenses 
were  paid  by  the  State.    Her  last  illness  was  of  four  days*  duration,  but  claimant 
has  filed  a  claim  for  reimbursement  for  $462 — $6  for  physician,  $365  for  one  year's 
nursing,  $75  for  undertaker's  bill,  and  $16  for  cemetery  charges. 
Held: 
That  burial  expenses,  when  paid  by  the  State,  include  a  cemetery  lot,  and  as  the 
last  illness  of  pensioner  covered  but  four  days  claimant  could  be  entitled  to  but 
$8  therefor  at  the  usual  rate  of  $2  per  day.    This  sum,  together  with  the  physician's 
bill,  aggregate  $14,  but  as  pensioner  left  $45  in  cash,  the  claim  for  reimbursement 
has  no  foundation. 
The  last  sickness  of  pensioner  was  the  sickness  that  caused  her  death — ^pneumonia — 
and  does  not  include  her  illness  from  fractured  limb  and  senility. 

Phehe  J.  Bates  {widow) 530 

Kevenue-Cutter  Service— Act  May  27,  1908. 

This  pensioner  under  the  act  of  February  6,  1907,  was  dropped  from  the  rolls  and  his 
pension  terminated  on  June  10,  1908,  by  reason  of  the  passage  of  the  act  of  May  27, 
1908,  which  prohibited  the  allowance  or  payment  after  its  date  of  pension  to  any 
commissioned  or  warrant  officer  or  enlisted  man  in  the  Revenue-Cutter  Service 
either  on  the  active  or  retired  list,  and  he  was  required  to  refund  the  quarterly 
payment  of  pension  that  had  been  made  to  him  on  June  4,  1908. 
Held: 

That  said 'quarterly  payment  of  pension  having  been  made  to  the  pensioner  after  the 
passage  of  the  act  of  May  27,  1908,  prohibiting  such  payment,  was  contrary  to  law, 
and  the  action  of  the  Bureau  of  Pensions  in  demanding  and  requiring  the  refund- 
ment of  the  amount  of  pension  so  erroneously  paid  was  correct  and  proper. 

Sidney  T.  Taylor 165 

KEISSTJE. 

See  Declaration,  349. 

KEMAKBIAGE. 

See  Divorce,  44,  53;  Renewal,  168;  Widows  (Act  April  19,  1908)  22. 

BENEWAL. 

See  Restoration,  353;  Service,  158. 
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Act  of  March  3,  1001— Bee  judicata. 

Claimant  was  pensioned  as  the  widow  of  Charles  Jermain  from  September  5,  1862,  to 
June  18)  1864,  when  her  pension  was  terminated  upon  the  ground  of  her  remarriage 
to  Reuben  S.  Austin,  with  whom  she  lived  in  the  relation  of  husband  and  wife  until 
his  d^th,  March  18,  1909.  Her  claim  for  pension  as  the  widow  of  Austin  was 
rejected  on  the  ground  of  her  inability  to  establish  a  legal  marriage  to  him,  and  her 
claim  under  the  act  of  March  3,  1901,  for  renewal  of  pension  as  widow  of  Jermain 
was  rejected  on  the  ground,  also,  that  she  was  unable  to  show  the  validity  of  her 
marriage  to  Austin. 
Held: 

That  as  claimant's  pension  as  the  widow  of  Jermain  was  terminated  by  reason  of  her 
remarriage  to  Austin,  who  has  since  died,  the  question  of  the  l^^ity  of  that  mar- 
riage can  not  be  determined  under  her  claim  filed  under  the  act  of  March  3,  1901, 
and  is  not  an  issue  in  the  claim,  but  so  far  as  such  claim  is  concerned,  the  question 
of  marriage  is  res  judicata,  having  been  disposed  of  in  the  action  terminating  her 
pension  on  the  ground  of  her  remarriage  to  Austin. 

Clarinda  L.  Jermain,  now  Austin  (widow) 168 

Widow's  pension— Act  of  March  3,  1901. 

At  the  time  that  appellant  filed  her  claim  under  the  acts  of  March  3,  1901,  and  Feb- 
ruary 28,  1903,  as  the  remarried  widow  of  Williams  her  name  had  never  been  placed 
on  the  pension  roll  because  of  his  death  and  had  not  been  dropped  therefrom  by 
reason  of  her  remarriage,  and  she  had  no  title  to  renewal  under  said  acts,  there 
never  having  been  a  pension  to  be  renewed. 

Velina  Snowden  as  widow  of  Andrew  J.  Williams 517 

REOFENING. 

See  Res  Judicata,  478. 

RESIDENCE   IN   SOLDIERS'  HOME. 

See  Division  of  Pension,  114,  433. 

RES  JITDICATA. 

See  Division  op  Pensions,  273;  Renewal,  168. 

DedsionB  of  Secretary  and  CommiBsioner. 

The  Commissioner  of  Pensions  is  the  exclusive  judge  of  the  law  and  the  facts  in  all 
cases  within  the  scope  of  his  authority,  subject  to  appeal  to  the  Secretarj"^  of  the 
Interior.     (Stokely  v.  De  Camp,  2  Grant's  cases.  Pa.,  17.) 

The  Commissioner  of  Pensions  and  Secretary  of  the  Interior  constitute  a  special  tri- 
bunal ad  hoc,  and  the  judgments,  decrees,  and  awards  of  such  tribunal  are  in  the 
nature  of  judicial  decrees  concluding  the  rights  of  all  persons  within  the  scope  of 
their  authority,  and  are  necessarily  conclusive  and  final.  (Stokely  v.  De  Camp, 
2  Grant's  cases,  Pa.,  17.) 

Charlotte  Judd  (widow) 478 

RESTORATION. 

Section  4719  Rev.  Stat. — ^Medical  evidencd. 
Where  a  pensioner's  name  has  been  dropped  from  the  pension  roll  under  the  pro- 
visions of  section  4719  of  the  Revised  Statutes  for  failure  to  claim  pension  for  three 
years  after  the  same  shall  have  become  due,  and  an  application  shall  have  been  made 
for  restoration  under  said  section,  it  is  error  to  adjudicate  such  application  as  a 
claim  for  renewal.     (See  case  of  Jacob  Yondorf,  18  P.  D.  349.)      ^  t 
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The  amount  and  kind  of  '*  medical  evidence  as  to  continuance  ol  the  disabDity" 
required  by  section  4719  of  the  Revised  Statutes,  in  cases  of  invalids  who  were  not 
exempt  from  biennial  examinations,  varies  according  to  the  nature  of  the  disability, 
the  essential  fact  to  be  established  by  such  evidence  being  that  the  disability  for 
which  the  claimant  was  originally  pensioned  still  exists;  and  where  the  medical 
referee  has  stated  that,  in  his  opinion,  the  disability  was  of  a  permanent  character 
and  reports  of  two  medical  examinations  show  practically  the  same  pensionable 
physical  conditions  that  existed  when  pension  was  originally  allowed,  such  opinion 
and  reports  constitute  "medical  evidence  of  continuance"  within  the  meaning  and 
intent  of  the  statute,  and  warrant  restoration. 

Charles  Wavcrly 35:1 

BETIBED  LIST. 

See  Reimbubsexent,  165. 

ItETBOAOTIVE  LAWS, 

See  Marriage  (Ky.),  253. 

REVENUE-CTJTTEB  SEBVICE, 

See  Reimbursement  (Act  May  27,  1908),  165. 

REVISED  STATUTES. 

See  Sections  of  the  Revised  Statutes. 

RULE,  2. 

See  Practice,  539. 

RULE  6. 

See  Attorneys,  511,  514. 

RULE  10. 

See  CERnoRARi,  488. 

RULE  16. 

See  Practice,  415. 

RULE  18. 

See  Practice,  538. 

RULE  19. 

See  Attorneys,  511,  614;  Division  of  Pensions,  289. 

RULE   OF  COURT. 

See  Decree  (Interlocutory^  25. 

SECOND  UNITED   STATES  VOLUNTEER  INPANTRT. 

See  Service,  104. 

SECTION  474,  REVISED   STATUTES. 

See  Division  of  Pensions,  177. 
SECTION  2426,  REVISED  STATUTES. 

See  Bounty  Land,  264. 
SECTION  4704,  REVISED   STATUTES. 

See  Legitimacy,  96.  ^.^.^.^^^  ^^  GoOglc 
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8BCTZON  4707,  BEVI8BD  STATT7TBS. 

See  Dependent  Parents,  245. 
SECTION  4719,  BEVI8BB  STATT7TBS. 

See  Restoration,  353. 
SECTION  4720,  BEVISEB  STATUTES. 

See  Afpeaub,  233. 
SBBVICB. 

See  Dishonorable  Discharge,  409;  Honorable  Discharge,  122,  239,  363. 
In  a  war— Act  March  3,  1001. 

When  any  Indian  tribes  are  carrying  on  a  system  of  attacks  upon  the  property  or  per- 
sons, or  both,  of  the  settlers  of  our  frontiers  or  of  travelers  across  our  Territories,  and 
troops  of  the  United  States  are  engaged  in  repelling  such  attacks,  this  is  war  in 
such  a  sense  as  will  justify  the  enforcement  of  the  articles  of  war  against  persons 
found  relieving  the  enemy  with  ammunition. 

The  hostilities  with  Indian  tribes  during  the  year  1866  in  the  vicinity  of  Fort  Phil 
Kearny,  in  the  then  Territory  of  Dakota,  constituted  a  war  within  the  meaning  of 
the  act  of  March  3,  1901. 

Claimant  having  been  the  lawful  wife  of  said  soldier  during  his  service  in  said  war, 
and  her  name  having  been  placed  on  the  pension  roll  because  of  her  husband^s 
death  as  the  result  of  said  service,  her  name  being  dropped  by  reason  of  her  mar- 
riage to  another  person  who  has  since  died,  she  comes  within  the  remedial  provi- 
sions of  the  act  of  March  3,  1901. 

Mary  Oberly  (remarried  Dager) 392 

Indian  wars — Dropping — ^Dialoyalty. 
The  military  operations  in  northern  Texas  between  the  United  States  and  the  Co- 
manche and  other  tribes  of  Indians,  in  which  appellant's  wound  was  received  in 
February,  1860,  were  belligerent  in  character,  and  may  properly  be  considered  as 
an  Indian  war  within  the  meaning  of  section  5  of  the  act  of  March  9,  1878;  appel- 
lant is  therefore  entitled  to  renewal  of  pension  under  said  act,  payment  of  his  pen- 
sion having  been  suspended  by  reason  of  his  having  *' aided  and  abetted  the  late 
rebellion  against  the  authority  of  the  United  States." 

Arthur  J.  O'Neill 15 

Texas  Bangers. 

The  military  service  required  by  the  act  of  May  30, 1908,  to  give  to  the  surviving  officers 
and  enlisted  men  of  the  Texas  Volunteers,  who  served  in  defense  of  the  frontier  of 

*  that  State  against  Mexican  marauders  and  Indian  depredations  from  the  year  1855 
to  the  year  18(50,  inclusive,  a  pensionable  status,  is  a  serv'ice  of  30  days  in  the 
military  service  of  the  United  States;  or  that  the  Government  of  the  United  States 
recognized  sut^h  service  therein  as  a  United  States  service  by  reimbursing  the  State 
of  Texas  therefor. 

The  military  service  required  by  the  act  of  May  30, 1908,  must  be  such  service  as  would 
have  been  recognized  as  a  pensionable  servdce  under  the  provisions  of  the  act  of 
July  27,  1892,  if  the  Texas  Volunteers,  referred  to  in  the  act  of  May  30,  1908,  had 
been  specificially  included  in  said  act  of  July  27,  1892;  or  such  required  service 
in  said  organization  for  which  the  United  States  Government  has  reimbursed  the 
State  of  Texas,  as  evidenced  by  the  muster  rolls  and  vouchers  on  file  in  the  War 
Department. 

The  proof  in  the  present  claim  does  not  show  that  the  service  rendered  by  this  claim- 
ant was  a  pensionable  service  within  the  provisions  of  said  acts.    /-^  t 

Samuel  S.GhoUon i^yi4^'J^^Sr?OOg^^    73 
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War  of  the  BebellLon — California  Mountaineers. 

As  soldier's  service  had  no  connection  with  the  belligerent  operations  in  suppression 
of  the  rebellion  of  the  Southern  States,  but  was  epecial  service  against  the  Indians 
in  the  Humboldt  district  of  California  and  rendered  entirely  in  that  State,  it  can 
not  be  regarded  as  service  during  the  War  of  the  Rebellion,  within  the  meaning  of 
the  act,  and,  therefore,  is  not  pensionable. 

Minor  of  WUliam  G.  Skinner 14 

Captain  Dowd'»  Pacific  Railroad  Company — Service — ^Militia—Missouri 

MiHtia— April  19,  1908. 

Captain  H.  P.  Dowd's  Company  Pacific  Railroad  Guards  of  Volunteer  Missouri  Militia 

was  not  in  the  service  of  the  United  States  during  the  period  of  the  Civil  War,  and 

the  members  thereof  and  their  widows  and  minor  children  are  not  pensionable 

under  existing  laws. 

Minerva  Branch  (tuidow) 446 

Captain  Kemp's  company,  Departmental  Corps. 
Captain  Kemp's  company,  Department  of  the  Monongahela,  Pennsylvania  Volunteer 
Infantry,  was  a  part  of  the  Departmental  Corps  of  the  Pennsylvania  Militia  of  1863, 
and  the  members  thereof  were  not  in  the  United  States  service  except  during  the 
time  they  were  actually  serving  the  United  States.  Soldier's  service  rendered  the 
United  States  in  said  organization  being  reported  by  the  War  Department  as  but 
49  days,  his  widow  has  no  pensionable  status  under  the  act  of  April  19,  1908. 

Isabelle  Perry  (widow) 10 

Close  of. 
Service  in  the  United  States"  Navy  subsequent  to  July  1,  1865,  is  presumtively  not 
rendered  in  the  Civil  W^ar;  but  if  actually  rendered  in  suppressing  the  Civil  War 
as  it  then  existed,  satisfactory  evidence  of  the  fact  overcomes  such  pre^iumption, 
the  biu-den  of  proof  being  on  the  claimant. 
The  claimant,  who  was  an  appointed  officer  in  the  Navy,  served  on  the  ships  Colorado 
and  Frolic,  constituting  a  part  of  the  United  States  Eim)pean  Squadron  cniising  in 
European  waters,  under  orders  to  seize  "any  rebel  vessels"  found  "especially 
the  *  *  ♦  Shenandoah'^  from  prior  to  July  1, 1865,  continuously  to  November  6, 
1865,  when  the  Shenandoah  surrendered  to  British  authorities,  is  held  to  have  been 
serving  the  while  in  the  Civil  War,  within  the  meaning  of  the  act  of  June  27,  1890, 
proof  of  said  facts  by  satisfactory  e\'idence  being  sufficient  to  overcome  the  pre- 
sumption that  said  service  pubsequent  to  July  1,  1865,  was  not  rendered  in  the 
Civil  War. 

Holmes  E.  Offley  (16  F.  D.,  24S) 275 

Deseirtion. 

Appellant's  service  in  the  Regular  Army  under  an  enlistment  on  June  17,  1865,  from 
which  he  deserted  July  30,  1865,  was  rendered  in  the  State  of  Louisiana  prior  to 
the  President's  proclamation  declaring  the  war  at  an  end  in  that  State.  The  charge 
of  desertion  has  not  been  removed,  nor  has  he  been  honorably  discharged  from  his 
said  last  serv^ice.  It  is  hold  that  as  all  of  said  service  was  rendered  prior  to  the  Presi- 
dent's proclamation  of  April  2,  1866,  declaring  the  rebellion  in  that  and  other  States 
at  an  end,  the  presumption  is  that  such  service  was  rendered  during  the  War  of  the 
Rebellion,  as  mentioned  in  the  act  of  June  27, 1890,  and  the  burden  of  proof  is  on  the 
appellant  to  show  that  such  service  had  no  connection  with  said  war;  and  as  appel- 
lant deserted  and  was  not  discharged  from  his  last  contract  of  service  in  and  for  the 
Civil  War  the  joint  resolutions  of  July  1,  1902,  and  June  28,  1906,  afford  him  no 
relief;  and  therefore,  as  he  has  not  been  honorably  discharged  from  all  service  con- 
tracted for  in  the  Civil  War,  he  has  no  title  to  pension  under  the  act  of  June  27, 1890. 
John  T.  Reed 249 
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Civilian  employee. 
Claimant's  employrnent  as  a  civilian  carpenter,  at  $2.40  per  day,  by  the  chief  engineer 
and  general  superintendent  of  military  railroads  at  Alexandria,  Va.,  was  not  such 
military  or  naval  service  of  the  United  States  as  is  contemplated  by  the  act  of 
June  27,  1890,  as  amended  by  the  act  of  May  9,  1900. 

William  11.  Everett 205 

Service  as  a  provost  marshal,  deputy  provost  marshal,  or  enrolling  officer  during  the 
late  Civil  War  is  not  such  military  service  as  is  contemplated  by  the  act  of  Feb- 
ruary 6,  1907;  such  persons  having  been  employed  in  the  civil  branch  of  the  service 
are  not  included  within  the  terms  of  said  act,  and  are  not  pensicmable  thereunder. 
Alexander  R.  Banks 7 

Honorable  discharge. 

Claimant's  husband  deserted  from  the  Fifteenth  New  York  Volunteer  Cavalry  leas 
than  one  month  after  enlistment.  He  serv^ed  in  the  Navy,  from  which  service  he 
was  honorably  discharged  during  his  period  of  desertion.  He  was  afterwards 
apprehended  by  the  military  authorities,  tried  by  a  general  court-martial  and  sen- 
tenced, among  other  things^  to  serve  out  his  unexpired  time  in  his  original  regiment 
and  company,  being  forwarded  thereto.  He  never  rejoined  his  regiment,  but 
appears  to  have  been  informally  allowed  to  go  his  own  wdy  without  diachaige  from 
the  military  service.  There  is  no  discharge  of  record  in  his  case. 
Held: 

Having  been  honorably  dischaiged  from  his  naval  service,  the  terms  of  the  joint  reso- 
lution of  June  28,  1906,  is  to  the  effect  that  he  shall  be  lield  and  considered,  for 
pensionable  purposes,  to  have  been  honorably  dischaiged  from  the  prior  contract 
of  enlistment.  Upon  other  things  being  proved,  this  widow  has  title  under  the 
joint  resolution  of  June  28,  1906. 

Mary  A.  Blackwood  {widow) 192 

In  determining  the  question  as  to  what  is  an  honorable  discharge,  granted  by  either 
the  War  or  Navy  Departments,  within  the  meaning  of  that  term  as  used  in  the  acts 
of  June  27,  1890,  and  February  6,  1907,  this  department  is  not  bound  or  concluded 
by  any  recent  or  present  opinion,  as  such,  of  the  authorities  of  said  departments 
concerning  the  character  of  discharges  granted  during  or  at  the  close  of  the  Civil 
War;  but  it  is  bound  and  concluded  by  the  fact,  when  ascertained,  whether  or  not 
a  discharge  was,  at  the  time,  granted  as  an  honorable  discharge;  it  is  not  a  ques- 
tion now  of  what  should  have  been  granted,  but  of  what  was,  as  a  matter  of  fact, 
granted  at  the  time. 

This  claimant  was  discharged  from  the  military  service  in  1863,  on  a  surgeon's  certifi- 
cate of  disability,  because  of  venereal  disease;  on  its  face  it  was  apparently  an  hon- 
orable discharge,  and  there  is  nothing  in  the  record  or  the  evidence  in  this  case 
indicating  that  it  was  not  considered  and  granted  as  an  honorable  dischaige  at  the 
time. 
Held: 

That  said  discharge  should  be  taken  and  accepted  as  an  honorable  dischaige  from 
the  military  service  for  the  purposes  and  within  the  meaning  of  the  act  of  February 
6,  1907. 

The  decisions  of  this  department  in  the  cases  of  Ellen  Corte  (15  P.  D.,  427);  Frederick 
A.  Schumann  (16  P.  D.,  514);  John  Phillips  et  al.  (17  P.  D.,  68);  and  Daniel  Gray- 
bill  (Ibid.,  306),  in  so  far  as  they  differ  from,  or  are  modified  by  the  views  herein 
expressed,  are  hereby  abrogated  and  overruled. 

Lewis  W.  Thornm 197 
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Indian  outbreaks. 


As  soldier's  entire  service  was  rendered  on  the  western  frontier  against  hostile  Indians, 
and  in  no  way  connected  with  the  suppression  of  the  late  rebellion,  his  minor  chil- 
dren have  no  title  to  pension  under  the  act  of  June  27,  1890  (26  Stat.  L.,  182). 

See  cases  of  minors  of  William  G.  Skinner  (18  P.  D.,  14),  John  J.  Corbin  (18  P.  D.,  62); 
Geoige  W.  Nelson  (17  P.  D.,  224);  and  Zachariah  Little  (17  P.  D.,  157). 

Minors  of  Benjamin  F.  Lewis 83 

Length  of — Furlough. 
Absence  on  furlough  being  incompatible  with  the  rendition  of  such  actual  military 
service  as  is  required  by  the  acts  of  Jime  27, 1890,  and  February  6,  1907,  the  period 
so  spent  must  be  deducted  in  computing  the  length  of  military  service  rendered 
pensionable  imder  said  acts.    (Joel  S.  Hopkins,  17  P.  D.,  358.) 

Joseph  J.  Peasley : 86 

Claimant  was  not  serving  in  the  military  service  of  the  United  States  within  the 
meaning  of  the  law  while  at  home  on  furlough,  or  leave  of  absence,  awaiting  formal 
discharge.    (Citing  Joel  S.  Hopkins,  17  P.  D.,  358.) 

Oscar  May 247 

Military  age. 
A  minor  by  continuing  to  serve,  after  he  has  passed  the  minimum  military  age,  under 
a  contract  for  service  entered  into  by  him  when  under  that  age,  thereby  ratifies 
said  contract,  and  it  is  valid  ab  initio;  and,  imless  he  has  been  honorably  dis- 
charged from  said  contract  for  service  within  the  meaning  of  the  act  of  June  27, 
1890,  or  the  joint  resolution  of  July  1,  1902,  as  amended,  he  is  not  entitled  to  the 
benefits  of  said  act. 

Frarik  Ferrin  alias  Cyrus  F.  Dunhy 440 

Nebraska  Independent  Scouts. 
Claimant's  entire  service  having  been  rendered  on  \he  western  frontier  against  hostile 
Indians^  and  in  no  way  connected  with  the  suppression  of  the  rebellion  in  the 
Southern  States,  does  not  entitle  him  to  the  benefit  of  the  provisions  of  the  act  of 
February  6,  1907. 

John  J,  Corbin 62 

Begular  Army. 
Soldier  enlisted  in  the  Regular  Army  April  25, 1865,  and  served  therein  until  April  25, 
1868.    All  his  service  was  rendered  in  New  York  and  Dakota,  except  41  days,  from 
June  4  to  July  15,  1865,  when  stationed  at  Nelsons  Island,  Va. 
Eeld: 
That  soldier's  service  in  the  Regular  Army  not  having  been  contracted  for  and  ren- 
dered with  reference  to,  or  occasioned  by,  the  War  of  the  Rebellion,  all  of  said  service 
having  been  rendered  in  the  State  of  New  York  and  Territory  of  Dakota,  save  41 
days,  he  did  not  serve  90  days  in  the  Army  or  Navy  of  the  United  States  during  the 
late  Civil  War  as  contemplated  by  the  act  of  February  6,  1907,  and  has  no  title  to 
pension  thereunder. 

William  ITinckk 501 

Second  United  States  Volunteer  Infantry. 
Soldier's  service  was  what  is  commonly  known  as  "frontier  service,"  being  in  nowise 
connected  with  the  purposes  or  belligerent  operations  of  the  War  of  the  Rebellion. 
Held: 
No  title  (Barleyoung,  7  P.  D.,  453;  Nelson,  17  P.  D.,  224). 

Bradford  H,  Nicholson 104 
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Sabseqaent  enliBtznent. 
The  service  of  "not  leas  than  six  months  under  any  subsequent  enlistment,  appoint- 
ment, or  rommiasioh,'*  mentioned  in  section2  of  the  joint  resolution  of  June  28, 1906, 
is  not  limited  to  a  service  of  six  months  imder  one  particular  enlistment,  but  means 
subsequent  service  of  not  less  than  six  months  under  one  or  more  enlistments. 

Ann  Graham  {widow) 461 

Utali  Volunteen. 
Service  in  a  volunteer  oiganization  performed  during  the  progress  of  the  late  Civil 
War  is  presumed  to  have  been  contracted  for,  rendered  with  reference  to  and  occar 
sioncd  by  said  war,  unless  the  contrary  is  shown  by  the  evidence. 
Service  rendered  in  Captain  Smith's  company  of  Utah  Volunteer  Cavalry  from  April  30 
to  August  14, 1862,  was  service  in  and  during  the  late  War  of  the  Rebellion  within  the 
meaning  of  the  act  of  June  27,  1890,  notwithstanding  that  all  of  said  service  was 
rendered  within  the  Territory  of  Utah. 

Lizzie  R.  Sharp  (widow) 189 

SERVICE  BY  PX7BLICATIOK. 

See  Divorce,  493,  519. 
SIX  MOUTHS  SUBSEQUENT  SERVICE. 

See  Service,  461. 
SPECIAL  ACT. 

See  Appeal,  233;  Division  op  Pensions,  273. 
SPECIAL  EXAIONATIOK. 

See  Division  op  Pensions,  177;  Evidence,  304. 
SPECIFIC  APPROVALS. 

DiaabiUty. 

Claimant  is  pensioned  at  third  grade  ($24  per  month)  for  disease  of  lungs.  It  appearing 
from  the  evidence,  the  opinions  of  examining  surgeons  and  the  medical  officers  of 
the  Bureau  of  Pensions,  that  the  particular  disease  of  lungs  for  which  pension  is 
granted  in  this  case  is  tuberculosis,  and  that  the  ulcers  on  claimant's  hip  and  thigh 
are  results  of  the  same,  the  approval  should  be  changed  to  show  that  the  ]>ensioned 
disease  of  lungs  is  tuberculosis,  and  the  claim  for  increase  readjudicated  in  accord- 
ance with  the  opinion  of  the  medical  referee. 

Citing  the  cat«c  of  Cornelius  G.  Town  (1068  P.  L.  B.,  79),  decided  March  31, 1908. 

John  Curry 1 1 

STATE   AH). 

See  Reimbursement,  532. 

SUBGEON  GENERAL. 

See  Surgical  Appliances,  400. 

SUBGICAL  APPLIANCES. 

Practice  before  Surgeon  OeneraL 
Under  the  appropriations  for  surgical  appliances  claims  are  made  direct  to  the  Suigeon 
General  of  the  Army,  and  it  is  not  essential  that  an  applicant  therefor  be  a  pensioner 
to  entitle  him  to  such  appliance. 

SUphenB.CanJUld DrgWze-d-byGoOgle  ^ 
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SUSPENSION  OF  PENSION. 

See  Appeals,  233. 

TEXAS  BANGEBS. 

See  Service  (Indian  Wars),  73. 

THIRD  COLORADO  CAVALB7. 

See  Service,  83. 

TITLE. 

See  Renewal  (Widow's  Pension),  677. 

TUBERCTTLAB  DISEASE. 

See  Origin,  475. 

UTAH  VOLUNTEER  CAVALRT. 

War  of  the  rebellion— Aot  June  27,  1890. 
Service  rendered  in  Capt.  Smith's  company  of  Utah  Volunteer  Cavalry  from  April 
30  to  August  14,  1862,  was  service  in  and  during  the  late  war  of  the  rebellion  within 
the  meaning  of  the  act  of  June  27,  1890,  notwithstanding  that  all  of  said  service  waa 
rendered  within  the  Territory  of  Utah. 

Lizzie  R.  Sharp  (widow) 189 

VACATING  DECREE. 

See  Divorce,  502. 
VOID  DECLARATION. 

See  Declaration,  535. 
VOID  ICABBIAOE. 

See  Estoppel,  455;  Marriage,  318,  323. 
VOIDABLE  ICABBIAOE. 
See  Marriage  (New  York),  96,  421. 
VOLUNTABY  GIPTS. 
See  Division  op  Pensions.  415. 
VOLUNTEEBS. 
Service — ^War  of  the  rebellion. 
ServicQ  in  a  volunteer  organization  performed  during  the  progrefis  of  the  late  Civil 
War  is  presumed  to  have  been  contracted  for,  rendered  with  reference  to,  and  occa- 
sioned by  said  war,  unless  the  contrary  is  shown  by  the  evidence. 

Lizzie  R.  Sharp  (tuidow) 189 

WAB. 

See- Service,  392. 
WAB  DEPABTMENT  BECOBD. 

See  Evidence,  18,  19;  Line  op  Duty,  119. 
WAB  OF  THE  BEBELLION. 

See  Service,  10,  14,  18,  104,  275,  501.  Digitized  by  LjOOglC 
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Nebraska  Independent  Bcoute. 
Service  rendered  on  the  western  frontier  against  Indians  is  not  service  during  the 
War  of  the  Rebellion  entitling  to  pension  under  act  of  Febniary  6,  1907. 

John  J.  Cobum 62 

Termination  of,  in  Loiiiaiana. 
Service  in  Louisiana  prior  to  the  President's  proclamation  of  April  2,  1866,  was  dur- 
ing the  War  of  the  Rebellion. 

John  T,  Reed 249 

WAB  VBSSSLS. 

See  Service,  275. 

WASHINGTON  LAWS. 

See  Decree  op  Nuluty,  126. 

WIDOWS. 

See  Arrears,  227r 

Act  of  April  19,  1908— Remarriage. 

This  claimant  for  widow's  pension  under  the  act  of  April  19,  1908,  having  remarried 
prior  to  dsite  of  filing  her  application  for  pension  thereunder,  has  no  title  to  pen&ion 
under  the  provisions  of  said  act,  and  the  fact  that  her  marriage  to  her  second  hus- 
band has  been  dissolved  by  divorce  does  not  restore  her  to  a  pensionable  status 
under  said  act  as  the  widow  of  the  soldier. . 

Mary  A.  Brownell  {as  tvidaw) 22 

Definition. 
A  woman  who  was  the  widow  of  a  soldier  to  whom  she  was  married  prior  to  June  27, 
1890,  and  who  has  remarried  prior  to  filing  her  declaration  for  pension  under  tlie 
act  of  April  19,  1908,  is  not  entitled  to  the  benefits  of  said  act. 

Mary  K.  If eTidrix,  formerly  widow  of  Kelsey 11 

WIFE  OF  PENSIONER. 

See  Declaration,  464. 

WILLS. 

See  Reimbursement,  497. 
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